NE&WE& OOL DigitalCommons@NYLS

News Articles The Honorable Roger J. Miner '56 Papers

6-1-1987

Judging The Judges (ABA Journal)

Brian L. Weakland
ABA Journal

Follow this and additional works at: https://digitalcommons.nyls.edu/news

b Part of the Judges Commons

Recommended Citation
Weakland, Brian L., "Judging The Judges (ABA Journal)" (1987). News Articles. 1.
https://digitalcommons.nyls.edu/news/1

This Article is brought to you for free and open access by the The Honorable Roger J. Miner '56 Papers at
DigitalCommons@NYLS. It has been accepted for inclusion in News Articles by an authorized administrator of
DigitalCommons@NYLS. For more information, please contact camille.broussard@nyls.edu,
farrah.nagrampa@nyls.edu.


http://www.nyls.edu/
http://www.nyls.edu/
https://digitalcommons.nyls.edu/
https://digitalcommons.nyls.edu/news
https://digitalcommons.nyls.edu/miner_papers
https://digitalcommons.nyls.edu/news?utm_source=digitalcommons.nyls.edu%2Fnews%2F1&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/849?utm_source=digitalcommons.nyls.edu%2Fnews%2F1&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.nyls.edu/news/1?utm_source=digitalcommons.nyls.edu%2Fnews%2F1&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:camille.broussard@nyls.edu,%20farrah.nagrampa@nyls.edu
mailto:camille.broussard@nyls.edu,%20farrah.nagrampa@nyls.edu

BY BRIAN L. WEAKLAND

ou have gathered the evidence,
tried the case and won the
judgment in federal court—
what are the chances the ruling will
stick? According to a new survey, the
odds are nearly six out of 10 it will be
affirmed.
The Federal Reporter, in which
federal appellate decisions are pub-
lished, tells its own story of judges
themselves being judged—of their de-
cisions being affirmed or reversed, va-
ated or remanded.
study of all 88 published
court of appeals opinions ued in
civil cases in 1986 reveals that 59.4
percent of district court opinions
were affirmed. But that percentage
varies widely from judge to judge.
The study 1ded criminal
es dn(l hak I'»peals because dis-
isions in those are
almost always affirmed. It considered
a district court decision 1evelsed if
the court of ap eals r rsed

less the judgment was affirmed on the
mellts and re mdndod snnpl\ for reas-

Ea(h dlsmct judge was gnen an
initial score of 50 points. Five points
were added for each affirmance, while
3 poi Bre lucted for each re-
versal. Reversals are more costly
cause thev are less common.

s considered to

be a rsal if judgment below
ed cated or remanded to

tlw mal court for further proceed-
ings, unless the bulk of the judgment

Brian L. Weakland, a 1984

clerk in the Western District of
Pennsylvania.




below was affirmed and remand was
based on miscalculation of fees or
costs. To evaluate an individual
judge’s ability to decide issues of law
(or to predict accurately how the cir-
cuit court would find the law), each
judge’s record in published cases was
determined.

A few disclaimers are in order.
The number of cases reviewed for
each judge was small. As David Gen-
try of the Administrative Office of the
United States Courts said, “When
you're only talking abo ouple of

491 hundred cases, a swing of 10 or 15

cases could make a big difference.”
The survey does not consider the
circuit courts’ varying policies on
when to publish opinions—the Third
Circuit, for instance, publishes nearly
all reversals and often affirms with un-
published judgment orders, while the
Fifth Circuit publishes nearly two and
a half times as many opinions and
three times as many affirmances.

A PERFECT RECORD

District Judge Barbara B. Crabb
of the Western District of Wisconsin
had the highest affirmance-reversal
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record. Judge Crabb, a 1962 graduate
of University of Wisconsin Law School
and a 1979 appointee, had a record of
10 affirmances and no reversals.

Judge John M. Duhe Jr. of the
Western District of Louisiana was sec-
ond with an 11-1 record, and Judge
John J. McNaught of the District of
Massachusetts was third at 13-3.
Judge Wilbur D. Owens Jr. of the Mid-
dle District of Georgia, with a 7-16 re-
cord, had the lowest affirmance-
reversal record.

Judge Crabb was affirmed on ap-
peal in four summary judgments, two
Rule 12 dismissals, a directed verdict,
a default judgment, a bankruptcy
order and a jury verdict. (She also was
affirmed in three published opinions
in criminal cases in 1986, although a
fourth criminal case was remanded
for further testimony.) She attributed
her record on appeal to “a lot of luck.”

“l certainly don’t try to guess
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what the court of appeals [for the Sev-
enth Circuit] is going to say,” she said,
after being told of the survey results.
“I try to think the issues through and
I write almost everything I do.”
Judge Crabb said the large num-
ber of published opinions in her cir-
cuit lends more certainty to the law.
She said the court of appeals, espe-
cially with the addition of Judge Rich-
ard A. Posner, performs an educa-
tional function for the district judges.
“They take time to explain a lot of
areas of law and provide a lot of guid-

| ance,” Judge Crabb said. “There is a

more unified voice from our circuit.”

While she sometimes disagrees
with the appellate court’s rulings,
Judge Crabb said a judge must follow
the law and, where the law is unclear,
write an opinion in such a way as to
persuade the court of appeals. “Some
of the district judges I have the most
respect for are reversed fairly often,”
she added.

Judge Crabb credited her mentor,
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Senior Judge James E. Doyle of the
Western District of Wisconsin. “In my
opinion, Judge Doyle is the model of
what a judge should be—compas-
sionate, innovative, imaginative and a
very good writer,” she said.

GETTING IN TUNE

Former chief judge of the U.S.
Court of Appeals for the Third Circuit,
Ruggero J. Aldisert, said he often
speculates how a district judge could
nake a case ‘reversal-proof” but
added that if he were a trial judge he
would probably be reversed as well.
After nearly two decades on the court
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of appeals, Judge Aldisert offered the
following tips to district judges:

P Build a record of appeal. Often
the appellate court considers an issue
on appeal where the trial court has
acted without any explanation. In
those situations, the court of appeals
has to accept the appellee’s explana-
tion or speculate on the reasons be-
hind the ruling. Trial judges should
state facts on the record supporting
their decision.
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» Only grant motions to dismiss
for failure to state a claim in the clear-
est of cases. All inferences are to be
resolved against the movant, Judge
Aldisert said, and the plaintiff should
be given an opportunity to offer facts
in support of the claim.

P If a criminal defendant re-
quests a questionable jury instruction,
give it. Convicted defendants appeal.

P If an evidentiary question is a
close call in a civil trial, rule for the
party you think will lose the case.

P If you begin to second-guess a
trial ruling later in the trial, correct
your ruling on the record beyond the
hearing of the jury and permit the evi-
dence or testimony.

P> “Never, ever” grant a directed
verdict, Judge Aldisert said. If you are
in doubt, allow the jury to reach a ver-
dict and grant a judgment notwith-
standing the verdict. A directed ver-
dict upset on appeal requires a new
trial, but a JN.O.V. upset on appeal
only requires reinstatement of the
verdict. H
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