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Professor Gerald Korngold is a faculty member in the Center for Real Estate
Studies at New York Law School. He came to NYLS from Case Western
Reserve University School of Law, where he was the McCurdy Professor of
Law, and also served as Dean from 1997 to 2006. He has lectured nationally
and internationally on land and property law issues, including the law and
policy of conservation easements.

RTP: Let's begin with the basics. What exactly are conservation easements?

Professor Korngold: Conservation easements are restrictions created on
land, held by either not-for-profit organizations or the government. These
restrictions prevent the owner of the property from altering the land's
natural, ecological, and/or environmental attributes. Generally, conservation
easements prevent things such as subdivision of land, harvesting of timber,
erection of additional structures, changes in natural topography, and other
similar activities so as to preserve the land in its current natural state. In the
vast number of cases when they are granted to not-for-profits, conservation
easements are created perpetually. This is a function of the desire to
preserve the land. But the most important driver in the perpetual nature of
such easements is the Internal Revenue Code (IRC). The IRC requires that the
conservation easement be perpetual in order for the donor to deduct the value
of the easement on the donor’s income tax return.

K'S LAW SCHOOL

RTP: So by granting a conservation easement, the owner gets a deduction
from his or her taxes by maintaining the current state of the land?

Professor Korngold: A conservation easement donor essentially gets to
deduct the value of the easement, which is arrived at by various methods
of appraisal. If a donor grants a conservation easement to federal, state, or
local government, it is tax deductible just as it might be when donated to
a charity.

The deduction equation amounts to the difference between the value of
the land without the easement and its value with the easement. The gap is
what the donor is giving. For example, imagine that a piece of land without
restriction is valued at $100,000 because it can be developed for subdivision
with five houses. But the conservation easement would prevent it from being
subdivided and so the value would be $20,000. The $80,000 gap is deductible
on the income tax return of the donor. This is the federal income tax deduction,
but there may also be additional tax benefits.

Some states allow state income tax deductions, and there are property
tax deductions as well, calculated based on the value of the property. A
property that is subject to a restriction is valued less. So instead of valuing
it at $100,000 for a residential subdivision, the restriction values it as
$20,000 multiplied by a tax rate, and the annual property tax amount goes
down. There are also estate tax benefits when a person dies owning real
estate with a conservation easement. Tax benefits are a significant driver
in the decision for people to make conservation easement gifts. However,
it is very important to understand that people who make conservation
easement donations are giving up valuable property rights that are not
being fully offset by the deductions. They are making these gifts because of
a commitment to conservation and a commitment to the not-for-profit they
are giving it to.
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RTP: Who is responsible for obtaining the appraisal or valuation to support
the donor’s tax deduction: the donor or the recipient charity?

Professor Korngold: The donor is responsible for obtaining the appraisal.
If there is subsequently a challenge to the appraisal amount, then there may
be litigation. There are certain appraisal standards that are set out, and there
are a lot of judicial decisions about methodologies to be used in appraisal of
the value of a conservation easement. For example, any time you restrict the
land and the ability to develop it, it will drop in value. The “before and after
test” is the basic concept in terms of how valuation is to be done. When you
are looking for the cost to the owner of giving up development rights on the
property, it's harder to calculate because it isn't an active market as there is if
we were talking about a house or sale of land in fee.

RTP: How did you first get involved with conservation easements?

Professor Korngold: | started my first research on conservation
easements in the early 1980s because | saw them as an extraordinarily
useful tool to allow private action to help achieve environmental goals at
a time when government was limited in terms of being able to achieve
these goals. | thought providing private opportunities to affect the public
good was a very positive idea. The government is still an important force
in the environmental and conservation area, but it's a good opportunity
to allow individuals and private groups to help in the effort to preserve
the environment. It provided an effective, efficient, low-cost way to help
preservation and ease the burden of government, which has a lot of other
priorities to fulfill. It was also of interest to me because, within property law,
there were a lot of historical doctrines that stood in the way of permitting
conservation easements. | was drawn to thinking about how to address
those doctrines and possibly modify them in modern ways to help the law
evolve and embrace something which current public policy demanded. It
was a concern about both the environment and how it intersected with
traditional property law.

RTP: Are all conservation easements donations? Can an owner be forced to
make a conservation easement on his or her property?

Professor Korngold: Except in rare cases, conservation easements are
consensual arrangements, much different from zoning, where the government
passes a regulation. A deed of easement is executed very similarly to how it
would be done if somebody bought a right of way over a neighbor’s property.
There are rare cases where it is theoretically possible for a government to
take by eminent domain, but that is not the norm.

RTP: Do conservation easements run with the land, similar to the way a chain
of title does?

Professor Korngold: Yes, that is correct. They are perpetual, recorded
against the burdened property, and bind any future purchasers. It is important
to understand that there is no benefitted property; there is only burdened
property on which there is the easement, held in gross. This means that a
conservation organization that does not own land directly benefited by the
restriction can own this restriction from a distant location, like a national
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office in the District of Columbia or a local conservancy, without owning the
land next door. These are different from restrictions that have been permitted
in the past.

RTP: How do conservation easements benefit not-for-profit organizations?

Professor Korngold: Conservation easements have become a major tool
for land preservation by the not-for-profit community. While any not-for-
profit, 501(C)(3) organization can hold a conservation easement, there are
specialty ones that typically hold them. There are land conservancies with
missions to preserve land that will sometimes hold land in fee, but a lot
of organizations hold under conservation easements. There are national
organizations, such as the Nature Conservancy, that will hold conservation
easements. There has been tremendous growth in these easements that are
reflected in the 2010 census on the Land Trust Alliance website. But keep in
mind that this only displays those who choose to report. Organizations also
benefit from using the conservation easement vehicle when they have used
donated funds to purchase property interests to preserve land. The cost of
purchasing a conservation easement is not as high as the cost of purchasing
fee simple title, so the organization will spend less on a conservation
easement and still achieve its goal. The conservation dollar can go much
farther.

RTP: Can conservation easements be enumerated for a specific type of
conservation, such as wildlife or conservation of land?

Professor Korngold: Conservation easements can be for a fairly broad set
of purposes, such as environmental or ecological. To be tax deductible, it
has to be a legitimate purpose, such as scenic or open-space preservation.
Another purpose is habitat protection: the conservation easement will
protect an area from development so that animals and birds can keep their
natural habitat. Conservation easements can also be over vast areas, such
as in Vermont during different seasons, so people can see the scenery from
the roadway. As long as it falls into the broader conservation theme, it
can be specific in terms of what the purpose is. Watershed protection is a
particularly big one.

But keep in mind, the public does not need to have access to the easement,
and in fact it is very rare that a conservation easement grants the public
access. However, public policy does play a large role in the choice of how
to spend money, whether it be on scenic vistas or playgrounds within large
cities.

RTP: Can the purpose of a conservation easement ever change, or is it
perpetual?

Professor Korngold: Modification and termination are extremely problematic
and volatile issues. The IRC places very narrow limits on changes that can
be made to conservation easements. It essentially allows for a change in a
conservation easement only when its purpose can no longer be accomplished.
After that, it requires a substitute purpose. Even if it is not a conservation
easement for which there are deductions taken, there is considerable debate
about whether it can be modified and who must participate in the modification
proceeding, i.e., who has standing. Even if it is a simple agreement by the
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conservation organization, if the public has a voice through the Attorney
General, or through a formal judicial proceeding, it's a very controversial issue
right now.

Under the IRC, in a situation where, due to unforeseen circumstances, the
original purpose of the conservation easement can no longer be obtained,
the conservation easement is extinguished and the holder of the easement
has to take the money it gets from the sale of the property and reinvest in
another similar conservation purpose. It is precisely to prevent someone
from getting a deduction and having the gift disappear. In order for that
gift to be protected, the organization has to reinvest in some sort of
conservation purpose.

RTP: Bringing conservation easements back to a more local scope, such as
New York City, how common are conservation easements in large cities? How
common is it in Manhattan for a current generation to donate a conservation
easement on land?

Professor Korngold: One of the difficulties with conservation easements is
that we don't have good data on the number of locations or type of easement.
We have some data points, but we don't have great comprehensive data.
This makes it hard to develop policy decisions by just looking at a snapshot.
Within cities, there are not as many as compared to suburban areas. Within
cities, you might see the first cousins of conservation easements, which
are historical easements. Historical properties can be preserved either
by government regulation, zoning, or historical districts. A second way is
through private easement, so a historical association might own easements
on fagades of certain buildings within cities. There are historical fagade
easements granted to certain not-for-profits. They have somewhat different
requirements, as there is some government involvement in terms of signing
off on the historic significance of the fagcade before the easement qualifies for
a federal tax deduction. For example, it has to meet certain requirements and
be certified. Either it is already on a list or you can get a certification from the
Secretary of Interior. You tend to see mare historical easements within cities
and fewer conservation easements.

RTP: How would a conservation easement most benefit a not-for-profit
organization?

Professor Korngold: The organization doesn't get any deductions. The
deduction goes to the donor, and the organization is generally the donee.
Many not-for-profits will hold conservation easements in relation to their
activities. Universities or educational institutions might hold a conservation
easement on surrounding areas in order to have a setting for them to be
there. Nature preserves might own their land or want certain surroundings
for habitat including a right of access. However, there is responsibility
that comes with being an easement owner. Stewardship responsibility
requires annual inspection, and there are best practices in stewarding a
conservation easement. It is important to monitor them so there are no
violations, but more important is maintaining a dialogue with the landowner
to anticipate problems and know what is going on so that potential issues
are solved before there is a problem. This can sometimes be an extra burden
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to take on as a not-for-profit. It is important to ask, is this off mission? Is
this something worth investing in? It might be possible that an organization
holding a conservation easement can work with another organization to
handle the stewardship responsibilities. For example, a university can enter
into an arrangement with a local conservancy to do the stewardship for it,
perhaps for a fee. The current best practice among institutional holders
of conservation easements is that when taking the donation, the donee
organization receiving it will ask for, or will suggest, the creation of a fund
to pay for the stewardship costs. As a cautionary note to not-for-profits,
it's important to know that owning a conservation easement will require
stewardship obligations, which will cost money. It is possible, however, to
outsource or include an endowment to handle those expenses as well.

Stewardship costs and obligations are all part of the culture surrounding
conservation easements. The Land Trust Alliance, which is a national
association of community land trusts, has been working to develop
standards of practice to enumerate what must be done with stewarding
the easements. Good stewarding is not just checking in with the landowner,
but maintaining a healthy dialogue over time and addressing the issues
and concerns together. It's not like the health department coming in for a
restaurant inspection, but rather keeping the conversation open so that
there never is a violation.

Ultimately, sometimes legal action does need to be taken. However,
conservation easement violations are highly expensive to litigate. Usually
the preferred remedy is an injunction and an order to restore and desist.
However, there are some instances, such as cutting down timber, in which
restoration is impossible and an injunction would be meaningless. In those
cases, money damages may be possible. It is important to remember that this
is not a situation where two random people collide and go to court. These
are two parties, the fee owner and the easement holder, that are going to be
interacting forever. This is why it is so important to keep the dialogue open
from the beginning.

RTP: What concerns, if any, do you have about the use and future of
conservation easements?

Professor Korngold: My one concern about conservation easements
is how future generations will deal with these perpetual rights and the
modification and termination questions. It behooves us to some extent to
think now about those issues and develop appropriate legislation and case
law solutions for how future generations can deal with these perpetual
interests when changing social, economic, and environmental conditions
require it. For example, climate change has made certain areas that were
historically thought deserving of preservation no longer desirable to
be preserved or viable to be preserved. Those areas are burdened with
conservation easements. Do we continue those forever? Who makes
the decisions to remove those? Who gets a voice? Do we let the vision
of the past control future generations? But we also should be mindful of
empowering future generations to be able to deal with the world that they
inherit without tying their hands forever.
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