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NATIONAL LEAGUE OF CITIES- JUDICIAL
DECISION-MAKING AND THE NATURE OF
CONSTITUTIONAL FEDERALISM

EDWARD A. PURCELL, IR

[ have profited greatly from reading Professor Sawyer’s excellent
articles on the Beveridge Child Labor Bill and the Cowrt’s classic deci-
sion in Hammer v. Dagenhart,' and it is no surprise that this article on
National League of Cities (NLC) and the retum of constitutional federal-
ism proves equally rich and rewarding.” Like all good constitutional his-
iory, it deepens our understanding by showing the complicated nature of
Jjudicial decision-making and dentifying the variety of factors that shape
doctrinal change.” His success in placing NLC in its historical context is
especially valuable because the case has long seemed somewhat perplex-
mg: sarprising when it was announced, troubled in its subsequent appli-
cations, embarrassed by its relatively swift overruling, and at least par-
tially viadicated by its resurrection only a decade later in altered form
and under another name. Professor Sawyer’s subject, however, is not the
subsequent fate of NLC but its historical origins and the lessons it offers
for studies of judicial decision-making. :

Given the immediate availability of his article, there is no need to
suimnarize it in detail. Suffice it to say that it advances five principal
historical claims: (1} that NLC represented the “return™ of constitutional
federalism after a four-decade hiatus; (2) that it resulted from changes
that occurred during the late 1960s and early 1970s in the structural op-
erations of American government and the dominant assumptions of the
nation’s political discourse; (3) that changing attitudes toward the so-
called “political safeguards of federalism™ (PSOF) were important in
teading the Court to its decision; (4) that Justice Lewis Powell played a
pivotal rele in recognizing the flaws in PSOF and inducing the Court to
act as it did; and (3) that, as a general matter, neither internalist nor ex-
ternalist approaches to judicial decision-making, including dominant
“political” interpretations, are adequate to explain NLC and the return of

T Juseph Solomon Distinguished Professor, New York Law School. The author thanks
Michael McCarthy for his assistance in the preparation of this paper.

“1. Logan Everett Sawyer [ll, Constinntional Principle. Partisan Caleulation, and the Beve-

ridge Child Labor Ril, 31 LAW & HIST. Rev, 125 (2013}, Logan Everent Sawyer 1, Creating
Hammer v. Dagenbart, 21 WM, & MARY BILL GF RT8.J. 67 (20123,

2. Logan Everett Sawyer 1, The Refury of Constitivnal Federalism, 91 DENv, UL L. REY.
{(forthcoming 2014).
3. *The mote we study events and situations in the past. the more complicated and complex

we find them o be.” GORDON $. WOOD, THE PURPOSE OF T4 TE PAST: RIEEFLECTIONS ON THE USES OF
HISTORY 10 (2008).
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constitutional federalism.” Neither the decision nor the return of coustitu-
tional federalism, Professor Sawyer maintains, can be explained “witheut
considering the specialized language of doctrinal analysis and conceptual
strucmi‘es of constitutional theory that Justices use of justify their deci-
sions.”

Professor Sawyer is surely right that neither internalist nor external-
ist approaches are adequate to explain judicial decision-making and that
full historical ‘explanations must account not only for both infemal and
external factors but also for the dynamic inferactions between them.® He
is also correct in emphasizing that the political and social developments
of the 1960s and earty 1970s were pivotal in spurring the constitufional
changes that began in the lalter ‘decade.” More specifically, Professor
Sawyer convinces me of three of his most original and insightfu] claims:
(1) ihat contemporaneous political developments and resulting changes
in attitudes toward. PSOF played a special role in seiting the stage for
NLG; (2) that contemporary changes in the operations of the federal sys-
tem took on particular doctrinal significance in Justice Powell’s mind
because he saw those changes as undermining the assumptions of PSOF:
and (3) that Justice Powel!’s understanding of PSOF was an important
factor in convincing him to support judicial intervention and thereby
creating the Court’s majority in NLC.®

While Professor Sawyer’s article is solidly researched, highly illu-
minating, and persuasive in many ways, four qualifications seem in or-
der. These involve his arguments concerning the “return” of constitution-
al federalism, the influence of “political” factors in NLC, the significance
of Justice Powell’s views concerning PSOF, and the role of doctrine gen-
erally in judiciat decision-making,

"L THE "RETURN" OF CONSTITUTIONAL FEDER ALISM

Professor Sawyer’s framing claim that NLC marked a return to con-
stitutional federalism is overbroad and possibly misleading, for it sug-
gests, perhaps unintentionally, the unhelpful and ideologically-driven
contention that the Constitution was forced into “exile” and “lost” as a
result of the New Deal and subsequent twentieth-century developments.”
That contention is based on a misunderstanding of the nature and opera-

4. See Sawyer, supre note 2.

3. Both ¥2.C and the retum of censtitutional federnfism “are best expluined by considenng
how developments outside the Courl were {iltered through the conceptual structanes of legal anaty-
518.7 Jel. .

6. Professor Sawyer refects sirietly legal explanations ond emphasizes the dyviamic role
social forees play in shaping the cowrse of the law. See id, ’

1. Seeid

§. See id

9. Eg, RANDY L. BARNETT, RESTORINQ THE LOST CONSTITUTION: THE PRESUMPTION OF
LBERTY (2004); ANDREW P. NAPOLITANO, THE CONSTITUMON IN EXILE: HOW THE FEDIRAL
GOVERNMENT HAS SEIZED POWER BY REWRITING THE SUPREME LAW OF THE LAND {20067,
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tion of American constitutional government.'” While the federal system
underwent significant transformations before and especially after the
New Deal, World War [I, and the Cold War, the structure of goverment
“that the Constitution established remained {imly in place and operated
continuously throughout the decades before MLC. States and municipali-
ties coniinued to act independently in many areas, clecting their own
* officials, providing extensive services to their communities, and enfore-
ing a wide range of diverse local policies. The political branches of the
national govemument, moreover, though expanding their reach substan-
tially, nonetheless continued to function as institutional checks on one
another while also continuing to show solicttude for the states in a varie-
ty of areas. The Eisenhower administration sought to identify areas for
future decentralization; the Senate protected state actonomy from the
mandates of international human rights treaties; and Congress refused to
extend the New Deal while cutting back on the national rights the New
Deal had conferred on labor.! Most striking, until the mid-1960s Con-
gress refused to intrude significantly info the racial practices of the states,
and states’ rights remained a politically powerful appeal.'* Constitutional
federalism could not return, then, because it had never disappeared, and,
though its operating system had evolved, its fundamental stracture and
mderlying values had never stopped channeling the operations of Amer-
ican government. '

Professor Sawyer’s article may, of course, intend the phrase “return
of constitutional federalism” to refer to something much narrower, likely
only to a judicially-enforced constitutional federalism.' Even that more
hmited meaming, however, would still be somewhat overbroad. It is cer-
tainly true that the Court approved broad expansions of national power
after 1937 and that 1t further extended that power in the 1950s and espe-

10.  EpwaRD A, PURCELL, JR., ORIGINALISM, FEDERALISM, AND THE AMERICAN
CONSTITUTIONAL ENTERPRISE: A FUSTORICAL INQUIRY 193-94{2007). Constitutional federalism in
the United States is a complex governmental system shaped by innumerable cultural assumptions,
behavior patterns, and potitical mstitutions. Congress, the execulive branch, and the federal bureae-
“cracies logether with state and local govermnmental units and private institutions of all kinds deter-
mine o a very large extent how the system operates and evolves. The Supreme Court’s role is eriti-
cal, but it is also limited and in many arcas only occasional or peripheral. £.g, WILLIAM N.
ESKRIDGE, JR, AND JOHN FEREIONN, A REPUBLIC OF STATUTES: THE NEW AMERICAN
CONSTITUTION {2010); BARRY FRIEDMAN, ThE WILL OF THE PEOPLE: HOW PUBLIC OPINION HAS
INFLUENCED THE SUPREME COURT AND SHAPED THE MEANING OF THE CONSTITUTION (2009);
JERRY L. MASHAW, CREATING THE ADMINISTRATIVE CONSTITUTION: THE LOST ONE HUNDRED
YEARS OF AMERICAN ADMINISTRATIVE Law (2012); Frederick Schaucr, Foreward: The Court's
Agenda—and the Nation's, 120 HARY. L. REV. 4 (2006).

1. JAMES T. PATTERSON, GRAND EXPECTATIONS: THE UNITED STATES, 1945--1974, 50-52,
271-72 (]996); DUANE TANANBAUM, THE BRE(“‘KER AMENDMENT CONTROVERSY: A TEST OF
EISENHOWER'S POLITICAL LEADERSHIP {1983).

12, MICHAEL J. KLARMAN, FROM Jivt CROW TO CIVIL RIGHTS: THE SUPREME COURT AND
THE STRUGGLE FOR RACIAL BEQUALITY ¢h. 7 {2004).

13, See PURCELL. stpra note 1.

14, See Sawver, supra note 2.
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cially in the 1960s." However, it also remains true that during the same
years the Court continued to supervise the operations of the federal sys-
tem and limited various petential intrusions info state affairs. It expanded
the power of the states to regulate economic activities, for example, and
thereby provided judicial protection for new exercises of state lawmak-
ing authority.'® Further, it continued to require federal coutts to apply
state common law rules when adjudicating state-created rights, lunit the
role of the independent federal common law, prevent broad uses of the
civil mights removal statute, promulgate a variely of abstention doctrines
designed to show deference to state judicial proceedings, and reject com-
prehensive incorporation of the Bill of Rights in favor of a more halting
and partial approach. " Finally, as Professor Sawyer’s article notes, the
doctrine of New York v. United Staies'® remained vital.'” Holding that
“the sovereignty of the states required the Court to limit Congress’s tax-
ing power,” the case stood as a clear example of an authoritative judicial-
ly enforced limit on national power.?" Thus, while NLC surely represent-
ed a potentially major expansion of the judiciary’s role in protecting, the
states, it was hardly unparalleled or unique in the Court’s continuing
efforts to honor that goal.

Professor Sawyer’s claim about the return of constitutional federal-
ism may also be misleading for another reason. It may suggest, again
perhaps unintentionally, that the return was to some true and possibly
“original” normative constitutional understanding of federalism. No such
historically true or correct understanding, however, exists. The federal
system in its very nature is plastic, dynamic, and underdetermined, and
its infrinsic structaral characteristics have ensured that its operating sys-
tern would evolve over the decades in response to compelling historical
changes.” Insofar as NLC represented some kind of “return,” it was only
to what were predominantly late ninetcenth~ and early twentieth-century

15.  Edward A. Purcell, Jr., The Courts, Federalism, and the Federal Constitution, in 3 THE
CAMBRIDGE HISTORY OF LAW IN AMERICA: THE TWENTIETH CENTURY AND AFTER (1920-),-141-
43, 15456 (Michael Grossberg & Christopher Tomlins eds., 2008).

16.  Eg., Stephen Gardbaum, New Deal Constitutionalism and the Unshackling of the States,

64 U, Cil, L.REV. 483, 550-52 (1997). )

17.  Eg, Benhardt v. Polygraphic Co. of America, lnc., 356 U.S. 198 (1956} {requiring
application of state law over federal statuic); Bank of America v. Pamell, 351 1.5.29(1956) (refus-
ing o apply federal commen, law); Georgia v. Rachel, 384 U.S. 780 (1966) (construing civil rights
removal statute narrowly); Louisiana Power & Light Co, v. City of Thibodaux, 360 U.5. 25 (1959)
{approving federal court abstention in favor of state court proceedings); PAUL L. MURPHY, THE
CONSTITUTION [N CRISIS TIMES, 19181969 377-84 (1972) {sketching the Courl’s increasing but
sl incremental activism in the 19605 in developing the incorporation docirine).

18, 326 U.S. 572 {1946). The Court did not roject the doctrine of the so-called Child Labor
Tax Case, Bailgy v. Dresel Furnituie Co., 259 U.S. 20 (1922), and throughout the period from the -
New Deal to NLC il held to Bailey™s doctrine that Congress could not use 118 [axing pow er to impose
“penalties” in order to regulate behavior in areas otherwise beyond its constitutional authority, Barry
Cushman, NFIB v. Sibelius and the Transformation of the Taxing Power, 89 NOTRE DAMEL. REV,
133, 142-53{2012).

19, Sawyer, supra note 2.

200 I

21 PURCELL, supra note 10
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ideas about the Supreme Couwrt’s special role in protecting the stales from
congressional power. Those ideas did not represent the dominant view of
the Founders, and they had begun to flourish only after the Civil War and
Reconstruction.™ Thus, any attempted “return” was only to a position
that had flourished between the end of Reconstruction and the New Deal,
not to one that couid claim the authority of a true and “original™ coastitu-
tional understanding.

11, JUDICIAL DECISION-MAKING AND THE NATURE OF “POLITICAL”
INFLUENCE :

Professor Sawyer weakens his general argument challenging “sim-
ple” political explanations of NLC by focusing on the sigrificance of
party affiliations and stressing the fact that four Justices took positions
inconsistent with the position of the party that appointed them.” Profes-
sor Sawvyer first notes that Justices Black and Douglas (both of whom
had left the Court before it decided NLC) were liberal Democratic ap-
pointees whose work in their later years on the bench anticipated the
majority’s position in NLC.** Second, he points out that Justices Brennan
and Stevens were Republican appointees and that they dissented in the
case.” Those facts, Professor Sawyer maintains, support the claim that
NIC cannot be explained “simply” as a political decision.”

The argument is unpersuasive. Although party affiliation is often
important and may sometimes be critical,”’ it is the evolving social and
political views, values, and assumptions of the Justices—their judicial
ideologies, not their formal party affiliations—that are far more consist-
ently relevant and determinative.” The “lines of cleavage on the court,”

22, Nineteenth-century ideas of federalism embraced stricter limitations on federal pow er, but
prior to the Civit War it was ligely the Senate and the states that were considered the primaty
govemmental units responsible for maintaining those limits. Indead, fion: the drafiing of the Consti-
tution to the Civil War and even beyond large numbers of Amerfcans—especially those mest com-
mitted to protecting the rights of the states—saw the Supreme Court as a dangerous instrument of
encroaching national power, See, e.g., PURCELL, supra uote 10, at 140-52.

23, Sawvyer, supra note 2.

24, M
25 M
26, Md. e

27, As | have arguéd it is, for example, m understanding much of the work of the current
Court. Baward A. Purcell, Jr., From the Particular to the General: Thice Federal Rules and the
Jurisprudence of the Relnquist and Roberts Courts, 162 U. PA. L. Rev. {forthicoming 20i4). The
aignificance of party a fliliation varies fiom judge to jucge, issue to issue, and time to ime. Cempare,
e.g. Brian T. Fitzpatrick, An Empirical Stucy of Class Action Settfemenis and Their Fee Awardls, 7.
EMPIRICAL LEGAL STUD. 811, $40—4F (2010) (stating that Republican judicial appointes aw ard
siighily more atlorneys” [wes than Demeeratic appointees in class action sctilements), wifh Kevin M.
Clermont & Thendore Eisenberg, CAFA Judicata: 4 Tale of Waste aird Polifics, [56 U.PA.L. REV.
1553, 1585-86 (2008} (stating that Republican male judges in lower federal courts apply CAFA with
greater scverity to restrict class actions than do Democratic judges or female Republican juclges).

28, In the context of judicial decision-making, “political” does not mean that ajudge is neces-
sarily acling purpesely and solely to achieve an immediate partisan or party-based goul. i means
only, and more generally, that judges perceive both the facts of cases and the potentially applicable
law through the lens of their particular ideologies and that the social values and assumplions embed-
ded in those ideologies help shape their assumptions, understandmgs, reasoming, and conclusions.
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Justice Louis Brandeis recognized almost a century ago, did not denve
from party affiliation.™ Rather, he observed, they stemmed from the var-
ious Justices” “personal considerations™ and even “prejudices,” especial-
ly those involving labor, property, and “progressiveness.”™

Thus, what is truly critical in examining N.C and m exploring the
extent to which it involved political consideralions is the ideology of the
individual Justices.” For the two retired Democrats, the salient facis are
that Justice Black had grown increasingly conservative since the mid-
1960s and that Justice Douglas had long been an extreme individualist
and judicial maverick. ™ For the two Republican dissenters on the Court,
the salient facts are that Justice Brennan was the Court’s preeminent lib-
eral nationalist and thét Jastice Stevens was a centrist and traditionalist
who refused to abandon well-settled doctrine as the Court shifted to the
right*® Considering their judicial ideologies, the views of Justice Black
and to a lesser extent Justice Douglas are quile understandable in politi-
cal terms, while the dissents of botl Justice Brennan and Justice Stevens
are even more obviously understandable in those same terms.

Fven worse for Professor Sawyer’s use of party affiliation to chal-
lenge “simple™ political explanations, the lineup of the other seven Jus-
tices in NLC is not only understandable but strong evidence that NLC
was a highly and perhaps predeminantly “political” decision. The majori-
ty Justices were all Republicans, with Justice Rehaquist writing for Chief
Justice Burger and Justices Stewart, Blackmun, and Powell. The two

29, EDWARD A. PURCELL, [R., BRANDEIS AND THE PROGRESSIVE CONSTITUTION: ERE, THE
JUDICIAL POWER, AND THE POLITICS OF THE FEDERAL CQURTS IN TWENTIETH CENTURY AMERICA
$19(2000).

30, /4 -
31 Stwdies of judicial decision-making have revealed many complexilics, not just judicial
ideologies with their social and political scurces but alse such other factors as strategic caleulation
and personal interaction on multi-member courts. Sec, e¢.g. LEE EPSTEIN & JACK [KMIGHT, THE
CHOICES JUSTICES MAKE {1597); Gregory A. Caldeira, J. R, Wright, & C.LW. Zarn, Sophisticated
Voting and Gate-Keeping in the Supreme Court, 15 J. L. ECON. & ORG. 549 (1999); Harry T. Ed-
wards, The Effects of Collegiality on Judicial Decision Making, 131 U. PA 1. REV. 1639 (2003); Lee
Epstein & Jack Knight, Toward a Strategic Revelulion in Judicial Politics: A Look Back, 4 Look
Ahead, 53 POL. RES. Q. 625 (2000); Timothy R. Johnson, James F. Spriggs II, & Paul J. Wahlbeck,
Passing and Strategic Yoring on the U.S. Supreme Court, 39 L. & SOC’Y REV. 349 (2005).
32 Eg., “Douglis’s accomplishments on the Court were vast—and they were those of a
* brifliant, irascible individualist, not a team player.” NOAH FELDMAN, SCORPIONS: THEBAVTLES AND
TRIUMPHS OF FDR’S GREAT SUPREME COURT JUSTICES 432 (2010). As Professor Sawyer’s aticle
points out, for example, Justice Douglas had broken from his New Deal colleagues in 1945 m New
York v. United Siates when he cited the Tenth Amendment to argue for constitutional limitations on
the power of Congress o tax the states. Sawyer, supra note 2.

33, Sce gencrolly JAMES F. SIMON, THE CENTER HOLDS: THE POWER SIRUGGLE INSIDE THE
RERNQUIST COURT {1995). See also THOMAS M. KECK, THE MOST ACTTVIST SUPREML COURT IN
HISTORY: THE ROAD TO MODERN JUDICIAL CONSERVATISM (2004), DaviD (. SAVAGE, TURNING
RIGHT: THE MAKING OF THE RENNQUIST SUPREME COURT (1993). For Stevens’ views, see. g,
Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570, 578 (2007) (Stevens, )., dissen ting}; John Paul
Stevens, The Cowrt & the Right to Foier 4 Dissent, 60 The New York Review of Books 37 {August

15, 2013).
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dissenters who joined Justices Brennan and Stevens, Justices While and
Marshall, were both Democrats.™

Strikingly, the importance of judicial ideologies in MLC was further
confirmed nine years later when the Court overruled the case in Garcia
. San Antonio Metropolitan Transit Authoriiy.” In another 5-4 decision
that involved the same nine Justices, eight voted exactly as they had in
NLC, while one, Justice Blackmun, switched sides.™ During the inter-
vening nine years Justice Blackmun had moved from the Court’s con-
servative wing to its liberal wing, and in Garcin he shified his vete from
the conservative to the beral position."”

I JUSTICE POWELL AND PSOF

Although Professor Sawyer’s article sharpens our understanding of
Justice Powell’s views and highfights the key role he played in NLC, it
does not probe deeply enough into the considerations that Hkely influ-
enced his thinking. It argnes persuasively that Justice Powell recognized
‘the inadequacies of PSOF, the reigning constitutional theory that calted
for the Court to’ defer to Congress and the theory that NLC rejected.®® On
that foundation the article then implies that Justice Powell’s position was
consequently based on solid empirical evidence and sound theoretical
critique and that it was nof, therefore, simply political.* Accepting the
argument that Justice Powell’s views in the case reflected his analysis of
PSOF and that his thinking was thus not simply political, however, does
not mean that the inferences he drew as to the legal significance of that
analysis followed solely and avtomatically from either the empirical evi-
dence or the theoretical critique. It does not mean, in other words, that

34, Professor Sawyet's anticle acknowledges this party lineup but terms it “insufficient” to
miake “political explanations” convincing “because concerns with limiting federal power emerged on
the Supreme Cowrt before Nixon’s four appointments amrived and were expressed by Justices [Black
and Douglas] who capnot be characterized as supporiers of Nixon, the New Right, or conservative
poirtics more broadly.” Sawyer, supra note 2. This seems unconvincing. First, for the reasens sug-
gested above, the invocation of Justices Black and Douglas provides little support for Professor
Sawyer’s thesis. Sceond, judicial :declogy explains the lineup of all the Justices who actually partic-
ipated m MNLC, and a narrow party affiliation test accounts for the votes of seven of the nine Justices.
These considerations suggest that-—regadless of Justice Black and Douglas and even assuming that
MLC was not “simply™ political—it was nonetheless quite substantially political.

35 469 US5.528 (1985).

36.  See id (writing the opinion for the majority was Justice Blackmun}.

37 “When he retived in 1994, Justice Blackmun, a Nixon appointee, was the Courf’s most

liberal member.” SIMON, supra nole 33, at 307, For a persuasive explanation of Justice Blackimun’s
lefiward shifl, see JOAN C, JEFFRIES, Jr., JUSTICE LEWIS F. POWELL, JR.© A BIOGRAPLY 364—69
(2001). :
38 Professor Sawyer's article stresses the Importance of PSOF by declaring thal it “haed
driven commerce clause jurisprudence for decades,” had “for decades generated ¢ congensus on the
Court that judicial deference to Congress on federalism questions was appropriate”, and had won
“nearly universal acceplance.” Sawyer, supra note 2, ’

39 Professor Sawyer's article siomlarly implics the decisive and apparently nenpotitical role
of docirinal factors when it stales that Justice Powell's contribution lay in “pushing the Court to
conclude that doctrinal tensions™ constiluted “a sulTicient justification™ for its action in NLC. Jef. This
suggests that the majority’s animating goal was simply, or at feast primarily, Lo resolve a docmnal

conflict.
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specific political considerations were absent from his thinking when he
drew those inferences.*’ The empirical and theoretical critique concern-
ing PSOF was, after all, equally available to everyone on the Court, yet
four of the eight remaining Justices disagreed with the legal conclusions
that Justice Powell drew from it.*' Thus, something more than facts or
theories seems to have been necessary to convince Justice Powell to
draw the particular conclusions he d_id.42

Consider, then, two additioml Tactors. First, though clearly a cau-
tious and moderate Judg:e Justice Powel] was also unquestionably a
political and social conservative with deep, localist sentiments and strong
ties to the business community.™ He was, for example, one of the origi-
nal méving forces behind what became the “tort reform™ movement that
began to rally enthusiastic business support in the 1970s and guickly
found a welcoming home in the Republican Party.®” Second, the siatute
that NLC invalidated was nof just any statute that affected state and local
governments but a particular kind of statute, a muscular and heavily pro-
labor measure. Moreover, as the briefs challenging the statute argued, its
enactment révealed not “the power of national interest groups” as a gen-
eral matter but rather, and quite specifically, “the political power of labor
unjons.™® If, as Professor Sawyer maintains, the arguments in those
briefs “convinced Justice Powell that NLC embedied his doubts about”
PSOF, it is equally true that those same arguments carried obvious and
heavy political weight."” The briefs implicitly suggested that a statute
that was so “ineffective”, “unnecessary,” and “undemocratic™® could
only become law because of the determinedly and excessively prolabor

40. I should note that the Professor Sawyer’s article offers mild cuticism of my own work on
matiers welated to NLC, though it also states that my political explanation is “more textured than a
simple political explanation.” fd.

41, See Nat’l League of Cities v. Usery, 426 U.S. 833 (1976).

42, Professor Sawyer’s article acknowledges that legal maierials were not, by themselves,
adequate to explain the Court’s decision. Sawyer, supra note 2.

43, See, e.g., JEFFRIES, supra note 3, at 369-70. City of Riverside v. Rivera, 477 U.S. 561
(1986), illustrates the point. There, Justice Brennan wrote for four Justices advancing a generous
interpretation of the C'ivil Righls Atlorneys’ Fees Statute, 42 U.3. C. 1988(b), and stressing jls public
purpeses; while Justice Rebnquist wrote for four dissenters minimizing the statute’s public purpeses
and urging a parrow interpretation that would significantly reduce the award at issve. Justice Powell
cast the deciding vote, concurring in Justice Brennan’s result but questioning his rationale and rely-
ing sotely on the district court’s specific findings of facts.

44 See, e.g., JEFFRIES, supra note 30, at 183-93, 29698,

45,  Eg, Memorandem, Attack on the American Free Enterprise Systew, fow Eewis F
Powell, ir. to Eugene B. Sydnor, Jr., Chainnan, U.8. Chamber of Commerce (Aug. 23, 197 1), avail-
able at hip://law winedu/deptimages/Pow ell%20Archives/PowellMemorandum Typescript.pd [ See
generully WILLIAM HALTOM & MICHAEL MCCUANN, DISTORTING THE LAW: POLITICS, MEDIA, AND
THE LITIGATION CRISIS (2004); Jay M. FEINMAN, UN-MAKING LAW: TrE CONSIZRVATIVE
CAMPAIGN TG ROLL BACK THE COMMON LAw (2004),

46, See Sawyer, supranote 2.

47, Further LV]dC]‘ILt, of MLC’s political roats lies in the fact that, as Professor Sawyer notes,

“justifying his vole™ Justice Powell blammed the [ilure of PSOF on the fact that “the polim_ul
mu\l.l‘. of oreanized-labor™™ outweighed the power of “virually every b[dlL and city in the nation and
what appeared Lo be overw helming local political views to the contrary.” Se¢ /d.

45, Sec id.
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policies of the New Deal and the Democratic Party.* Thus, whatever the
exact nature of’ Justice Powell’s reasoning, the specific arguments thai
supposedly confirmed his doubts about PSOF 'were, in fact, arguments
with striking political salience.

Indeed, consider another and perhaps even more important Factor.
PSOF was not simply an empirical theory purporting to explain the
workings of the federal system or a normative theory claiming an author-
itative foundation in the Constitution’s structure. It was also a highly
effective political and ideological instrument undergirding mid-twentieth
century fiberal judiciaf nationalism.” PSOF prescribed far more than the
withdrawal of judicial protection from the states, for it also prescribed a
clear judicial commitment to the protection of the constitutional values
and interests that PSOF did not protect. Specifically, it identified the
proper consiitutional role of the federal couris as two-fold: the enforce-
ment of national law, and the protection of the comstifutional rights of
individuals and minorities. In his classic essay elaborating PSOF, Her-
bert Wechsler based the first of those prescriptions—enforcing national
faw—on the theory’s express logic. “The prime function for judicial re-
view—in relation to federalism—" he wrote, “was the maintainance
[sic] of national supremacy against nullification or usurpation by the
individual states, the national government having no part in their compo-
sition or their councils.” In a footnote he explained the related loglc
behind the second of those PSOF prescriptions:

The judicial function in relation to federalism thus differs markedly
from: that performed in the application of those constitutional re-
straints on Congress or the states that are designed to safeguard indi-
viduals. In this latter area of the constitutional protection ofthe indi-
vidual against the government, both federal and state, subordination
ofthe Court to Congress would defeat the purpose of judicial media-
tion. For this is where the political processes cannot be relied upon
to introduce their own correctives—except to the limited extent that

49, NLC addressed amendments to the Fair Labor Standards Act of 1938 (FLSA), 29 US.C.
Sec. 201 ef seq. (1940 ed.), the New Deal’s last major piece of domestic legislation. Nat'l [eague of
Citics v. Usery, 426 U.S. 833, 35 (1976). The original FLSA had been apheld in the Court’s lind-
mark decision—{fundamental to the so-called New Deal constitutional revolti on—that averruled
Hammer v. Dagenhart, 247 U.S. 251 {1918) and declared the Tenth Amendment a ““tuism” that did
not limit congressional power. United States v. Dacby, 312 U.S. 100, 116-17, [23-24 (1941),

50.  PURCELL, supra note 10, at [37. [ have sugpested elsewhere that the federal system often
failed to work as the theory of PSOF proposed and that Hamilton and Madison, who adumbmted it
argument in their defense of the Constitution and a stronger national government, may themselves
have had lietle fth in it /ol at 50-52, 201-02. Other earlier invoceations of argum ents paralleling the
PSOF thesis had also been wsed o upheld national power over the stales. g, Hebvering v. Ger-
hardt, 304 U S, 406, 412 (1938); McCulloch v. Maryland, 17 U.S. 316, 435-36 (1 819).

51, Herberl Wechsicer, The Political Safeguards of Federalism: The Role of the Stutes in the
Composition and Selection of the nalinal Government, 54 COLUM. L. REV. 543, 559 (1954) (ermpha-

“sis added).
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individuals or small minorities may find a champion in some im-
portant faction.™

Not surprisingly, Wechsler immediately cited in support of that sec-
ond prescription the other theoretical foundation of twenticth-century
liberal constitutional jurisprudence, Justice Stone’s famous footnote 4 in
United States v. Carolene Producis Co.>

In 1976, then, when Justice Powell considered the theory’s signifi-
cance, PSOF loomed as an animating theoretical justification for the
Warren Court’s liberal judicial nationalism—a theory that demonstrated
that the true mission of the federal courts was (¢ enforce national law and
safeguard the constitutional rights of individuals and minorities. It was a
theory, just like that of Carolene Producis, that justified both the older
liberalism of the New Deal and the newer liberalism that came with the

- Great Society and the high years of the Warren Court.”” Thus, in doubt-
ing PSOF, Justice Powell was doubting not some neutsal or abstract theo-
ry of federalism but a vibrant constitutional justification for the prescrip-
tions of contemporary liberalism and its commitment to a nationally ori-
ented and highly “activist” and iiberal federal judiciary.

Those considerations suggest a limitation to the thesis of Professor
Sawyer’s article. One can accept its argument that Justice Powell’s
doubts about PSOF were tmportant in Jeading him to his coaclusion in
NLC and that this shows that his actions were not “simply” political.
That argument, however, does not show that his position was based en-
tirely or even largely on “neutral” legal, empirical, or theoretical
grounds. More important, it does not show that his position facked com-
pelling political inspiration and purpose.

Professor Sawyer’s examination of Justice Powell’s thinking is sub-
tle and insightful, and it is surely right in declaring that a simple political
explanation of NLC misses important legal and conceptual considera-
tions.”” In highlighting the role of such other factors, however, it seems
to slight or elide the substantial political considerations that seemed
clearly in play in the case, considerations that may well have been com-

52 fd at560 n.59 (emphasis added).

53, /d.; United States v. Carolene Products Co., 304 U.S. 144, 152 n.4 (1938},

54,  Wechsler was himself an old New Dealer who wholcheartedly supported the New Deal’s
“constitulional revolution.” Norman Silber & Geollrey Miller, foward “Newiral Principles™ in the
Lawe: Sefeciions from the Orel History of Herberl Wechsler, 93 COLUM. L. REV. 854, 87273 (1993).
Subsequently, after hiis article on PSOF was published and the Couwrt announced its deeision in
Brovn v. Board of Education, 347 U.S. 483 (1954), Wechsior developed serious doubls about some
of the Court’s aclions in defending individual and minority rights, including Browsn. fd. at 873-74,
91428, Whatlever Wechsler's later views on the Courl’s role. however, the liberal and activist
implications that e made explicit in his PSOF essay continued (o provide theoretical support for the
Greal Secicly, sec Sawyer, siprg note 2, as well as for the liberal natfonalist jurisprudence of the
Warren Court.

55, Sec Sawyer, supranote 2.
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peiling for at least seme of the Justices—quite possibly even for Pow-
56
ell”

IV, JUDICIAL DECISION-MAKING AND THE ROLE OF DOCTRINE

Professor Sawyer’s analysis of Justice Powel! is intended to support
a more general argument that legal doctrines (including, of course, prin-
ciples, concepts, and rujes) matter and that they “play a'rele in generating
constitutional change.”’ On that, he is surely right. As a general matler,
an entirely externalist approach would be profoundly simplistic, just as
an entirely internalist approach would be.

That, however, does not carry analysis very far. In one sense, doc-
trines always matter. The norms and traditions of American legai dis-
course tequire that judges and commentators support their positions with
proper constitutional sources and arguments. The problem, however, i3
that legal sources are ofteni, though certainly not always, vague, elastic,
indeterminate, or contradictory. Further,thgse advancing constitutional
arguments can readily invoke or distinguish cases, infuse partisan mean-
ings into texts, pick and choose among voluminous historical materials,
shift levels of generality in construing principles and concepts, and em-
ploy inmumerable other techniques to deftly mold legal sources to fit
thewr chosen ends. Thas, while doctines always matter, they can matler
in a nearly infintte variety of ways, from logically determinative control
of an issue to strained justifications for unarticulated policy goals.™

The issue for legal historians, then, is not whether doctrines matter,
but when, why, and how they matter. Thus, the issue they face is fhree-
fold: (1) at what point, on what issue, fo what extent, and in what ways
did they matter; (2) to the extent that they did matter, to what extent were
they broadensd, narrowed, or otherwise refitted to serve the conclusions
and decisions reached; and (3) how is the particular role that they played
(or failed to play) on any issue and in any given situation to be best un-

56.  While Professor Sawyer’s article clearly acknowledges the relevance of political consid-
erations, it sometimes seems to downplay their general significance. 1t staies, for exampie, that its
“Integrative explanation”™ involves an analysis of interactions between “the Court’s unique institu-
tional norms™ and “polilical change outside the Court.” /. Similarly, it states that NLC is “best
explained by considering how developments cutside the court were filtered through the conceptual
structures of {egal analysis.” fd. These statements seem to suggest a narrower approach than one that
examines (he interactions between internal institutional and legal novms and fHor/r political develop-
ments outside the Court and the particular ideologies of the individual Justices inside the Court.
Develapments owtside the Court, in vther words, are fillered through both the specific, ideologically-
shaped views and values of the individual Jusiices and “the conceptual structures of legal anatysis.”

57, Seeid. '

58 Lg,the contrasting roles of established doctrine in limiting plaintifls’ access to the feder-
al courts in two recent class action decistons: Staridard Fire Insurance Co. v, Knowles, 133 8 CL
1345 (2013) (unanimous decision reasoning convineingly from cstablished doctrine); and Hal-Mari
Stores. fnc v, Dukes, 131 8. CL 2541 (2011) (54 decision reinterpreting esiablished doclrine (o
serieusly restrict the use of class actions).
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derstood and explamcd Docn ines do matter, but that conclusion 'mswels
none of the serious and specitfic questions that Eefral Historians ask.”

V. CONCLUSION

In his article, Professor Sawyer accepted the challenge of asking
and answering some of those serious and specific questions about the
role of doctrines, principles, rules, and concepts. He has succeeded in
showing that a specific set of changing historical conditions and growing
doubts about a particular theory of tederalism were at least contr ibuting
factors in leading Justice Powell, and perhaps other majority Justices,
toward their decision in the case. Thus, he has expanded our understand-
ing of NLC and further illuminated the complex nature of judicial deci-
sion-making. ‘

Professor Sawyer also wisely concludes with two additional and
valuable points that should be noted. First, he cautions that federalism
does not serve “inevitably” as a “tool to advance conservative values. »60
As history amply shows, changing issues and contexts have shaped
American interpretations of federalism, and advocates across the political
spectrum have at one time or another sought to use it for their divergent
purposes. It is no surprise, then, that amid the Court’s contemporary fed-
eralism revival liberal writers have sought, as he points out, to turn ifs
principles and vatuss toward liberal ends. g Second, Professor Sawyer
wisely stresses the fact that many things began changing szgmﬁcauﬂy in
the years after NLC with the election of Ronald Reagan and the vigorous
growth of what he calls “the New Right.”% Thus, whatever the political
roots of NLC, they are likely somewhat different from the political roots
that subsequently generated the brand of judicially enforced federalism
that began with the Rehnquist Court in the 1990s. Thus, in the policies
and purposes behind their decision-making, there may be little similarity
between the Court that decided NLC and the Court that sought to initiate
a broader “lederalism revival” twenty years later.

59, Historians will, of conrse, offen disagree in answering those questions. In particular, they
will disagree when, as Professor Sawyer suggests, they attempt to deter mine which relevant factor, if
any. was “the erucial cause.” Saw yer, supra note 2.

60, fd
61, The liberal intempretations of federalism that Professor Saw yer points to are typical re-

sponses from those holding pelitical views that seem nationally dislavored. /o, Conservatives of
course, as he also notes, somelimes want 1o exercise vigorous mtonal powers. fd. See, e.g.. Purecll,
supra nofte 15, at 163-64, 171-72.

62, See Sawyer, supra note 2.
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