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The Gay Rights Workplace

Revolution

By Arthur S. Leonard

he legal status of lesbians, gay men,
bisexuals, and transgender people
(collectively referred to herein as
sexyal. minorities) in Amg

jurisdiction
of statutory protection against sexual ori-
entation discrimination.
However, so long as there is no

express federal statutory ban on employ-:

ment discrimination on the basis of sex-
ual orientation or gender identity, the
legal status of sexual minority workers in
America remains complicated, being a
patchwork of constitutional case law,
state and local statutes and ordinances,
and contracts and torts case law devel-

Human Rights

s where there was some form

opments. Although most sexual minority
employees may have some kind of legal
protection against discrimination, and
theoretically all public sector employees
enjoy at least minimal constitutional
protections against irrational discrimina-
tion, finding the appropriate legal theo-
ries and the venues in which to pursue

may also provide protection through the
job security provisions of collective bar-
gaining agreements. (The shrinking
presence of unions in the private sector
outside of those urban areas where
ordinances are most likely to provide
protection makes them a negligible
source of added protection for private
sector employees.)

In Romer v. Evans, 517 U.S. 620
(1996), the Supreme Court ruled for the
first time that governmental discrimina-
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tion on the basis of sexual orientation is
cognizable under the Equal Protection
Clause of the Fourtheeth Amendment,
and that anti-gay policies that lack a
nondiscriminatory rational justification
violate the equal protection guarantee.
Prior to Romer, several states had acted
to ban sexual orientation discrimination
in employment by statute, and some
governors had issued executive orders
banning such discrimination in state
employment, some in states that lacked
statutory bans, such as Pennsylvania. At

. the federal level, the heads of all the

.executive branch departments had
ssued executive orders banning sexual
rientation discrimination in civilian
ederal employment. After Romer, the
umber of states banning such discrimi-
ation increased, and shortly before
eaving office in 2000, President Clinton
issued an executive order banning
such discrimination for all
civilian employment in
the executive branch.
President George
W. Bush has not
rescinded the
Clinton order,
despite having
stated opposi-
tion to govem-
ment bans on
sexual orientation
discrimination
while serving as gov-
ernor of Texas.
In Quinn v. Nassau
County Police Department, 53
F. Supp. 2d 347 (E.D.N.Y. 1999), a fed-
eral court ruled that a county police offi-
cer who claimed to have suffered
workplace discrimination because he
was gay could bring an equal protection
claim against his employer, and the offi-
cer subsequently won a substantial jury
verdict. The Quinn case was fairly typi-
cal in that the public employer was
unable or unwilling to attempt to articu-
late any justification for an anti-gay
employment policy. indeed, one of the
aspects of the gay rights revolution of
the past quarter-century has been that
many public officials who half a century
ago would have had no compunctions
about publicly stating that gay people
were disgusting “perverts” who should
not hold public employment would be
quite inhibited about taking such a
stance today. Now, when gay people
charge discrimination against public
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_employers, the most likely defense is a

p m\,”f):h

defending public officials enjoyed quali-
fied immunity, because antidiscrimina-
tion protection for gay people was not
yet well established as a constitutional
principle. With Romer and subsequent
courts of appeals decisions, immunity
arguments are losing their force and suf-
fered a recent decisive rejection by the
U.S. Court of Appeals for the Ninth
Circuit in Flores v. Morgan Hill Unified
School District, 324 F.3d 1130 (9th Cir.
Apr. 8, 2003). Flores involved six former
high school students who were harassed
by other.students. The school failed to
take reasonable steps to remedy the
harassment. The court rejected a quali-
fied immunity defense, finding that gay
equal protection rights have become so
well established that officials are on
notice that anti-gay discrimination may
violate the Constitution.

This constitutional protection is limit-
ed, howevey, by the requirement that
intent to discriminate be shown, and by
the traditional deference that courts have
shown to the “expertise” of military com-
manders in rejecting equal protection
challenges to the only federal statute that
expressly authorizes workplace discrimi-
nation against sexual minorities, 10
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U.S.C. Section 654, a measure that
quires the Defense Department to

identity) discrimination, thus extending
statutory protection into many states that
still lack such statutes. If the populations
of all such communities are aggregated
and added to the fourteen states with
statutory protection, it is likely that a
majority of the nation’s workforce lives
or works in places where there is some
form of statutory protection against dis-
crimination based on sexual orientation,
although protection against gender iden-
tity discrimination is less widely avail-
able. As with state laws, there are
differing approaches to enforcement and
remedy, and some localities limit the
remedy to an attempt at conciliation or
mediation by a local agency. By con-
trast, New York City’s 1986 ordinance
provides more protection than a recently
enacted state statute, by authorizing
punitive damages for aggravated cases
and allowing both disparate impact and
disparate treatment claims. The differ-
ences between state and city law were
emphasized by the New York Court of
Appeals in Levin v. Yeshiva University,
96 N.Y.2d 484 (2001), where the court
found that lesbian medical students
could assert disparate impact discrimi-
nation claims under the city ordinance

. See Able v. United States, 155 F.3d
(2d Cir. 1998).
“In the private sector, individuals who

ssment due to their sexual orienta-
have fewer options for legal redress.

of the nation’s population
state statutes banning disc
the basis of sexual orienta
of those states the law als
bans discrimination on th
der identity or expression.
mechanisms and remedie:
laws vary widely, and therg
ferences concerning whichg
may be exempt from covel
the number of employees
gious status of the employ:
whether disparate impact
available or plaintiffs are r
claims of overt discriminal

Numerous counties an
ties have enacted bans on
tation (and in some cases gender

ination because of gender nonconformi-
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ty—failure to measure up to common-
place stereotypes about the sexes—
could present a Title Vil claim. Courts
continue to cite DeSantis for the propo-
sition that sexual orientation discrimina-
tion claims, as such, are not cognizable
under Title VL.

But the Supreme Court’s ruling in
Price Waterhouse v. Hopkins, 490 U.S.
228 (1989), appeared to revive the gen-
der nonconformity theory. In Hopkins,
the Court held that a woman denied an
accounting firm partnership because
some partners considered her to be
insufficiently feminine could challenge
the partnership denial as an instance of
sex discrimination. In a plurality opin-
ion, justice William J. Brennan Jr. assert-
ed that evidence of stereotyped thinking
about gender roles could support a
finding of unlawful discrimination
based on sex. During the 1990s, espe-
cially as men became less inhibited
about filing lawsuits protesting work-
place harassment directed at them by
other men, federal courts had to grapple
with scores of claims in which issues of
sex, gender roles, identity and expres- -
sion, and sexual orientation seemed to
become hopelessly entwined.

While all the federal courts contin-

o agree that a sialehiony
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A recent en bancg
Court of Appeals for
shows the lengths t
may be stretched. Ing
Hotel, Inc., 305 F.3ck
2002), an en banc
man’s Title VII sexual$

. . B
nation claim. A plurg
ed that the sexual ori
plaintiff is irrelevant
VI claim, so long a Q
that he was subject
sexual nature. A di
same panel focused
sition testimony that§
were harassing him |
conform to gender s8

=IO i
man.” The dissentin S

the district court, w
case on the ground §
sexual orientation d
finding support for th
portions of the plaing
mony. The Supreme
review the case.
Setting aside stattst 15, the
are growing possibilities for sexual
minority employees to seek relief using
common law claims. During the last
quarter of the twentieth century, devel-
opments in contracts and torts have
g remarkable changes into the

N

% in personnel manuals
ay become enforce-

opted and distributed
worded. At the same
itend of employers
istrimination policies set
R ékpansion of enforce-
g the 1970s, the
Force (as it was then
urvey major corporate
eir policies, and the
sked about their poli-
¥ime companies to ban
i discrimination in
Sir policies up to date.
ated during the 1980s,

rporate America, were
gay men. By the

al Gay and Lesbian

porting that a substan-

largest corporate
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¥ 5 Bay
rights ordinance as well as a Colorado

law that banned discrimination in
response to lawful off-duty conduct,
and also asserted common law claims,
including a privacy claim. At trial, there
was considerable confusion about the
doctrinal basis for his claims, but the
jury rendered a verdict in his favor. On
appeal, the state court of appeals found
that the appropriate basis for the claim
was the state off-duty conduct law, but
the state supreme court rejected this
holding on the ground that the jury had
not been appropriately charged under
that statute. Nonetheless, in remanding
the case, the court adopted for
Colorado a new privacy tort involving
improper public disclosure of private
matters, and the parties settled the case
for an undisclosed amount.

Although contracts and torts claims
would not provide access to the rein-
statement with back pay judicial reme-
dy common under employment
discrimination statutes, they would
open the possibility of substantial mon-
etary damages. With such possibilities
lingering in the background, employers
would have incentives to offer settle-
ments in meritorious cases, which
might include the very reinstatement
remedies that would be unavailable

continued on inside back cover
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Vermonters seeking equal access to
marriage. Their dedication and skill
resulted in Vermont’s civil union law,
which has markedly improved equality
for gay men and lesbians.

Their work began long before the
limelight ultimately associated with
the Baker v. State of Vermont case. In
1995 Murray and Robinson founded
the Vermont Freedom to Marry Task
Force, which served a crucial role in
developing popular support for equal
access to the legal benefits and
responsibilities of marriage for gay
men and lesbians. This grassroots pub-
lic education effort helped to inform
Vermonters about the concerns of
same-sex couples who could not
marry under state law. Two years later,
Robinson and Murray, with co-counsel
Mary L. Bonauto of the Boston-based
Gay & Lesbian Advocates & Defenders
(GLAD), filed suit on behalf of three
couples denied marriage licenses,
contending that the Common Benefits
Clause of the Vermont Constitution
precluded the state from denying
same-sex couples the right to marry. In
November 1998 Robinson adroitly
argued the couples’ cause in the
Vermont Supreme Court, while the
Freedom to Marry Task Force contin-
ued its statewide education efforts,

In a landmark ruling in December
1999, the court held that the state must
give gay and leshian couples the same
benefits and protections that flow from
Vermont law to opposite-sex couples
who marry. The court directed the state
legislature to craft laws that would carry
out the constitutional mandate. During
spring 2000, as Vermont legislators
wrestled with bills that would address
the court's decision, Murray, Robinson,
and supporters proved to be key lobby-
ists. Moreover, the public support the
Freedom to Marry Task Force built
proved essential in persuading fawmak-
ers that Vermont voters favored equal
benefits. In April 2000 a bill creating
civil unions for same-sex couples that
conferred the benefits and responsibili-
ties of a marital relationship passed the
Vermont legislature and was signed by
Governor Howard Dean.

Robinson’s and Murray’s extraordi-
nary work was not over. The decision of
the Vermont Supreme Court and the
passage of the civil union law ignited a
firestorm of debate both in the state and

throughout the country. In the fall of
2000 Vermont legislative elections
became a focal point of activism by
conservatives bent on defeating candi-
dates who had voted for the law.
Murray and Robinson founded
Vermonters for Civil Unions, a political
action committee supporting candidates
who favor civil unions, and the
Vermonters for Civil Unions Legislative
Defense Fund, an organization to lobby
against repeal efforts. In the end, the
expert strategic work of Robinson,
Murray, and their allies and supporters
led to a narrow victory for candidates
favoring civil unions and preservation of
the momentous advances that their
years of hard work had produced.

During the long battle, Robinson
{(whose practice is primarily in personal
injury, workers’ compensation, and
family law) and Murray (who concen-
trates on family law, estate planning,
and appellate work) were unswerving in
their devotion to the cause of equality
even though their service was entirely
pro bono. At the peaks of their activity,
their nonpaying work consumed all of
their time, but LS&W backed them with
unstinting support. LS&W's devotion to
a matter of the highest public interest
amply demonstrates its long-~standing
commitment to civil rights and pro
bono service.

Among the firm's admirers is Senator
Patrick Leahy (D-VT), who recently said:

Peter and those in his office

have true Vermonters’ values

of protecting people’s privacy and

individual dignity. Beth Robinson

and Susan Murray carried out

those values by making it part of

our law. They had to face a lot of

prejudice doing it, but ultimately

they made sure that the good
sense of Vermonters won out.

The professionalism and passion for
public service that are exemplified by
the firm, and in particular by Peter F.
Langrock, Beth Robinson, and Susan M.
Murray, remind us that the pressures of
economic imperatives need not require
that lawyers forgo vital and challenging
pro bono work.

Workplace
Revolution

continued from page 16

from a court.

In addition to discrimination claims,
of course, there are employee requests
for recognition of their domestic part-
ners in the context of benefits eligibility,
including family and medical leave,
bereavement leave, and insurance cov-
erage. Many large private sector
employers have voluntarily provided
such benefits, which are also increasing-
ly common for public employees in
farge cities. The city benefits usually
result from legislation, but states and
localities are preempted by federal law
from attempting to mandate such benefits
directly in the private sector. However,
with San Francisco taking the lead, sever-
al cities have adopted policies limiting
their city contracting to companies that
have partner benefits programs. San
Francisco officials claim that more than
3,000 private sector employers have
adopted such benefits plans in order to
maintain their eligibility to bid on city
procurement contracts.

The bottom line for employees is that
a variety of potential sources of legal
protection may be available in many
parts of the country, even lacking an
outright ban on discrimination con-
tained in state law. The bottom line for
employers, especially those who do
business in many different parts of the
country, is that even in the absence of a
federal statute, they are likely to have
some legal obligations regarding sexual
minority job applicants and employees,
so they need to educate themselves to
avoid embarrassing situations and
potential liability. In addition, of course,
many employers can attest to the valu-
able productivity of sexual minority
employees, especially in workplaces
where they are treated with the dignity
and respect that will reinforce employee
joyalty to the employer.

Patrick McGlone practices law in
Washington, D.C. He is the co-chair of
the Sexual Orientation and Gender
Identity Committee of the ABA's Section
of Individual Rights and Responsibilities.

Arthur S. Leonard is a professor of law at
New York Law School. He is the editor of
the monthly newsletter Lesbian/Gay Law
Notes and author of Sexuality and the Law:
An Encyclopedia of Major Legal Cases.
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