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sions of their state constitutions and concluding that the Federal
Constitution is no obstacle.'”

While the Supreme Court was in the midst of determining the pa-
rameters of permissible remedies in the context of school desegrega-
tion, a separate but related set of legal challenges began to surface.
Beginning in the late 1970s, a handful of cases worked their way up to
the Supreme Court in which parties sought guidance on the applica-
ble constitutional standards for various voluntarily adopted, race-
conscious efforts by state legislatures and public institutions to pro-
vide increased opPortunities to certain groups in employment and
higher education.” Unlike traditional racial discrimination cases
with which the Court had become familiar," these policies—now col-
lectively known as “affirmative action” policies—were not intended to
subordinate racial minorities. Rather, they were designed to com-
pensate the victims of systemic legal and economic exclusion result-
ing from our nation’s long, tragic history of slavery, Jim Crow segre-
gation, and racial discrimination.” Within the span of a decade, the
Supreme Court had issued opinions on these cases in a variety of ar-
eas, ranging from public employment, to university and graduate

" See, e.g., Bustop, Inc. v. Bd. of Educ., 439 U.S. 1380 (1978) (upholding the Califcrnia Su-
preme Court’s use of the California Constitution to require race-conscious desegregation);
Crawford v. Bd. of Educ., 551 P.2d 28 (Cal. 1976) (obligating the school boards to alleviate de
jure and de facto racial segregation in public schools); Sheff v. O’Neill, 678 A.2d 1267 (Conn.
1996) (imposing a duty on the state to affirmatively remedy de jure and de facto racial segrega-
tion in public schools); Citizens Against Mandatory Bussing v. Palmason, 495 P.2d 657 (Wash.
1972) (allowing the school’s mandatory busing scheme); Morean v. Bd. of Educ., 200 A.2d 97
(NJ. 1964) (permitting schools to take into account racial imbalance when assigning students
to schools).

' See, e.g., Wygant v. Jackson Bd. of Educ., 476 U.S. 267 (1986) (invalidating a school’s layoff
scheme that favored minority teachers); Fullitove v. Klutznick, 448 U.S. 448 (1980) (upholding
a federal scheme setting aside at least ten percent of the funding to minority businesses); Re-
gents of the Univ. of Cal. v. Bakke, 438 U.S. 265 (1978) (ruling that racial quotas for medical
school admissions are unconstitutional, though schools may consider race as a factor in the
admission process).

" See, e.g., Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252 (1977) (hold-
ing constitutional the local authority’s use of zoning law to deny developer’s plan to build ra-
cially integrated housing); Washington v. Davis, 426 U.S. 229 (1976) (ruling that the police de-
partment’s recruiting test is not discriminatory, though it has a disproportionate impact on
African American applicants).

% See F. Michael Higginbotham, Affirmative Action in the United States and South Africa, 13
TEMP. INT'L & Comp. LJ. 187 (1999) (discussing affirmative action from a comparative stand-
point); Nina Farber, Comment, justifying Affirmative Action After City of Richmond v. J. A. Cro-
son: The Court Needs a Standard for Proving Past Discrimination, 56 BROOK. L. REV. 975, 978 (1990)
(defining an affirmative action plan as one giving disadvantaged groups a competitive edge).

" See, e.g., United States v. Paradise, 480 U.S. 149 (1987) (challenging a promotion policy,
favoring black candidates, allegedly justified by the employer’s history of racial discrimination);
Wygant, 476 U.S. at 267 (challenging a shield law protecting minority teachers from certain
budget-induced layoffs).
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school admissions,"” to government contracting.'”

The Court’s modern formulation and understanding of the strict
scrutiny analysis ultimately emerged out of this context. In Croson, a
five-Justice majority of the Court resolved confusion over the consti-
tutional standard to apply in these cases, holding that all state and lo-

cal policies that provide a “racial preference,” regardless of their mo-
tivation, must promote a “compelling govemmental interest” and be
“narrowly tailored” to achieve that interest.'” Several years later, in
Adarand, the Court extended the application of the strict scrutiny test
announced i in Croson to federal hiring programs that establish racial
classifications.'” Since then, federal courts, including the Supreme
Court, have widely employed this two-pronged approach to analyze
all forms of race-conscious, affirmative action preferences—most re-
cently and notably in Gratz and Grutter.""

These two paths of equal protection jurisprudence rarely over-
lapped in any meaningful sense, maintaining distinct treatment by
the Supreme Court. In the early years of post-Brown school desegre-
gation, the Court made firm, broad pronouncements about the kinds
of actions federal courts were required to take when school districts
failed on their own to cure the constitutional harms they had in-
flicted."” Never once in these cases did the Court mention a need to
balance those remedies with any equal protection “right” of white
children to be free from integrative student assignments.'” On the

107

See, e.g., Bakke, 438 U.S. at 265 (challenging an admissions policy with racial quotas); De-
Funis v. Odegaard, 420 U.S. 144 (1977) (challenging a race-conscious admissions policy in a law
school).

" See, e.g., Metro Broad., Inc. v. FCG, 497 U.S. 547 (1990) (challenging federal policies af-
fording preference to minority-owned businesses); City of Richmond v. J. A. Croson Co., 488
U.S. 469 (1989) (challenging a set-aside city contracting provision for minority-owned busi-
nesses); Fullilove, 448 U.S. at 448 (challenging the use of racial and ethnic criteria in the award
of federal grants).

1% 488 U.S. at 493.

""" See Adarand Constructors v. Pena, 515 U.S. 200, 227 (1995) (holding that the Constitution
protects persons, not particular racial groups; hence, remedial racial classifications are not
treated favorably).

""" See also Brewer v. W. Irondequoit Cent. Sch. Dist., 212 F.3d 738, 752 (2d Cir. 2000) (apply-
ing the two-prong test to a school program that denied transfer of a student from one school to
another based on race); McFarland v. Jefferson County Pub. Sch., 330 F. Supp. 2d 834 (W.D.
Ky. 2004) (applying the two-prong test to a race-conscious school assignment plan); Comfort v.
Lynn Sch. Comm. (Comfort IIy, 283 F. Supp. 2d 328 (D. Mass. 2003) (applying the two-prong test
to a school desegregation plan).

""* See Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 16 (1971) (stating that fed-
eral courts are authorized to order broad-reaching remedies where school officials have refused
to do 5o on their own); Green v. County Sch. Bd., 391 U.S. 430, 435 (1968) (identifying various
aspects of the public school system from which vestiges of prior segregation must be elimi-
nated).

"* Even though the Supreme Court’s rulings in the school desegregation context were made
primarily in response to a finding of a constitutional liability, the way in which the Court spoke
of remedies to that violation is nonetheless instructive.
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contrary, since Brown, the Supreme Court’s language has indicated
an acknowledgment that steps taken to achieve racial integration are
beneficial to all students, regardless of their race."* Furthermore, the
Court has never recognized an “injury” to students who may oppose
their integrative school assignments, and thus has never definitely
applied strict scrutiny in the context of school desegregation or vol-
untary school integration.

Even in the mid- to late 1970s, as the Court began to question the
scope of some of the desegregation remedies ordered by lower
courts,'” its concerns were expressed almost exclusively in terms of
constraints on federal judicial authority, not in terms of any fear of
trampling on the supposed rights of students who wish to be assigned
to a specific school of their choice or to schools closer to their
homes."® And, significantly, the Court’s affirmative action rationale
did not appear anywhere of note in its trilogy of school desegregation
cases of the 1990s. Douwell, Freeman, and Jenkins made much of the
deference that courts should afford to school districts in evaluating
their request for unitary status,” but said nothing of constitutional
burdens that continued court supervision or enforcement of deseg-
regation might impose upon “innocent” third parties despite the fact
that, during these same years, the Court was hearing the kinds of
cases out of which strict scrutiny review emerged.

The Supreme Court’s affirmative action cases and school desegre-
gation cases not only have separate origins and express different con-
stitutional concerns, but they also appear to have avoided jurispru-
dential collision.  Despite their simultaneous emergence and
development, strict scrutiny has never been apglied in the context of
school desegregation by the Supreme Court.'” Quite the contrary,

" See, e.g., Estes v. Metro. Branches of Dallas NAACP, 444 U.S. 437, 451 (1980) (stating that
all students benefit from attending racially diverse schools); Columbus Bd. of Educ. v. Penick,
443 U.S. 449, 485 n.5 (1979) (Powell, J., dissenting) (arguing that diverse schools teach students
to live harmoniously with people of other races).

" See Pasadena City Bd. of Educ. v. Spangler, 427 U.S. 424, 439 (1976) (stating that federally
granted injunctions must first be obeyed before one can challenge the federal court’s author-
ity); Milliken v. Bradley, 418 U.S. 717, 744 (1974) (stating that federal courts can only remedy
school plans when there is a constitutional violation).

"' Cf. Bustop, Inc. v. Bd. of Educ., 439 U.S. 1380, 1383 (1978) (Rehnquist, J.) (“While I have
the gravest doubts that the Supreme Court of California was required by the United States Con-
stitution to take the action that it has taken in this case, I have very little doubt that it was permit-
ted by that Constitution to take such action.”)

W See, e.g., cases discussed supra note 84.

Several other commentators have made this observation as well. See Kevin Brown, The
Constitutionality of Racial Classifications in Public School Admissions, 29 HOFSTRA L. REV. 1, 7 (2000)
(“The Supreme Court has not directly confronted the questions of whether and to what extent
public schools can take account of race and ethnicity to foster an integrated student body in a
context lacking an allegation of de jure segregation.”); Wendy Parker, What School Desegregation
Teaches Affirmative Action 48 (Wake Forest U. Pub. Law Research Paper Series, Research Paper

118
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the Court, when presented with a chance to do so in Washington v. Se-
attle School District, No. 1,' elected to pass on the opportunity to
equate non-remedial, race-conscious student assignment policies to
typical race-preferential affirmative action. Indeed, it even went so
far as to strike down efforts at the state level to ban their adoption."
At issue in Washington was whether the voters of Washington
could, by popular initiative, ban all school districts in the state from
using busing as one method to alleviate de facto racial segregation in
their schools.” In November 1978, Washington voters enacted Ini-
tiative 350, a measure that essentially permitted the use of transporta-
tion in student assignment for every conceivable educational purpose
except for racial 1ntegratlon " Applying the principle it first estab-
lished in Hunter v. Erickson,”™ the Court concluded that the initiative
violated the Fourteenth Amendment because
the community’s political mechanisms are modified to place effective de-
cisionmaking authority over a racial issue at a different level of govern-
ment. In a very obvious sense, the initiative thus “disadvantages those
who would benefit from laws barring” de facto segregation “as against
those who ... would otherwise regulate” student assignment decisions;
“the reality is that the law’s impact falls on the minority.”

Although not directly confronted with the questlon of the consti-

tutionality of voluntary race-conscious student assignment,” the Su-
preme Court nonetheless proceeded to opine about the values of in-

No. 03-13, 2003), available at http://ssrn.com/abstract=439141 (“Remarkably, school desegre-
gation opinions rarely mention whether a compelling governmental interest exists and whether
the remedy is narrowly tailored to that interest. Instead, the courts recognize the importance of
local control and have been incredibly deferential to the defendants’ requests.”).

""" 458 U.S. 457 (1982) (striking down a state-wide initiative prohibiting busing for desegre-
gation on equal protection grounds).

" Id. at 470-73.

! The Court framed the question as follows: “[W]hether an elected local school board may
use the Fourteenth Amendment to defend its program of busing for integration from attack by
the State.” Id. at 459.

' The initiative required all students to be assigned to the school geographically closest to
them, but then proceeded to set out numerous broad exceptions to the general rule for virtu-
ally every educational purpose except school integration. /Id. at 462-63 (citing WASH. REV.
CODE § 28A.26.010 (1981) and describing its applicability). The initiative allowed an exception
for desegregation plans that were part of a court-ordered remedy. It was therefore understood
to apply only to voluntarily enacted school integration plans, but that fact did not save it from
its fate. Id. Interestingly, Initiative 350 banned voluntarily-enacted mandatory student assign-
ment, which is often perceived as being more intrusive than are voluntarily-enacted, voluntary
forms of student assignment. Apparendy, even the initiative at issue in Washington would have
permitted voluntarily enacted voluntary student assignment—that is, the sort of assignment sys-
tem most school districts that practice voluntary school integration employ today. 7d. at 469
n.13 & 473 n.16.

' 393 U.S. 385 (1969) (allowing local authorities to prevent racial discriminations in hous-
ing without a majority of votes from local voters).

'™ Washington, 458 U.S. at 474-75 (quoting Hunter, 393 U.S. at 391 (footnote omitted)).

' Id. at 472 n.15,
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tegration and the important role that local communities can play in
fostering interracial interaction among their students—regardless of
any constitutional obligation to do so:
Education has come to be “a principal instrument in awakening the child
to cultural values, in preparing him for later professional training, and in
helping him to adjust normally to his environment.” When that envi-
ronment is largely shaped by members of different racial and cultural
groups, minority children can achieve their full measure of success only if
they learn to function in—and are fully accepted by—the larger commu-
nity. Attending an ethnically diverse school may help accomplish this
goal by preparing minority children “for citizenship in our pluralistic so-
ciety,” while, we may hope, teaching members of the racial majority “to
live in harmony and mutual respect” with children of minority heri-
tage .. ..
It is undeniable that busing for integration—particularly when ordered
by a federal court—now engenders considerably more controversy than
does the sort of fair housing ordinance debated in Hunter [v. Erickson,
393 U.S. 385 (1969)]. ... But in the absence of a constitutional violation, the
desirability and eff cacy of school desegregation are matters to be resolved through
the political process.

The Court also c1ted with approval the decision of a three-judge
panel in Lee v. Nyquist,”™ a case 1nvolv1ng a threejudge district court
decision, which it affirmed without opinion.™ In Lee, as in Washing-
ton, the court dealt with a state measure that barred local school offi-
cials from assigning students to attend a school for the purpose of ra-
cial integration.”™ In the process of invalidating that state law under
the Hunter doctrine, the court recognized that

[a]lthough there may be no constitutional duty to undo de facto segrega-

tion, . . . it is by now well documented and widely recogmzed by educa-

tional authormes that the elimination of racial isolation in the schools
promotes the attainment of equal educauonal opportunity and is benefi-
cial to all students, both black and white."” ’

The Washington and Lee decisions are the closest the Supreme
Court has come to confronting the constitutionality of voluntary
school integration, and further demonstrate that the Court neither
viewed nor analyzed the development of its affirmative action juris-
prudence in conjunction with its school desegregation jurisprudence.
Significantly, Washington was decided four years after a splintered
Court confronted the affirmative action policy in Bakke, and yet the

" Id. at 472-74 (internal citations omitted) (emphasis added).

318 F. Supp. 710 (W.D.N.Y. 1970), summarily aff'd, 402 U.S. 935 (1971).

** See Washington, 458 U.S. at 469~70 (citing Lee, 318 F. Supp. at 710).

"™ Lee, 318 F. Supp. at 712; see also Washington, 458 U.S. at 469 (calling the facts of Lee “strik-
ingly similar to the one[s] now before us”).

™ Lee, 318 F. Supp. at 713.
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majority opinion in Washington hardly makes mention of Bakke at
all.™ Instead, both Washington and Lee contain repeated references
to the Court’s mandate and vision in Brown and the important role
that local school officials and the political process can play in balanc-
ing “the desirability and efficacy of school desegregation.”™

III. THE APPLICATION OF TRADITIONAL STRICT SCRUTINY TO
INTEGRATION PROGRAMS MAKES LITTLE ANALYTICAL SENSE

A. Different Context and Framework

The central problem with applying strict scrutiny to K-12 student
assignment programs is similar to the problems Justice Marshall
raised with the early developments of the strict scrutiny standard.
During the Court’s struggles to determine the appropriate standard
of review for affirmative action programs and education, Justice Mar-
shall repeatedly voiced his concerns about a rigid approach to equal
protection analysis."” According to Justice Marshall,

A principled reading of what this Court has done reveals that it has
applied a spectrum of standards in reviewing discrimination allegedly vio-
lative of the Equal Protection Clause. This spectrum clearly compre-
hends variations in the degree of care with which the Gourt will scruti-
nize particular classifications, depending, I believe, on the constitutional
and societal importance of the interest adversely affected and the recog-
nized invidiousness of the basis upon which the particular classification is
drawn. ... [T]hat is, an approach in which “concentration [is] placed
upon the character of the classification in question, the relative impor-
tance to individuals in the class discriminated against of the governmen-

"' The majority opinion in Washington references Bakke only when stating that the Court will

not pass on the issue of the propriety of the use of race in student assignments because the
practice was not challenged in the instant litigation. 458 U.S. at 472 n.15.

"% Id. at 474; see Lee, 318 F. Supp. at 717 (observing that elected boards have the power to
take measures to achieve racial equality).

' See Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 301 (1986) (Marshall, J., dissenting)
(explaining the Court’s rampant inconsistency in affirmative action jurisprudence); Fullilove v.
Klutznick, 448 U.S. 448, 518 (1980) (Marshall, J., concurring) (differentiating between perni-
cious and beneficial discrimination for purposes of the standard of review); Regents of the
Univ. of Cal. v. Bakke, 438 U.S. 265, 359 (1978) (Marshall, J.) (arguing for a lesser standard of
review for racial classifications incumbent to affirmative action programs); San Antonio Indep.
Sch. Dist. v. Rodriguez, 411 U.S. 1, 89 (1973) (Marshall, J., dissenting) (arguing for strict scru-
tiny of an allegedly racially discriminatory Texas system for using property tax to supplement
educational funding); Richardson v. Belcher, 404 U.S. 78 (1971) (Marshall, J., dissenting) (reaf-
firming his dissatisfaction with application of the rational basis test based on the character
rather than the effects of legislation); Dandridge v. Williams, 397 U.S. 471 (1970) (Marshall, J.,
dissenting) (arguing against hypothesizing state goals under the rational basis test instead of
looking to the actual goal).
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tal benefits that they do no&receive, and the asserted state interests in
support of the classification.

The most important fact is that all integrative student assignments
are achieved through voluntary choices by children seeking to attend
a school other than their neighborhood school, with all children re-
taining the right to attend their neighborhood school.”™ In the final
analysis, every student, regardless of race, is assigned a school within
the district, all of which are “equal” in that they provide the same re-
sources, are held to the same standards, teach the same curriculum
and employ the same policies. This approach to achieving integra-
tion is itself minimally intrusive. It is in error to believe that in the
absence of the use of race, there would be unmitigated school choice.

Another problem with the application of the Grutter analysis to
elementary and secondary school assignment plans is that the courts
view K through 12 educational decisions through the lens of affirma-
tive action rather than public school integration. Thinking of en-
rollment in public schools in terms of “denial” instead of “assign-
ment” invites an unnatural analogy to the selective admissions
policies of colleges and universities. In its affirmative action deci-
sions, the Supreme Court faced applicants, candidates or contractors
who competed for positions, promotions or public contracts that
were typically finite in number or unique in kind, involving consid-
erations of merit or cost.” At issue in these cases, according to the
Court, are what are often called “zero-sum games,” with so-called
“winners” and “losers.”™ Courts have stated that the resulting “in-
jury” is the denial, based in some part on race, of a legally cognizable
benefit in the form of some limited good to which the complaining
party may have otherwise been entitled.”™

This basis does not extend to the context of public school student
assignment. There, the analysis must begin with the premise that

™ Rodriguez, 411 U.S. at 98-99 (Marshall, J., dissenting).

' See Comfort v. Lynn Sch. Comm. (Comfort IT), 283 F. Supp. 2d 328, 334-35, 348 (D. Mass.
2003) (upholding a plan allowing parents and children to voluntarily balance race in schools);
Mead, supra note 21, at 125-26 (arguing that parents and children should be able to voluntarily
select a school in order to achieve racial balance).

% See, e.g., Adarand Constructors v. Pena, 515 U.S. 200, 205-10 (1995) (challenging race-
based presumptions used in contractor compensation clauses); City of Richmond v. J. A. Croson
Co., 488 U.S. 469, 477-78, 493-94 (1989) (striking down a plan giving contractors an incentive
to use minority businesses); United States v. Paradise, 480 U.S. 149 (1987) (using race as a fac-
tor in determining police department promotions); Wygant, 476 U.S. at 269-70 (granting racial
preferences to minority employees when determining layoffs).

" Grutter v. Bollinger, 539 U.S. 306, 369 (2003).

3 See Hampton v. Jefferson County Bd. of Educ., 102 F. Supp. 2d 358, 380 (W.D. Ky. 2000)
(“The workplace, marketplace, and higher education cases are poor models for most elemen-
tary and secondary public school education precisely because they always involve vertical
choices—one person is hired, promoted, receives a valuable contract, or gains admission.”).
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students have no right to attend a particular public school and that
every child will have the opportunity to go to school.”™ Until fairly
recently, the American system of public education afforded students
no opportunity to choose where to go to school; they simgly attended
the facility to which school authorities assigned them.”™ The only
clearly established constitutional requirement in such assignment de-
cisions is that students not be segregated by race.””' Otherwise, all
students who reside within a district can be and are assigned to one of
the schools within the system; in a public school system, no student is
“denied” an assignment. In the limited instances where school dis-
tricts elect to afford some degree of choice in assignment, typically
there are no determinations of merit or qualifications to attend a par-
ticular school, even though some schools may turn out to be more
popular among students than others."”

This distinction is also of importance in a system where assign-
ment decisions balance numerous objectives, but do not take into ac-
count test scores, grades, essays or any other matters relating to a stu-
dent’s merit or entitlement to attend a particular school.'™ Unlike
higher education or even selective secondary schools, school boards
with race-conscious student assignment plans do not get involved in
weighing comparative criteria in a competitive manner. Rather than
excluding applicants, the goal of integrative programs is to create a
more equitable school community for the education of all of its stu-
dents." This does not require a focus on the strengths and weak-
nesses of individual students. For example, while the integration

' See Johnson v. Bd. of Educ., 604 F.2d 504, 515 (7th Cir. 1979), vacated and remanded on
other grounds, 449 U.S. 915, 457 U.S. 52 (1982) (“Federal and state courts have uniformly re-
jected the contention of a constitutional right to attend a particular school.”) (citations omit-
ted).

" See, e.g., Bazemore v. Friday, 478 U.S. 385, 408 (1986) (White, |., concurring) (“[S]chool
boards customarily . . . designate the school that particular students may attend . . . .”); Johnson,
604 F.2d at 515 (ruling that students do not have a constitutional right to attend a particular
school); Comfort v. Lynn Sch. Comm. (Comfort 1), 263 F. Supp. 2d 209, 257-58 (D. Mass. 2003)
(“Nothing compels a school district to allow parents to choose their child’s school. There is no
entitlement to attendance at a given school . .. .”).

"' See Brown v. Bd. of Educ., 347 U.S. 483, 493 (1954) (establishing that racial segregation is
a violation of the Constitution).

" See Comfort I, 263 F. Supp. 2d at 228 (requiring no qualifications to attend any schools
within the district). But see Grutter, 539 U.S. at 315 (requiring, as a prerequisite to admission in
a selective law school, grades, standardized tests, essays and other factors); Wessman v. Gittens,
160 F.3d 790, 791 (1st Cir. 1998) (requiring an examination score for admission to a selective
high school).

" See Hampton, 102 F. Supp. 2d at 379 (stating that only race matters in the assignment
process examined).

" See, e.g., Brewer v. W, Irondequoit Cent. Sch. Dist., 212 F.3d 738, 742 (2d Cir. 2000) (iden-
tifying one of the integration program’s goals as “encouraging intercultural learning”); Comfort
v. Lynn Sch. Comm. (Comfort II), 283 F. Supp. 2d 328, 333-35 (D. Mass. 2003) (stating that the
plan furthered the goal of preparing students for a multiracial nation).
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plan in Comfort seeks to foster interracial tolerance and understand-
ing by permitting and encouraging students to make voluntary inte-
grative transfers among its schools, the ability to take advantage of
such transfers does not hinge upon any determination of qualifica-
tion or merit."” Further, all students, regardless of race, may seek in-
tegrative transfers under the plan. Thus, absent in this context are
the kinds of concerns raised in affirmative action cases about the
permissibility of preferences or favoritism in a competitive process.
Conflating the unique goals and interests of a public school sys-
tem and higher education also impacts the application of the narrow
tailoring component of the strict scrutiny analysis. The Bakke and
Grutter approaches to narrow tailoring do not translate mechanically
to the pre-collegiate levels of public education. The Bakketype diver-
sity, also at issue in Grutter, is an expressive “diversity of viewpoints”
predicated on the notion that people of dlfferent backgrounds will
make umque contributions to academic discourse.” This type of di-
versity “encompasses a far broader array of qualifications . . . of which
racial and ethnic origin is but a single though important element.”""
However desegregation in the K-12 context is not based on “genu-
ine” or view point diversity discussed in Grutter, but a commitment to
racial and ethnic diversity. ™ The diversity interest pushed by school
boards seeking racial integration does not rely on any assumptions
about any group’s or individual’s unique contribution, but reflects a
concern that elementary and secondary school children get used to
being in a classroom with people of different races and ethnicities."
Reading the United States Constitution to require consideration
of race only as a “plus” factor, for example, in addition to other
things such as sex, socio-economic background, family background,
or life experiences would only be a more convoluted way to achieve
racial integration and would impose fundamentally different educa-

" Compare Grutter, 539 U.S. at 315, and Wessman, 160 F.3d at 791, with Comfort v. Lynn Sch.
Comm. (Comfort II), 283 F. Supp. 2d at 377 (the former cases involve merit-based admission
policies, contrary to that in Comfort II).

" Grutter, 539 U.S. at 306; see also Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 321
(1978) (stressing how essential diversity is to higher education).

"' Wessman, 160 F.3d at 798.

'® See Comfort v. Lynn Sch. Comm. ( Comfort ITl), 418 F.3d 1, 15 (1st Cir. 2005) (holding that
racial diversity can be a valid objective, and the school need not prove viewpoint diversity);
Brewer v. W. Irondequoit Cent. Sch. Dist., 32 F. Supp. 2d 619, 627-28 (W.D.N.Y. 1999) (school
program prohibiting non-minority students from transferring out of city schools to suburban
schools, when the same opportunity is available to minorities).

" See Brewer, 212 F.3d at 742 (observing that the school program’s main goal is to reduce
minority isolation); Comfort II, 283 F. Supp. 2d at 333-35 (arguing that allowing students to
learn in a racially diverse environment promotes racial harmony in the society); Comfort v.
Lynn Sch. Comm., 100 F. Supp. 2d 57, 65 n.12 (D. Mass. 2000) (expressing a concern with the
racial diversity of the school, not viewpoint diversity).
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tional goals on the school systems, turning student assignment poli-
cies into a mini-college admissions process. Courts should not force
this outcome on schools because schools want to educate students in
a racially integrated setting. In this context, where racial integration
rather than “genuine diversity” is the goal, common sense says that
the narrowest way to achieve that goal is to use race itself. Moreover,
whatever the benefits that might be derived by adding these charac-
teristics to the considerations for student assignment, doing so would
not promote racial integration. For instance, making allowances for
white children from economically disadvantaged backgrounds may
only worsen the segregation. If the goal identified is one of racially
integrated schools, the addition of more white children in an already
predominantly white school (or more minority children in an already
predominantly minority school) would merely increase the levels of
isolation regardless of the unique talents or socioeconomic status of
the newly admitted students. The distinct benefits of racial integra-
tion are gained through racial interaction.” If one of the goals is to
block the formation of stereotypes and racist attitudes, the most ef-
fective route is to promote multiracial interaction with exclusively
race-based assignment processes.” Theoretical discussions about ra-
cial tolerance are insufficient to effect change without meaningful
contact with students of different races.

B. Strict Scrutiny Is Not Automatically Applied in All Other Contexts Where
Race Is Considered

Despite its seemingly definitive language in Adarand, the Supreme
Court has not automatically applied strict scrutiny to all governmen-
tal uses of race, influenced, in part, by the tradition of deference af-
forded to the governmental entity or the nature of the legislation."
The application of strict scrutiny in the context of voluntary integra-

' See McFarland v. Jefferson County Pub. Sch., 330 F. Supp. 2d 834, 852-54 (W.D. Ky. 2004)
(observing that racial integration leads to an “appreciation of our diverse heritage”).

"' See Parents Involved in Cmty. Sch. v. Seattle Sch. Dist., No. 1 (Parents Involved II), 426 F.3d

1162, 1191 (9th Cir. 2005) (“When racial diversity is a principal element of the school district’s
compelling interest, then a narrowly tailored plan may explicitly take race into account.”)
(footnote omitted); Comfort III, 418 F.3d at 18 (stating that when racial diversity is the compel-
ling interest and goal, “[t]he only relevant criterion, then, is a student’s race . . . .”); Brewer, 212
F.3d at 752 (“If reducing racial isolation is—standing alone—a constitutionally permissible
goal . . . then there is no more effective means of achieving that goal than to base decisions on
race.”); Hunter v. Regents of the Univ. of Cal., 190 F.3d 1061, 1067 (9th Cir. 1999) (upholding
the use of race in a laboratory school where the goal was obtaining a racially balanced research
sample).
? This is true in the context of schools, prisons, and electoral redistricting. In addition, be-
cause of the history of political relations between the federal government and Native Ameri-
cans, strict scrutiny has not been evoked for classifications based on Native American ancestry.
Ancheta, supra note 98, at 26.
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tion programs would involve the Court in the unnecessary and artifi-
cial task of judging the extent to which a school board’s considera-
tion of race, in isolation from the truly complex web of motivations
and considerations that drive public school student assignment deci-
sions, can be labeled “compelling.” There are many educationally-
related goals of which school boards may be conscious in the assign-
ment of their students. Considering race in combination with other
interrelated aspects of the assignment mechanism may serve many of
these interests. Indeed, strict scrutiny involves the search for an over-
arching constitutionally compelling motive and an analysis of com-
peting models with the goal of identifying an alternative procedure in
which race is absent or less weighted, even though that alternative
significantly impedes the realization of the many other goals of stu-
dent assignment.

For this reason, the fact that a student choice plan takes race into
account should no more trigger classic strict scrutiny than the mere
consideration of race in electoral districting should trigger strict scru-
tiny.153 In the realm of electoral redistricting, the Court has held that
the consideration of race in legislative redistricting does not auto-
matically trigger strict scrutiny as “the theory of strict scrutiny [has]
yielded to the need for an electoral system that is equally open to
members of minority groups.””™ In Miller, the Court held that legisla-
tures must be given the leeway to consider race because racial con-
siderations are necessary to comply with the Voting Rights Act and
with constitutional mandates.” Moreover, legislative redistricting is
within the authority of legislatures and, therefore, “the legislatures
must have discretion to exercise the political judgment necessary to
balance competing interests and courts must exercise extraordinary

153

See, e.g., Bush v. Vera, 517 U.S. 952, 962 (1996) (explaining that strict scrutiny should not
be applied unless “traditional districting criteria [is] subordinated to race”); Shaw v. Hunt, 517
U.S. 899, 907 (1996) (same); Miller v. Johnson, 515 U.S. 900, 916 (1995) (same); Shaw v. Reno,
509 U.S. 630, 646 (1993) (same).

™ Pamela S. Karlan, Easing the Spring: Strict Scrutiny and Affirmative Action After the Redistricting
Cases, 43 WM. & MARY L. REV. 1569, 1603 (2002); see also Miller, 515 U.S. at 916 (indicating that
legislative enactments will be afforded a presumption of good faith unless a plaintiff proves that
the legislature subordinated traditional race-neutral districting principles to racial considera-
tions). Analyses in electoral redistricting cases rest in part on the Voting Rights Act’s and the
Fifteenth Amendment’s requirement of the awareness and consideration of race in electoral
policies. While there are no parallel laws in the realm of public education, there are federal
statutory, state statutory and constitutional provisions to either maintain racially integrated
schools or to avoid programs that have a disparate impact on racial groups. Furthermore,
Brown requires a degree of racial awareness and action on the part of school boards. At issue in
Brown was the goal of eliminating separate schools identifiable by race. Elementary and secon-
dary school integration programs are an evolution and steps towards realization of the Brown
principles.

¥ See also Bush, 517 U.S. at 992 (O’Connor, J., concurring) (emphasizing that leeway should
be granted to states so they are not trapped between “competing hazards of liability”).



Feb. 2007] MOVING BEYOND STRICT SCRUTINY 657

caution in adjudlcatlng claims that a State has drawn district lines on
the basis of race.”” Therefore, courts assessing a redistricting plan
“must be sensitive to the complex interplay of forces that enter a leg-
islature’s redistricting calculus.” " Accordingly, strict scrutiny is not
applied unless race is the predominant factor in creating a legislative
district; not just a factor in the decision.” And, not only must race
predominate, but the plaintiff must also prove that “the legislature
subordinated traditional race-neutral districting prmc1ples to racial
considerations.”™ Finally, the Court acknowledged that in seeking to
challenge electoral districts on the basis of race, the burden of proof
on plaintiffs is a “demanding one.”” And, until the plaintiff meets
this burden, the good faith of the legislature must be presumed."”

While the Supreme Court has not yet articulated another context
in which strict scrutiny will only be triggered if the use of race is
found to predominate the decision-making process,” there are paral-
lels between legislative redistricting and K-12 education that support
the conclusion that the adoption of race-conscious student assign-
ment programs to ellmlnate segregation should not automatically
trigger strict scrutiny.”

School boards, like legislatures, must also comply with federal and
state constitutional and statutory requirements, many of which re-
quire school boards to maintain racially integrated schools or to
avoid programs that have a disparate impact on racial groups.”” In
order to avoid violating these statutory and constitutional provisions,
some level of race-consciousness when addressing student assign-
ments is necessary.

15 Easley v. Cromartie, 532 U.S. 234, 242 (2001) (quoting Miller, 515 U.S. at 915-16) (inter-
nal citations omitted).

" Miller, 515 U.S. at 915-16.

" Easley, 532 U.S. at 241 (reiterating the “predominant” factor requirement of Miller).

* Miller, 515 U.S. at 916.
* Easley, 532 U.S. at 241 (citing Miller, 515 U.S. at 928 (O’Connor, J., concumng))

"% See Miller, 515 U.S. at 916 (describing the burden placed on plaintiffs in districting cases).

' Ancheta, supra note 98, at 40. But see NAACP v. San Francisco Unified Sch. Dist., 59 F.
Supp. 2d 1021, 1025 (N.D. Cal. 1983) (describing a stipulated settlement allowing use of race or
ethnicity in student assignments provided that race or ethnicity “may not be the primary or pre-
dominant consideration in determining” student admission criteria).

' See generally Karlan, supra note 154, at 1578 (recognizing how inevitable racial awareness is
to redistricting and admissions decisions).

" See, e.g., Racial Imbalance Act, MASS. ANN. LAWS ch. 71, § 37D (LexisNexis 2000) (direct-
ing the Board of Education to remedy de facto segregation in the public schools throughout
Massachusetts); Brown v. Bd. of Educ., 347 U.S. 483 (1954) (finding that racial segregation in
public schools violates the Equal Protection Clause); 34 C.F.R. § 100.3(b)(2) (2001) (forbid-
ding recipients of federal funds from utilizing “criteria or methods of administration which
have the effect of subjecting individuals to discrimination because of their race, color or na-
tional origin”).
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In redistricting, plaintiffs must establish that race predominated
‘over race-neutral districting principles such as “compactness, contigu-
ity and respect for political subdivisions or communities” in order for
strict scrutiny to apply.'” Like redistricting, factors other than race
are considered when implementing student assignment plans. In-
deed, other considerations, such as respecting the ability of children
to attend their neighborhood school and keeping siblings together,
are routinely given more weight than race in determining student as-
signment.”” Requiring the identification of a discrete state interest in
order to then scrutinize the policy for narrow tailoring fails to ac-
count for the realities of operating a K-12 educational system.
School boards do not deliberate on each of these considerations in a
vacuum or without practical limitations.”” Rather, they must also bal-
ance these goals with real world constraints such as budgetary alloca-
tions, finding ways to raise and distribute funds in a manner that re-
flects school equality and provides equity, and managing school
transfers to avoid the neglect of any schools in the district. With the
application of strict scrutiny, courts have evaluated the myriad of
complex pragmatic and educationally-related considerations the
school boards must weigh in developing their student assignment
policies and program and resource allocation initiatives for the pur-
pose of isolating a single motivating factor that can be labeled “com-
pelling” in isolation from other considerations school boards con-
sider in crafting their student assignment programs. This approach
does not allow one to evaluate the plan as a whole, but forces focus
on the one aspect that uses race, ignoring that there is an essential
relationship between the race-conscious aspects of the plan and the
curricular and structural changes in achieving their goals. Without
the racial piece, the rest of the student assignment plan would fail to
accomplish the intended goal.

The concurring and dissenting opinions by five Justices in a re-
cent Supreme Court decision further softens the Court’s pro-
nouncement in Adarand that all racial classifications must automati-
cally be subjected to strict scrutiny. In Johnson v. California,'” an

" Miller, 515 U.S. at 916.

" See, e.g., Comfort v. Lynn Sch. Comm. (Comfort III), 418 F.3d 1, 7 (1st Cir. 2005) (describ-
ing an assignment plan which emphasizes the ability of children to attend their neighborhood
school over racial considerations); Parents Involved in Cmty. Sch. v. Seattle Sch. Dist., No. 1
(Parents Involved I), 377 F.3d 949, 969 (9th Cir. 2004) (acknowledging that keeping siblings to-
gether plays larger role than race in student assignment plan).

""" See Comfort I, 418 F.3d at 8-9 (describing goals of the assignment program beyond racial
redistribution); Parents Involved in Cmty. Sch. v. Seattle Sch. Dist., No. 1 (Parents Involved II),
426 F.3d 1162, 1168 (9th Cir. 2005) (recognizing that districts must balance desire to maintain
local control over desegregation plan, the needs of the students, and the needs of the school
district).

"™ 543 U.S. 499 (2005).
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African-American prisoner challenged the California Department of
Corrections’ policy of separating prisoners in double cells by race for
up to sixty days each time a prisoner enters a new correctional facility
in order to avoid gang and racial violence.” In determining that
strict scrutiny should apply to assess the constitutionality of the policy,
the majority stated that a court must “apply strict scrutiny to all racial
classifications to ‘smoke out’ illegitimate uses of race by assuring that
government is pursinog a goal important enough to warrant use of a
highly suspect tool.”"™ Despite this language in the majority opinion,
several Justices wrote separate opinions to support the general propo-
sition that the use of race does not automatically trigger the applica-
tion of strict scrutiny, particularly where the use of race is remedial or
where the governmental entity has historically been afforded substan-
tial deference.

First, three Justices, Justice Ginsberg, Justice Breyer and Justice
Souter, joined the majority opinion in stating that the classification at
issue was “stereotypical” and warranted the application of strict scru-
tiny,” but filed a concurring opinion to state that “the same standard
of review ought not to control judicial inspection of every official ra-
cial classification.”'™ While the Justices agreed that “state-imposed ra-
cial segregation is highly suspect and cannot be justified on the
ground that ‘all persons suffer the [separation] in equal degree,””
they also clearly expressed the belief that “actions designed to burden
groups long denied full citizenship stature are not sensibly ranked
with measures taken to hasten the day when entrenched discrimina-
tion and its aftereffects have been extirpated.”'™

In dissent, Justice Thomas, joined by Justice Scalia, argued that
temporary segregation in prisons should not be subject to strict scru-
tiny, essentially for three interrelated reasons. First, Justice Thomas
argued that strict scrutiny should not be applied because the Court
has recognized that “constitutional demands are diminished in the
unique context of prisons.”'” Thomas asserted that the case pre-
sented the Court with the challenge of applying two conflicting lines

' Id. at 502.

™ Id. at 506 (quoting City of Richmond v. J. A. Croson Co., 488 U.S. 469, 493 (1989) (plural-
ity decision)).

™ Id.at516.

172 Id.

'™ Id. (quoting Powers v. Ohio, 499 U.S. 400, 410 (1991)).

™ Id. (quoting Gratz v. Bollinger, 539 U.S. 244, 301 (2003)); see also Grutter v. Bollinger, 539
U.S. 306, 344-46 (2003) (Ginsburg, J., concurring) (describing the ongoing problem of race
bias while concurring with the majority’s opinion upholding a race-conscious law school admis-
sions program); Adarand Constructors v. Pena, 515 U.S. 200, 271-76 (1995) (Ginsburg, J., dis-
senting) (promoting deference to congressional attempts to confront the historically-based
problems of race).

'™ Johnson, 543 U.S. at 541,
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of precedent. The first line of precedent stems from Adarand’s pro-
nouncement that all racial classifications must be subjected to strict
scrutiny.* The second is the Court’s clear statements that a “re-
laxed” standard of review “applies to all circumstances in which the
needs of prison administration implicate constitutional rights.”"”’
Second, Thomas advised that the courts should defer to the ex-
perts on the “proper” administration of prisons.” Thomas cited to
several instances in which the Court acknowledged that “experienced
prison administrators, and not judges, are in the best position to su-
pervise the daily operations of prisons across this country.”” This
philosophy has led the Court to use the relaxed standard of review
regardless of the standard that would apply outside of the prison con-

180 . .
text.  According to Thomas, such deference is necessary because:

Subjecting the day-to-day judgments of prison officials to an inflexible

strict scrutiny analysis would seriously hamper their ability to anticipate

security problems and to adopt innovative solutions to the intractable
problems of prison administration. The rule would also distort the deci-
sionmaking process, for every administrative judgment would be subject

to the possibility that some court somewhere would conclude that it had

a less restrictive way of solving the problem at hand. Courts inevitably

would become the primary arbiters of what constitutes the best solution

to every administrative problem, thereby unnecessarily perpf:tuating1 the

involvement of the federal courts in affairs of prison administration.

Finally, Thomas argues that because the broad-sweeping language
in Adarand and other affirmative action cases only “addressed the
contention that classifications favoring rather than disfavoring blacks
are not exempt,” California’s “neutral” practice of cell assignment
where “no cells are designated for, nor any special privileges afforded
to, any racial group”"™ should not be subjected to the same level of
scrutiny as uses of race that are not neutral. Thomas believes this
contention is further supported because race is only one factor
among many considered in housing decisions in California prisons."™
Prison officials also take into account gang affiliation, geographic

" Id. at 524.

" Id. (quoting Washington v. Harper, 494 U.S. 210, 224 (1990)) (emphasis added by Justice
Thomas in dissenting opinion).

"™ Id. at 541.

™ Id. at 529 (citing Jones v. N.C. Prisoners’ Labor Union, Inc., 433 U.S. 119, 125 (1977) and
Procunier v. Martinez, 416 U.S. 396, 405 (1974)).

" Id. at 530-31 (describing prior cases where prisoners’ constitutional claims are not af-
forded the same standard of review as would apply outside of prison).

"' Id. at 531 (quoting Turner v. Safley, 482 U.S. 78, 89 (1987) (internal quotation marks and
alterations omitted)).

" Id. at 535.

' Id. at 535~36.
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origin, national origin, physmal size, age, criminal history, mental
health, and medical needs.’

Surprisingly, Justice Thomas’s dissenting opinion stands as a blue-
print of why the automatic application of strict scrutiny to K-12 inte-
gration programs makes little analytical sense. First, as in the context
of prisons, there is a long history of school cases where the courts
have held that students have different constitutional rlghts in the
unique context of elementary and secondary education.” While
there are no constitutional rights 1mp11cated when a school district
considers race as one factor among many in assigning students to
generally interchangeable schools,™ that line of cases is still enlight-
ening as to the Court’s historical treatment of the interests of public
school students. Second, there is a long line of precedent acknowl-
edging that school administrators know better than courts what kind
of learning environment is best for children and as a result, are af-
forded considerable deference by the courts.” Finally, unlike other
cases in which strict scrutiny is applied, there is no legally cognizable
privilege, benefit, or burden on a student being required to attend
his or her zoned neighborhood school. Thomas apparently agrees
that the absence of a “special privilege” should play a role in the con-
stitutional analysis as to what standard courts apply. Coupled with the
long-acknowledged benefits of being educated in an integrated envi-
ronment and the undeniable harms of being educated in a segre-
gated environment, the Court should find the case even more com-
pelling when the policy that is challenged is one of integration of
children rather than segregation of prisoners. Indeed, even the ma-
Jority opinion in Johnson stands for the proposition that racial segre-
gation is so abhorrent that great lengths must be taken to protect and
promote integration."

C. A Different Level of Constitutional Scrutiny Applies in Elementary and
Secondary Schools

The Supreme Court has carved out certain arenas in which consti-
tutional rights are balanced against the need for discretion of those

184 Id.

"% See infra notes 190-93 and accompanying text.
See supra note 141 and accompanying text.

See infra notes 197-202 and accompanying text.

See Johnson, 543 U.S. at 509 (“The United States contends that racial integration actually
‘leads to less violence in [prisons] and better prepares inmates for re-entry into society.”” (quot-
ing Brief for United States as Amicus Curiae Supporting Petitioner at 25, Johnson v. California,
543 U.S. 499 (2005) (No. 03-636))).

186

187

188
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charged with running the institution."” In his dissenting opinion in

Hazelwood School District v. Kuhlmeier," Justice Brennan stated that
[plublic education serves vital national interests in preparing the Na-
tion’s youth for life in our increasingly complex society and for the duties
of citizenship in our democratic Republic. The public school conveys to
our young the information and tools required not merely to survive in,
but to contribute to, civilized society. It also inculcates in tomorrow’s
leaders the “fundamental values necessary to the maintenance of a de-
mocratic political system. . . .”

The public educator’s task is weighty and delicate indeed. It de-
mands particularized and supremely subjective choices among diverse
curricula, moral values, and political stances to teach or inculcate in stu-
dents, and among various methodologies for doing so."”!

For these reasons, public elementary and secondary schools are
among those arenas. Indeed, the Supreme Court has acknowledged
that the educational environment presents “special characteristics”'*
and, although elementary and secondary school students are entitled
to protection of their constitutional rights, those ri§hts are not af-
forded the same level of protection as those of adults.™

' See, e.g., James E. Ryan, The Supreme Court and Public Schools, 86 VA. L. REV. 1335, 134659
(2000) (discussing five Court decisions addressing speech rights of elementary and secondary
school students).

' 484 U.S. 260 (1988).

" Id. at 278 (Brennan, ]., dissenting) (quoting Ambach v. Norwick, 441 U.S. 68, 77 (1979))
(citations omitted); see also Comfort v. Lynn Sch. Comm. (Comfort IT), 283 F. Supp. 2d 328, 374
(D. Mass. 2003) (“Over and over again, courts have given school boards discretion to weigh the
constitutional rights of students against the unique demands of a public education setting and
curricular needs.”); Brown, supra note 118, at 68-69 (“The Supreme Court’s education juris-
prudence makes it clear that the Court has interpreted constitutional rights in light of the spe-
cial environment of public education. This general view of education has shifted the emphasis
in educational disputes ‘from a rights-based to a values-based ideology.” Thus, the Court’s de-
termination of constitutional rights outside of the context of public education does not neces-
sarily dictate their scope within the special environment of public education.”) (footnote omit-
ted) (quoting Rosemary C. Salomone, Common Schools, Uncommon Values: Listening to the Voices of
Dissent, 14 YALE L. & POL’Y REV. 169, 186 (1996)); Ryan, supra note 189, at 1338 (“[T]he Court
has characterized the government as acting in a special capacity—that of educator—and has
accordingly given education officials greater leeway to bend constitutional rights in order to
achieve certain educational goals.”).

" Karyl Roberts Martin, Note, Demoted to High School: Are College Students’ Free Speech Rights the
Same as Those of High School Students?, 45 B.C. L. REv. 173, 196 (2003) (quoting Tinker v. Des
Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 506 (1969)).

' See id.; see also Bd. of Educ. v. Earls, 536 U.S. 822, 830 (2002) (“A student’s privacy interest
is limited in a public school environment where the State is responsible for maintaining disci-
pline, health, and safety.”); Vernonia Sch. Dist. 47] v. Acton, 515 U.S. 646, 664-65 (1995) (hold-
ing that random drug testing of student athletes in public schools does not violate the Fourth or
Fourteenth Amendment protections against unreasonable searches and seizures); New Jersey v.
T.L.O., 469 U.S. 325, 347 (1985) (upholding search of student’s purse under the Fourteenth
Amendment when there are reasonable grounds that the search will turn up evidence of infrac-
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In Hazelwood,™ the Court dealt with the censorship of a student-
published high school newspaper to remove articles dealing with is-
sues of teen pregnancy and divorce.” Quoting Tinker v. Des Moines
Independent Community School District,™ the Court reiterated that
“[s]tudents in the public schools do not ‘shed their constitutional
rights to freedom of speech or expression at the schoolhouse

gate.””"” However, the Court went on to state that

[e]lducators are entitled to exercise greater control . . . to assure that par-
ticipants learn whatever lessons the activity is designed to teach, that
readers or listeners are not exposed to material that may be inappropri-
ate for their level of maturity, and that the wews of the individual speaker
are not erroneously attributed to the school."

The Court reasoned that if schools were not allowed to exercise
greater control over the speech of their students, “the schools would
be unduly constrained from fulfilling their role as ‘a principal in-
strument in awakening the child to cultural values, in preparing him
for later professional trammg, and in helping him to adjust normally
to his environment.””™ It is only when the action taken has no valid
educational purpose that the First Amendment is so “‘directly and
sharply implicate{d]’ as to re%ulre judicial intervention to protect
students’ constitutional rights.’

The principles announced in Hazelwood have guided the Court in
its assessment of the level of Flrst Amendment protection to afford in
the educational environment.” Lower federal courts have followed
the Supreme Court’s lead and have recognized that educators’ deci-
sions irr;oglicating the First Amendment are entitled to substantial def-
erence.

tion); Ingraham v. Wright, 430 U.S. 651, 664 (1977) (“[T]he Eighth Amendment does not ap-
ply to the paddling of children as a means of maintaining discipline in public schools.”).
' Hazelwood, 484 U.S. at 260.
* Id. at 262-64.
" Tinker, 393 U.S. at 503.
" Hazelwood, 484 U.S. at 266 (quoting Tinker, 393 U.S. at 506).
* Id. at 271.
* Id. at 272 (quoting Brown v. Bd. of Educ., 347 U.S. 483, 493 (1954)).

* Id. at 273 (quoting Epperson v. Arkansas, 393 U.S. 97, 104 (1968)) (citation omitted).

™ See, e.g., Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 291 (2000) (citing Hazelwood in
determining whether educator’s actions offended free speech); Rosenberger v. Rector & Visi-
tors of the Univ. of Va., 515 U.S. 819, 834 (1995) (same).

™2 See, e.g., Nicholson v. Bd. of Ed. Torrance Unified Sch. Dist., 682 F.2d 858 (9th Cir. 1982)
(holding that there is no violation in declining to rehire a journalism teacher on the basis that
the teacher violated a school policy requiring review of student submissions); Seyfried v.
Walton, 668 F.2d 214 (3rd Cir. 1981) (upholding a principal’s decision to cancel a student mu-
sical because of its sexual theme); Trachtman v. Anker, 563 F.2d 512 (2d Cir. 1977) (declaring
that school authorities can prohibit distribution of a sex questionnaire to high school freshmen
and sophomores, but not juniors and seniors); Frasca v. Andrews, 463 F. Supp. 1043 (E.D.N.Y.
1979) (upholding the school’s ability to seize student newspaper materials on the grounds that
the materials would create disorder and disruption).
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Similarly, in the area of Fourth Amendment rights, the Supreme
Court has held that “[s]ecuring order in the school environment
sometimes requires that students be subjected to greater controls
than those appropriate for adults.” In Board of Education v. Earls,
the Court reiterated that “‘special needs’ inhere in the public school
context. While schoolchildren do not shed their constitutional rights
when they enter the schoolhouse, ‘Fourth Amendment rights . . . are
different in public schools than elsewhere . . ..””"" Similar to that of
First Amendment rights, the privacy rights of a student must be bal-
anced against “the substantial interest of teachers and administrators
in maintaining discipline in the classroom and on school grounds.”*”
Therefore, the “school setting requires some easing of the restrictions
to which searches by public authorities are ordinarily subject”* and
the prohibition of activities that are stringently protected if commit-
ted outside of the educational environment.™

The decisions in Hazelwood, Earls, Tinker and T.L.O. evidence the
Court’s understanding that the good faith decisions of educators
should be afforded deference and that educators must enjoy flexibil-
ity in crafting methods to achieve their educational goals, even in
light of constitutional protections.™ These categories of opinions
rest on the general foundation that the standards of review of the
Court should “neither unduly burden the efforts of school authorities
to maintain order in their schools nor authorize unrestrained intru-
sions upon the [rights] of schoolchildren.” The goals of educating
children in an integrated environment are no less compelling than
those the Court articulated to justify diminished First Amendment
and Fourth Amendment protection for students.

CONCLUSION

Federal courts should resist the request to import the strict scru-
tiny analysis from the affirmative action context and apply it to the
voluntary school integration context to limit the broad latitude that
school districts have traditionally enjoyed, and indeed need, in order
to make sensitive, well-informed, educational policy decisions. Not

** Bd. of Educ. v. Earls, 536 U.S. 822, 831 (2002).

™ Id. at 829-30 (quoting Vernonia Sch. Dist. 47] v. Acton, 515 U.S. 646, 653, 656 (1995))
(citations omitted).

™ New Jersey v. T.L.O., 469 U.S. 325, 339 (1985).

* Id. at 340.

" Id. at 339.

™ See Bernard James & Joanne E.K. Larson, The Doctrine of Deference: Shifting Constitutional
Presumptions and the Supreme Court’s Restatement of Student Rights After Board of Education v. Earls,
56 S.C. L. REv. 1, 23 (2004) (“[C]ourts should defer to good faith decisions of local educators
that further the educational mission.”).

* T.L.O., 469 U.S. at 342-43.
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only would doing so run counter to the historical development of the
Supreme Court’s jurisprudence, but it would make little sense from a
philosophical, analytical, and practical perspective. The qualitative
and analytical differences between affirmative action and voluntary
integration programs in the K-12 context, when viewed in conjunc-
tion with the distinct history and context out of which voluntary -
school integration emerged, and the critical, practical impact of sub-
jecting race-conscious policies to “the skeptical, questioning, beady-
eyed scrutiny”™" of strict scrutiny make it clear that strict scrutiny has
no place here. In the end, when a school district takes race into ac-
count for the purpose of integration in student assignment, there
simply is no legal injury; on the contrary, there is instead a universally
shared benefit for all students—namely, the opportunity to learn in a
racially integrated educational setting. The Court’s decisions to apply
strict scrutiny do not afford school districts the discretion necessary to
implement and maintain policies that would prevent a return to the
kinds of racially isolated conditions that first garnered the attention
of those school boards. Rather, it empowers judges to make sensitive
pedagogical decisions best left to school boards and educational ex-
perts.

*° Wittmer v. Peters, 87 F.3d 916, 918 (7th Cir. 1996).






