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Cleburne v. Cleburne Living Center'53 as defining the contemporary
meaning of constitutional analysis of appropriate levels of scrutiny under
equal protection.!54 But the majority passes through it quickly, pausing only
to note that the case stands as an indicator that the rational basis test is the
correct one in a case not dealing with classifications of persons by “race,
alienage, or national origin.”155 The dissent, on the other hand, develops a
much more complicated reading of the rational basis test, to come to a
conclusion that a statute making some group’s difference in a markedly
negative way fails this test.156 .

Since Cleburne is a fairly flexible authority here, the two opinions
simply enlist it to support their core arguments: that gay people are or are
not a group, and as a group are or are not worthy of equal protection. The
majority has already established, through its dependence upon Hardwick and
its adaptation of Loving, that sexual orientation is not a meaningful
classification. Cleburne is then just a side point, a base that needs covering
in order to decide that minimal scrutiny is the appropriate standard to apply
in evaluating section 21.06. In contrast, the dissent establishes early on that
lesbian women and gay men are comparable as a group to those included in
racial classifications, even if not covered by the heightened scrutiny
accorded torace.137  Moreover, the dissent picks up on the majority’s
chronicling of the historical condemnation of same sex sodomy, a narrative
the court borrows from Hardwick, and turns it to its own purpose.!58 Using
the logic of Cleburne, the dissent asserts that the very reason the majority
believed that homosexuality should be condemned (people have always
opposed it), should lead the court to the “unavoidable conclusion . . . that the
statute was merely a continuation of the stereotyped reaction to a
traditionally disfavored group.”!5? Hence, under the dissent’s Cleburne
analysis, even the rational basis test must find that section 21.06 violates the
Texas Constitution.160

Thus, for the majority and dissent, historical narrative can function as
authority underpinning legal reasoning. In fact, the dissent co-opts the

153. 473 U.S. 432 (1995) (holding that a group home for mentally retarded adults
could not be prohibited by local zoning ordinance without a rational basis for such exclusion).

154. Lawrence, 41 S.W.3d at 353, 378-80 (Anderson, J., dissenting).

155. Id. at 352.

156. See id. at 380.

157. See id. (noting that “homosexuals have been subject to a tradition of disfavor™).

158. Id.

159. Id. at 380.

160. Id.
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majority’s argument from history by explicitly referring to it and then
applying it to the opposite rationale. Used this way, history can be a
convincing authority for a particular position, although the historical
narrative itself does not determine what kind of reasoning it will be used to
support.

This raises a larger question: when and how do courts rely on social,
political, and historical data and/or take notice of contemporary social reality
beyond the strictures of legal precedent? And what are the rhetorical
meanings of such information? Often it may be that judges are borrowing
this material from advocates who are seeking to change the status quo. It
stands to reason that such advocates are themselves most likely to use this
kind of authority, since relying on legal precedent supposes a certain
conventionality and satisfaction with current legal standards. Judges then
have the option of folding non-precedential sources into decisions,
transforming them into important sites of authority.

One of the most obvious and memorable examples of this phenomenon
is the Supreme Court’s use of the so-called doll studies in Brown.16! Since
the binding legal authority before the Brown Court was the odious Plessy v.
Ferguson,162 the only way to counter this precedent was to render
authoritative a competing set of concepts. In Brown, then, the Court defined
as a central issue the social science data that was not available at the time
Plessy was rendered, creating an avenue for the Court to address the simple
fact that the social climate in 1954 was very different from that of the 1890s.

The Brown Court used the doll studies in the spirit in which they were
designed—to show that segregation created a sense of inequality and
worthlessness in the minds of African-Americans, particularly children.163

161. Brown v. Bd. of Ed., 347 U.S. 483, 495 n.11 (1954) (citing KENNETH BANCROFT
CLARK, EFFECT OF PREJUDICE AND DISCRIMINATION ON PERSONALITY DEVELOPMENT:
CONFIDENTIAL DRAFT FOR THE USE OF THE TECHNICAL COMMITTEE ON FACT FINDING (1950); E.
FRANKLIN FRAZIER, THE NEGRO IN THE UNITED STATES 674-81 (1949); Theodore Bremald,
Educational Costs, in DISCRIMINATION AND NATIONAL WELFARE 44-48 (Maclver ed., 1949);
Isidor Chein, What are the Psychological Effects of Segregation Under Conditions of Equal
Facilities?, 3 INT'L J. OPINION & ATTITUDE RES. 229 (1949); M. Deutscher et al., The
Psychological Effects of Enforced Segregation: A Survey of Social Science Opinion, 26 J.
PSYCHOL. 259 (1948).

162. 163 U.S. 537, 537 (1986).

163. Brown, 347 U.S. at 495 n.11. For a discussion of the rhetorical use of the harms
of segregation on African-American schoolchildren, see Peggy Cooper Davis, Performing
Interpretation: A Legacy of Civil Rights Lawyering in Brown v. Board of Education, in RACE,
LAw AND CULTURE: REFLECTIONS ON BROWN v. BOARD OF EDUCATION 23, 27-32 (Austin Sarat
ed, 1997).
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However, the seeming intentions of a historical or social authority do not
need to jibe with the needs of an opinion in order to be called into use. In
addition, a history of use of a certain authority to support one argument does
not preclude the deployment of the same material to support the opposite
position. Just as the Lawrence court does with Loving, the majority imports
the findings of Dr. Alfred Kinsey’s sexuality studies in order to support its
contention that section 21.06 does not on its face discriminate against an
identifiable class of people.

Leaning on Kinsey’s findings, the majority reasons that since “[p]ersons
having a predominantly heterosexual inclination may sometimes engage in
homosexual conduct . . . [section 21.06’s] proscription applies . . . without
respect to a defendant’s sexual orientation.”164 Therefore, for the majority,
Kinsey’s study can support the conclusion that the statute in question does
not discriminate against gay people. This runs directly counter to the ways in
which Kinsey’s work has for years been used to support the civil rights of
lesbians and gay men. Kinsey’s conclusion that a variety of sexual behaviors
are spread across the spectrum of sexual identities helped to normalize
homosexuality and grant equal human dignity to gay people and same-sex
sexual practice.165 To supporters of gay rights, the majority’s appropriation
of Kinsey might seem shocking, but it serves as a sign of the flexibility of
social observations as legal authority.

Accordingly, when judges use such material, regardless of whether or
not they are depending upon what advocates have argued, they are
recognizing law as a social and political force, and acknowledging the
influence of social and political forces on the law.!66 Sometimes this takes
the form of carefully documented references to historical and social
scientific texts.167 Other times it is mentioned only in passing!68 or as a

164. Lawrence, 41 S.W.3d at 353.

165. Examples of this application of Kinsey’s work are abound. For one early and
influential such use, see COMMITTEE ON HOMOSEXUALITY AND PROSTITUTION, THE
WOLFENDEN REPORT 27-36 (Am. ed. 1963) (1957).

166. As E.F. Roberts wryly observed: “[jJudicial notice is the art of thinking as
practiced within the legal system.” E.F. Roberts, Preliminary Notes Toward a Study of
Judicial Notice, 52 CORNELL L.Q. 210, 236 (1967).

167. See for example, the Lawrence court’s extensive discussion of statutory
proscription of same-sex sodomy. Lawrence, 41 S.W.3d at 361.

168. See the Lawrence dissent’s brief mention of the debate over the State’s interest in
the “promotion of family values.” Id. at 373 (Anderson, J., dissenting).
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given.169 But the function is the same: to turn an observation of how the
world works into a source of law. The content of that observation, or its
genesis in social analysis, may be merely a helpful addendum to the court’s
legal reasoning or may, as we have seen, predetermine it.

4. Omitting support

Although it is the style of legal writing to cite authorities to the point of
obsession, occasionally legal writers will just come out and say what they
think. Courts will offer what they see as a common sense, or at least
commonly accepted, view of the world without citation. Needless to say,
what courts assume to be that uncontroversial or incontrovertible itself
reveals a great deal about judges’ ideological orientations.

Often courts make sweeping conclusions without authority because,
rhetorically, they see themselves as simply summarizing the precedent-based
interpretations that they have already laid out. For example, the Lawrence
majority concludes that “the legislature could have concluded that deviant
sexual intercourse, when performed by members of the same sex, is an act
different from or more offensive than any such conduct performed by
members of the opposite sex,” and impliedly asserts that such a
determination would be unequivocally permissible in a regulatory
scheme.!70 While this statement is itself unsupported, it follows a paragraph
of analysis of differential treatments of variations on the same offense: some
homicides are judged capital offenses, some as first degree felonies, some
second degree, and so on, with each example supported with individual
footnotes linked to relevant clauses in the Texas Penal code.l7! The court’s
positioning of its assertion, thus, indicates that it sees the differential
treatment of sexual behaviors as directly analogous to these other
differentiations in criminal law, and therefore this unsupported assertion is
offered merely to summarize the court’s interpretation, not to introduce a
new idea.l72

169. See, for example, the reference in the Lawrence I dissent to the “divinely
instituted principles” upon which laws rest. Lawrence 1, 200 Tex. App. LEXIS 3760, at *32-
*33,

170. Lawrence, 41 S.W.3d at 356.

171. W

172. One might quibble with the court’s contention that a change in gender of sex
partner is analogous to the difference between murder for hire and negligent homicide, but it
is unfair to attack to court’s lack of citation for this assertion since it sees itself as having built
the interpretation upon a solid foundation in law.
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But when courts employ unsupported assertions to define the paradigm
that determines (or even predetermines) their position, their lack of authority
is more questionable. Rather than coming to conclusions based on
precedential material, courts’ unsupported observations often reveal the
assumptions that create their interpretations of law. The Lawrence
majority’s assertion that Loving is irrelevant in analyzing section 21.06,
because “while the purpose of Virginia’s miscegenation statute was to
segregate the races and perpetuate the notion that blacks are inferior to
whites, no such sinister motive can be ascribed to the criminalization of
homosexual conduct”!73 seems to depend upon the court’s lengthy
discussion of equal protection legislation, but is, in fact, wholly
unsupported. Similarly, the legal conclusions that the dissent draws from to
create its “Cathy and Bob and Alice” scenario are nearly devoid of
authority.!74

These assertions lie at the core of the majority’s and dissent’s positions,
which raises the question why in the conservative discipline of judicial
decision-making, such a central analysis is not connected in any meaningful
way to binding statutory or common law authority. There are at least two
possible explanations for this. Either the writers believe their conclusions
are so self-evident and true they do not require citation, or they recognize
that their interpretations are sufficiently original that they need to claim sole
ownership of them.!75 The example from the dissent appears to have more
of the flavor of the latter strategy, since the dissent openly acknowledges
that it has constructed this narrative to make a larger point about the effects
of the statute. But the majority’s bald conclusions from its discussion of
Loving are as unconnected to inherited law as the legal conclusions that the
dissent takes from this scenario.

What these opinions rhetorically claim to be doing is building an
argument and then extracting the inevitable conclusions offered up by their
evidence. Thus, the opinions’ unsupported conclusions are offered in the
same spirit as interpretations that more convincingly issue from statutory
authority or legal precedent, such as the example given above of the
majority’s determination that distinctions between different kinds of sodomy

173. Lawrence, 41 S.W.3d at 356.

174. The dissent makes reference to the Fourteenth Amendment, but these are offered
only to mention that the appellants base their equal protection arguments on the U.S.
Constitution. /d. at 370 (Anderson, J., dissenting).

175. Ironically, this is the model for citation determined by the MLA HANDBOOK—that
an idea need not be cited if it belongs to the culture at large, or it can be claimed only by its
writer. See supra text accompanying notes 18-21.
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are no more invidious than distinctions between different degrees of
homicide.

However, the cause and effect relationship is in fact reversed. The
majority’s belief that gay men and lesbian women do not constitute a
meaningful class and do not deserve the same protections as minorities
shapes its analysis of Loving and its determination that anti-gay sodomy
laws have no “sinister motives.” Similarly, the dissent’s conception of
lesbian and gay identity predetermines its deployment of the Fourteenth
Amendments in telling the story of Cathy, Alice and Bob, and undergirds its
conclusion that section 21.06 cannot withstand constitutional scrutiny. The
rhetorical effect of both conclusions, then, is to place the majority’s and the
dissent’s interpretations firmly within the first explanation, that is, having
simply observed the indisputable truth. Counterintuitively, the effect of
offering an unsupported assertion can be to cast it as more authoritative, that
is, as constituting its own authority.

HI. CLASSIFYING AUTHORITIES

As should be clear by now, not all authorities do the same work. For
example, Hardwick functions very differently in Lawrence from Cleburne,
and Cleburne operates differently in the Lawrence majority from the work it
does in the dissent. In order to tease out these differences in meaning, it is
helpful to organize authorities into different analytical categories. At least
two overarching categories of authority emerge from the analysis of
Lawrence: what 1 will define as “looming authority,” and “lurking
authority.” Not all authorities fit neatly within these categories however,!76
and I briefly comment on a possible third classification, “methodological
authority.” While there can be a fair amount of interplay between these
categories, this structure of analysis can help scholars gain a clearer
understanding of the rhetorical stakes in the deployment of authorities in
legal writing.

176. Indeed, even between the two categories there might be considerable debate as to
which authorities belong in which group. In the discussion that follows, I offer my
observations about how the primary authorities in Lawrence might be taxonomized, but I do
not intend to suggest that these interpretations are definitive, only that they can illustrate how
the proposed categories can help deepen an understanding of the meanings implicit in a
court’s use of authority.
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A. Looming Authorities

Looming authorities loom. That is, they weigh heavily over an issue
being decided by a court; they appear immense and inescapable. Webster's
Dictionary encapsulates the implications of “looming” authorities perfectly:
to loom is “to come into sight in enlarged or distorted and indistinct form . .
.; to appear in an impressively great or exaggerated form . . .; to take shape
as an impending occurrence.”!77 Looming authorities feel “impressively
great” to legal writers, or are constructed to feel that way to the reader,
because they are seen, or can be seen, to determine the outcome of a
particular controversy.

Though overlapping, looming authorities do not map precisely onto the
traditional category of “binding authorities,” because the two conceptions
come from quite different analytical frameworks. Binding authority operates
within a strict hierarchy of legal decision-making tools: once a case has been
determined to constitute binding precedent it necessarily controls the
outcome of future decisions on point. Looming authorities might be
determined to be binding in a given case,!78 but the category emerges from
an acknowledgment of the interpretive work engage in by courts. Binding
cases are those that must be dealt .with as a technical matter: on point
decisions by the same or higher court. Looming authorities, by contrast, are
those that must be dealt with as a matter of perception: binding or not, they
might shape the theoretical orientation of the court’s analysis, and thus must
be addressed to maintain consensus about a decision’s legitimacy, even if
they are raised only to be interpreted as notr dispositive of the question
before the court.

Described this way, it is clear that Hardwick looms heavily in Lawrence.
For the majority this is an obvious analysis: after all, Hardwick provides the
blueprint for the majority’s reasoning. What is more striking is how much
Hardwick looms over the dissent. In large part this is because any discussion
of sodomy law cannot help but look towards Hardwick as an authority
beyond its status as legal precedent. The case is not simply part of the legal
record: it is woven into legal culture, and juridical understandings of
regulation of homosexual conduct and, by extension, of lesbian women and
gay men. Hardwick is a touchstone of how our society, through the legal

177. 'WEBSTER’S DICTIONARY, supra note 4, at 704-05.

178. But non-binding cases can certainly loom largely. As discussed infra, Hardwick
is not binding on a state’s interpretation of the privacy protections afforded under its state
constitution, but this does not mean that the Supreme Court’s sodomy analysis does not loom
significantly when state courts address such questions. “
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system, controls the lives of individuals whose sexual expression is with
others of the same gender, as well as a symbol of the contested landscape of
American sexual life. The dissent dispenses with Hardwick by relegating its
relevance to the issue of federal privacy,!7? but the case lingers over the
dissent’s opinion, and infiltrates the remainder of its analysis.!80

The power of Hardwick as a looming authority is that its use in
discussions of sodomy law is automatic, not autonomic. It looms no matter
what arguments are proffered by appellants or the state, no matter what
position a court takes, and no matter what other decisions the Supreme Court
makes on lesbian and gay issues, short of overturning it. Not all looming
authorities are this primordial, however. Since what is looming is in part
determined by interpretations of preceding case law and existing statutes,
and in part a cultural construction, it necessarily follows that the sensation of
“loomingness” can itself be created, either by the parties or by alternative
interpretations on the bench.

Romer, for example, quite apparently looms as large for the dissent as
Hardwick does for the majority, because, similarly, the dissent sees it a
model for judicial analysis of the question before the court. The inverse is
not true, however. In a sodomy law context, Romer simply does not have the
iconic value that Hardwick does,!8! particularly since the majority in Romer
went out of its way to disconnect its decision from Hardwick. Romer does
have iconic value, though, in relation to the constitutionality of
discriminating against lesbian women and gay men, an issue that the dissent
brings to the fore, and hence which the majority must address.

Since the question of how much Romer informs an interpretation of the
Texas Equal Rights Amendment is at the core of the dissent’s approach, the
majority has to engage the issue of civil rights in some way before moving
beyond Romer. Thus, the majority appears to dispense with Romer in a
couple of short paragraphs, by observing that it does not overrule Hardwick,
and does not directly address the regulation of “homosexual conduct.”!82

179. Lawrence, 41 S.W.3d at 366-67 (Anderson, J., dissenting).

180. This can be seen, for example, in the dissent’s negative characterization of the
“contention that the same conduct is moral for some but not for others,” a central component
of Hardwick’s analysis, and its later repudiation of any assertion that “a valid state interest . . .
is rationally served by proscribing sodomy only when performed by homosexuals.” Id. at 367,
380.

181. I am not certain that anything in American sodomy law jurisprudence could
possibly have the same iconic value as Hardwick. It seems quite simply impossible to think
about sodomy law without immediately conjuring an image of Hardwick, regardless of
whether that image is salutary or rife with condemnation.

182. Lawrence, 41 S.W.3d at 355.
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But the specter of discrimination against gay people that Romer raises
cannot be easily erased from the majority’s consciousness. It is not difficult
to imagine that the majority’s zealous retelling of the fight for African-
American civil rights in the courts183 is a way of absolving itself from an
implicit self-criticism of having failed to afford legal protection to a minority
group in need. If this is true, the dissent has succeeded in at least one of its
efforts—it has transformed Romer into a palpable and inescapable
forerunner, that is, it has made the case loom.

The Lawrence majority and dissent both try to work through looming
authorities that are ideologically counter to their positions, and they choose
similar methods to do this: defining the authority as irrelevant. There are
other options, however, depending upon the case and the status of the court.
One possibility is simply to overturn an unfavorable but compelling
decision, or to define as unconstitutional an unfavorable but looming
statutory provision. Courts are traditionally loath to redact established legal
doctrines, but have done so on rare occasions, albeit sometimes
indirectly.184 The Supreme Court most famously adopted this strategy in
Brown. Despite the various desegregation cases that had been decided by the
Court between 1896 and 1954,185 no case loomed larger for the Brown court
than Plessy. Brown dealt with the “loomingness” of Plessy by facing it head-
on and explicitly overruling it.186 Since the Texas Court of Appeals is in no
position to overturn the U.S. Supreme Court, it must wrestle with the
looming decisions from that Court. Thus, both opinions deal, however
tangentially, directly with looming Supreme Court decisions that work
against their positions, as well as those which support them.

Alternatively, the Supreme Court in Romer took the opposite tack,
totally ignoring the Hardwick decision. Reading only the Romer decision,
one would not know that the Supreme Court had only ten years earlier
defined sex between members of the same gender as criminally
prosecutable. Though the. Court’s narrow interpretation of the question
before it did serve to define Hardwick out of relevance,187 the problem with

183. See id. at 351-52.

184.  An example of this is the Supreme Court’s ultimate rejection of its Lochner-era
substantive due process analysis began in Lochner v. New York, 198 U.S. 45 (1905), and its
progeny, and in later decisions such as Nebbia v. New York, 291 U.S. 501 (1934).

185. For example, in Sweatt v. Painter, 339 U.S. 629 (1950), the Supreme Court
determined that a segregated law school functionally failed to provide equal facilities to white
and black students, but stopped short of determining that separate could never mean equal.

186. Brown v. Bd. of Ed., 347 U.S. 483, 494-95 (1954).

187. See H. Jefferson Powell, The Lawfulness of Romer v. Evans, 77 N.C. L. Rev.
241, 254-58 (1998).
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this strategy is that it opens a court up to considerable criticism and can
delegitimate its decision.!88 Since it was the only significant Supreme Court
decision before Romer to address homosexuality, thereby looming large on
the topic, Hardwick’s absence is not merely noticeable, it challenges for
future courts and advocates the credibility of Romer as a potential looming
authority itself. Conventional wisdom holds that the Romer Court wanted
neither to overrule Hardwick nor to follow it,!189 but this might not have
been an easy trick to accomplish. For the Romer Court, Hardwick loomed so
large that the strategies of adopting it as determinative or casting it as
unmentionably irrelevant may have been easier than pursuing the Lawrence
opinions’ strategies. '

Ignoring looming authority does not make it go away, however. Romer’s
omission of Hardwick is, in some ways, as significant to the decision as the
majority’s opinion itself, and certainly as striking to a reader.!90 Thus,
looming authority is not necessarily central to a decision, occasionally it is
represented as marginal, and sometimes is not even addressed. But it never
disappears from the court’s (or the reader’s) imagination—it inevitably
comes into view, and, as Webster’'s reminds us, can seem massive and
impending, even when indistinct or distorted.

B. Lurking Authorities

Lurking authorities!9! are also significant to judicial decisions, but they
occupy a different conceptual space. Unlike looming authorities, which
hover inescapably over courts as they are considering an issue, lurking
authorities “move . . . inconspicuously”; they are “concealed but capable of
being discovered,” even as they “persist in staying.”192 Lurking authorities
are those that legal writers do not feel compelled to address. That is, these
authorities can feel as if they have been discovered or marshaled for a
certain point rather than as if they were so omnipresent their introduction
into an analysis was inevitable.

188. In fact, it serves as a center of Justice Scalia’s scathing critique of the Romer
opinion. See Romer v. Evans, 517 U.S. 620, 635, 640-42 (1996) (Scalia J., dissenting).

189. See, e.g., Caren G. Dubnoff, Romer v. Evans: A Legal and Political Analysis, 15
Law & INEQ. 275, 279, 289 (1997).

190. And has been remarked upon by numerous commentators. See, e.g., William M.
Wilson III, Romer v. Evans: “Terminal Silliness,” or Enlightened Jurisprudence?, 75 N.C. L.
Rev. 1891, 1921-24 (1997).

191. I am indebted to Peggy Cooper Davis for this nomenclature.

192.  WEBSTER’S DICTIONARY, supra note 4, at 710.
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Under this description, lurking authorities could be those that are
introduced to support a peripheral point, or could be central to the analysis.
The distinction between looming and lurking, then, is not necessarily one of
importance; it is one of palpability. While the weight of looming authorities
hangs over legal writers, lurking authorities feel to both writers and readers
more as if they were waiting around to be used, and their relevance is more
actively constructed by interpretive work. As such, lurking authorities are
not equally pressing for both sides of an argument, and may have little effect
on the opinion that does not deploy them. They might be technically binding
and on point for the side that uses them, but they do not bring with them the
level of cultural and perceptual power inherent to looming authorities.

The example of Brown is instructive here. The doll studies cited by the
Brown Court are classic lurking authorities. Unlike the precedent of Plessy,
they did not infuse the Court’s consciousness. Rather, the studies existed
outside the legal environment, and the Court picked up on them (obviously
based on the arguments of the plaintiff and amici).193 This example is
useful, too, in showing that lurking authorities can trump looming authorities
in forming a court’s opinion, as the doll studies did in providing an avenue
for repudiating Plessy. Moreover, it points to a functional difference
between legal and nonlegal authorities. While legal authorities—statutes and
cases—can either loom or lurk, nonlegal authorities—historical background,
social science research, political analysis—are almost always lurking.

The Brown Court’s use of the doll studies suggests that scholars might
differentiate between the role an issue plays in the popular imagination and
the way in which it is received into the body of jurisprudence. That is, the
issue of the relationship between racial separation and white supremacy
might have loomed culturally before the 1954 Supreme Court, but was not
part of the legal vocabulary of the authorities that loomed over the Brown
Court.194 The Court had to call upon lurking authorities to put the effect of
white supremacist segregation on the table to explicitly oppose it.

193. Moreover, had the Brown Court found for the Topeka Board of Education, it is
unlikely that the doll studies would even have made an appearance.

194. Sweatt v. Painter, 339 U.S. 629 (1950). In Sweart, the Court, while using the
rubric of Plessy, acknowledged that the petitioner, as a black man, had no access to a law
school of equal quality to the University of Texas Law School, which had denied him
admission on the basis of race. Id. at 634. In its decision, the Sweatt Court detailed the clear
inferiority of the all-black law school without positing a cause and effect relationship between
the quality of education available to black law students in Texas and the practice of
segregation of educational institutions. Id. at 632-34. Moreover, it did not observe, as the
Brown Court did only four years later, that the reason for this disparity was the cultural and
legal institution of white supremacy. Id.; ¢f Brown v. Bd. of Ed., 347 U.S. 483, 494 (1954).
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The introduction of the doll studies in Brown, then, gave a clear
indication of what direction the Court was planning to take in its decision.
Here lies a crucial distinction between looming and lurking authorities. The
mention of a looming authority provides no information about a Court’s
orientation: readers must pay attention to the interpretive work a court does
in using the authority, since the authority will show up no matter what the
court’s decision. Since the introduction of a lurking authority feels so much
more optional than the invocation of looming authority, it can in itself
suggest the position a court will take, even before it analyzes the authority.
An obvious example of this in the Lawrence majority is the invocation of
religious and historical sources: the mere appearance of Leviticus,
Blackstone’s, and Montesquieu’s prohibitions on same-sex sexuality!95
sends a clear message of the court’s intentions. Since these sources are
invariably (and only) cited, both in law and in the larger culture, by parties
desiring stricter regulation and suppression of gay sex and gay people, the
court’s decision to pick up on them makes a political statement beyond the
applicability of the authorities themselves.

No wonder, then, that it is so startling to see the Lawrence majority cite
Kinsey’s human sexuality studies to bolster its claim that sodomy laws do
not unfairly discriminate against gay people as a class, rather than seeing the
dissent use it to show homosexual orientation as a common and natural part
of human sexual structures.196 If lurking authorities convey an ideological
message through their deployment, what does it mean when they are read
against the grain?

This question applies even more directly to the majority’s use of Loving.
Loving is not a looming authority in the context of sodomy law, particularly
in cases that support the constitutionality of same-sex specific sodomy
statutes. The customary deployment of Loving in such cases is by advocates
and courts wishing to challenge the legitimacy of legal distinctions between
same- and opposite-sex sodomy laws. But Loving is in a liminal position:
pro-gay legal writers have been attempting to edge it up to the level of
looming authority, even as anti-gay proponents of sodomy law have both
taken it up for their own uses and kept it firmly in the category of lurking
authority. The ideological struggle here is clear. To position Loving as
looming in sodomy law consideration would, in this context, mean, both to

195. Lawrence v. State, 41 S.W.3d 349, 361 (Tex. App. 2001).
196. Seeid. at 353 n.6.
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fix it interpretively!97 and to force supporters of discriminatory sodomy
laws to grapple with the case on a predetermined set of terms.

The stakes in this struggle are high for both sides. At issue is the
meaning of group classification: for Loving to be a looming authority would
mean that courts would have to accept that race and sexual orientation were
functionally analogous as social and legal classifications. More importantly,
Loving’s cultural significance as the final nail in the coffin of legal
segregation could lend greater legitimacy to the struggle for lesbian and gay
civil rights in general.

But the stakes may be no less great within the narrower context of
strictly legal doctrinal interpretation. Just as pro-gay advocates have tried to
import Loving’s analysis of equal protection into sodomy statutes, they have
also attempted to interpret Cleburne as a looming authority for any
interpretation of the rational basis test. The strength of Cleburne for
opponents of same-sex specific sodomy statutes is that it provides a close
and clear test of the obligations of even minimal scrutiny. Cleburne makes
an explicit distinction between minimal scrutiny and the constitutionality of
laws that trade on prejudice for their legitimacy.198 Flying in the face of a
vast body of law that deals with non-suspect legal classifications, Cleburne
challenges the enormous latitude that minimal scrutiny often allows to
legislative action.!99 The power of Cleburne, then, is to provide guidelines
that prevent explicit discrimination without raising the specter of suspect
classification.

For Cleburne to qualify as a looming authority in same-sex sodomy
cases, courts would have to acknowledge that not only does longstanding
animus towards a group does not legitimate discriminatory treatment, and
that such dislike in fact renders discrimination suspect. The implications for
same-sex sodomy are obvious and far-reaching. It is not surprising,
therefore, that the Lawrence majority is quick to relegate Cleburne to purely
procedural analysis: to examine whether a rational basis for different
treatment is achieved, to maintain that it is, and then quickly to move on.200

197. That does not mean to say that all looming authorities are fixed in the same way
in every context. Simply, it means that there is only one understanding of Loving that could
make it loom in a same-sex sodomy context: that discriminating between same- and opposite-
sex sodomy is analogous to discriminating between same- and cross-race marriage.

198. City of Clebumn v. Cleburn Living Ctr., 473 U.S. 432, 444-47 (1985).

199. See Richard B. Saphire, Equal Protection, Rational Basis Review, and the Impact
of Cleburne Living Center, Inc., 88 Ky. L.J. 591 (2000).

200. Lawrence, 41 S.W.3d at 352.
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Lawrence, Cleburne, Loving, and even Kinsey demonstrate that
authorities do not necessarily fall into rigid, clear, or easily definable
categories, nor are they static over time. Although many, or even most,
authorities are evidently looming or lurking, there is an enormous amount of
tension at the margins, and for good reason. What advocacy in a social
context is about is transforming lurking authorities into looming ones (and
vice versa) in order to shift a social paradigm into a legal one. The very
ambiguity of classifying looming versus lurking authorities is due less to the
fragility of the categories than to the fierceness of the battles that these
taxonomies inform and by which they are structured. Equally important, it is
on the margins that the rhetorical power of looming and lurking authorities
becomes most distinct. The push-pull between factions reveals what exactly
is at stake in conceiving of an authority as looming: the demand that an
authority be dealt with in a certain way in a given context.

C. A Word About Methodological Authorities

Thus far I have dealt with the authorities that define the doctrinal
analysis of judicial decisions. But there are other ways that authorities can
be used outside doctrinal issues. One of these might be methodological—
authorities which are deployed so that courts can rehearse for themselves
what their judicial role is. Often courts use methodological authorities to do
more than define their role. These authorities are also called in to support a
court’s definition of how its role should be implemented, for example the
way in which the Lawrence majority cites Cleburne as guidance in
interpreting the constitutionality of non-suspect legal classifications.20!

A clear example of this occurs in the Lawrence court’s initial discussion
of the morality of same-sex specific sodomy laws. While the majority
acknowledges that the appellants deem the statute to be based on prejudice,
rather than moral insight,202 it maintains that its power to make value
judgments about the “moral justification for a legislative act is extremely
limited.”293 The authority cited on this point is, according to the court,
purely methodological: it indicates that it is not the job of the judiciary to
make laws, and since laws make moral decisions, it is not the role of the
court to second-guess the legislature. Citing several cases in which courts
determined that it was up to the ‘“democratic process” to correct

201. Id
202. Id. at 355.
203. Id
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“improvident decisions” by the legislature,204 the Lawrence majority
asserted that “the people have granted the legislature the exclusive right to
determine issues of public morality.”205 By looking to methodological
authority to address the appellants’ claim of prejudice, the majority can
wash its hands of the question—deciding the morality of laws is not its
: job.206

The court’s framing of an authority as methodological might have an
ancillary rhetorical purpose: the opinion can then imply that authority, and
hence the issues it might embody are not necessarily useful substantively.
This is the effect of the Lawrence majority’s treatment of Cleburne. By
- invoking Cleburne solely to describe a standard of analysis, and suggesting
through a direct citation207 that this is the proposition for which the case
stands,208 the majority defangs it as guidance into the meanings and
implications of historically based prejudice.

If the study of rhetoric teaches us anything, it is that even that which
appears to be solely a signpost can in fact be part of the road on which an
argument is traveling. Just as looming and lurking authorities can reveal a
court’s ideological stance, recourse to the language of methodological
authority often defines the parameters of what a court believes an issue is
about (or wants to insist it is about). The Hardwick majority’s implicit use of
Lochner, and its ultimate rejection, to define its authority in relation to the
rights entailed by the due process clause,20% and the limits on that authority,
is more than just an acknowledgment of the power of the Constitution and a
repudiation of “judge-made constitutional law having little or no cognizable
roots in the language or design of the Constitution.”210 Rather, it is the
Court’s first step in its substantive decision to refuse to overturn Georgia’s
sodomy law, and a not-so-subtle reinforcement of the Court’s contention that
any other result would constitute bad jurisprudence.

The argument that only the legislature makes law, and that the judiciary
should distance itself from even the appearance of shaping law, is a major
element in the deployment of methodological authorities; and often serves to

204. E.g, Vance v. Bradley, 440 U.S. 93, 97 (1999).

205. Lawrence, 41 S.W.3d at 355.

206. Of course, this does not explain the court’s later ease in affirming the morality of
same-sex sodomy laws.

207. Thatis, one unmodified by any weakening or explanatory signal.

208. Lawrence, 41 S.W.3d at 352.

209. Bowers v. Hardwick, 478 U.S. 186, 194-95 (1986). For a more complete reading
of the Court’s implicit use of Lochner, see Thomas, supra note 85, at 1815-17.

210. Hardwick, 478 U.S. at 194.
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camouflage the judgments courts do make about the legitimacy of legislative
action. The Lawrence majority inserts such a use of authority into its
rationale for diverging from the decision of other states to legalize same-sex
sodomy. Aligning the actions of other states with “cultural trends and
political movements,”2!! the majority quotes Justice Noggle of the Idaho
Supreme Court in his assertion that “[t]he court is not expected to make or
change the law, but to construe it, and determine the power of the law and
the power the legislature had to pass such a law; whether that power was
wisely or unwisely exercised, can be of no consequence.”?12

By defining its defense of same-sex sodomy laws as part of the role of
the court, while condemning overturning such laws as judicial meddling, the
Texas Court of Appeals uses methodological authority to make a rhetorical
argument about the legitimacy of sodomy statutes more generally. The
Lawrence court’s disregard of the long history of judicially constructed
common law is striking. Although the majority’s invocation of the
legislature’s power to craft law may be technically accurate, the opinion’s
use of methodological authority to disassociate itself from the actual work
that courts do2!3—and that, in its own opinion, it does—is a powerful
rhetorical move. In this way, a legal writer’s introduction of some
methodological authorities may do more significant rhetorical work than the
use of either looming or lurking authorities, since so often part of the effect
of methodological citation is to obscure the connections between method
and substance.

IV. CONCLUSION: THE WORK AUTHORITIES DO

Certainly, this analysis of authorities only brushes the surface of the
possible investigation of a much-neglected area of legal writing. The
classifications laid out represent just one way of understanding what -
authorities do. There are more categories than I have named, and more
subsections to each of the categories I identify. Nonetheless, classifying and
naming different uses of authorities makes an important point: that
authorities do fall into categories, even though legal writers are only rarely
conscious about their rhetorical choices of authority, and, even if conscious,
almost never explicit.

211. Lawrence, 41 S.W.3d at 362.

212. Id. (quoting People v. Griffin, 1 Idaho 476, 479 (1873)).

213.  And which commentators are willing to acknowledge openly. See, e.g., CARDOZO,
supra note 7, at 98-167; Patricia Wald, The Rhetoric of Results and the Results of Rhetoric:
Judicial Writings, 62 U. CHL L. REv. 1371, 1394-1400 (1995).
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Conscious or not, legal writers invisibly construct interpretive
frameworks through their choices in introduction and positioning of
authorities. For example, acknowledging an authority’s “loomingness,” or
even just treating an authority as though it were looming is a decision that
has roots and consequences in rhetoric that both embraces and transcends a
specific piece of writing. Reproducing an authority as looming posits the
writer as not simply taking a side in a larger set of debates on an issue, but as
arguing who gets to speak about the issue, which voices will have power and
which will be consigned to the incidental or merely procedural.

But understanding that some authorities that legal writers use are
lurking, whether the writers acknowledge that or not, opens up a much
broader field of vision for analysis. By relying upon an authority that is
valuable but not obligatory, writers can expand the range of sources that
count as meaningful authorities, or attempt to knock an apparently looming
authority down into an optional resource (although not always successfully).
In fact, often the central struggles in litigation lie in advocates’ efforts to
transform lurking authorities into those that loom, and vice versa. Finally,
the rhetorical power of representing an authority as methodological is clear:
the distinction creates a cordon sanitaire between a court and issues it might
see as too hot to handle. Transforming an authority from lurking to
methodological can shift the balance of an argument subtly but powerfully.

If we recognize what authorities do rhetorically, we can embark on a
serious interpretive project that reaches beyond the manifest arguments of a
legal text. Examining the explicit arguments of a legal text on the one hand,
and the implicit arguments of the authorities on the other, readers can
construct a parallax view of a legal decision that is complex and
multidimensional. Canny legal writers, once they recognize the power of
unspoken categories of authority, can consciously manipulate them,
constructing their own classifications, and challenging assumptions that
underlie and are undergirded by the seemingly effortless connection of, say,
same-sex sexual activity and late medieval legal tracts.

In many ways this article is itself a piece of advocacy for a different kind
of reading and a more conscious kind of writing. Legal writers are often
inclined to view the use of authority as at best, neutral, and at worst, a chore.
Usually citation is taught as a kind of punctuation to an argument, rather
than an element of it. Like punctuation, we tend to see the use of authority as
characterless within itself—as reflecting reality. Just as punctuation simply
shows us where we would pause and breathe if we were reading a text out
loud, indicates where ideas begin and end, legal writers imagine citation as
_purely mimetic, tracing the path an idea has followed to reach the page.
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However, I would argue that the deployment of authority is more like a
syntax. That is, it creates meaning through a process of defining order. I
mean order here in two senses: on the one hand the arrangement of things
(the order of service), and on the other the hierarchy of that arrangement (put
your affairs in order, first things first). The classification of authorities is
syntactic and hierarchical. It tells the reader how important a piece of
information is, and where it belongs in relation to all the other pieces of
information.214 Like syntax, in which word order both reflects and
constructs meaning, the use of authority supports and builds an argument,
prescribing a certain kind of analysis in relation to specific ways of thinking
about law.

When we truly understand the work that authorities do, we will have a
much clearer sense of how law is developed and shaped, and what legal
decisions mean in a holistic way. Assumptions underlying judicial decisions,
both conscious and unconscious, become clear in ways that would not have
been fully possible before. Most importantly, when readers and writers—as
advocates, scholars, and decision makers—critically examine the building
blocks of legal writing, we can understand more deeply the jurisprudence
that structures our work, our society and our lives.

214. This is even more true when one begins to look at the different signals that show
the relationship between the authorities and the propositions for which they are cited (see; see,
e.g.,; and so on), which construct a hierarchy of information within the categories of looming,
lurking and methodological authorities.



