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to unfold within the executive branch, with representatives of various
agencies and departments reviewing the intelligence and debating its
implications en route to multiple further stages of review”# — and if all
this can happen, one might think that there is a role for courts as well.45

Is this inconceivable as a general matter? Actually we know it is not.
That is, we know that one nation, as embroiled in traditional and
nontraditional conflict as we are, recognizes a much greater role for
courts than we lately have. That state is Israel. Decisions of the Supreme
Court of Israel on issues such as targeted killing and indefinite detention
have received some attention.*¢ But I am more struck by another case, in
which the court was asked to intervene in the midst of battle — regular,
traditional battle — in the Gaza strip.#’” The court heard the case. It
professed no jurisdiction over the issues of military necessity underlying
decisions to be made about how to fight the battle. But it insisted on its
authority to regulate the humanitarian law protection of civilians during
that battle. In fact, an officer of the Israeli army appeared in court to
receive and implement the court’s directions. There is no sign that the
result was to deprive the Israeli military of its capacity to wage war.

It might be argued, in response, that to subject military decisionmaking
to law will have the perverse result of diminishing the moral self-restraint
that soldiers feel as they make the life-and-death decisions of their
profession.*8 T do not deny that this outcome is conceivable. But at the
same time I doubt that it is likely. The fear that law will rationalize rather

4 Robert Chesney, Written Statement, United States House of Representa-
tives, Committee on the Judiciary, Feb. 27, 2013, “Drones and the War on Terror:
When Can the United States Target Alleged American Terrorists Overseas?,” at
6, available at http://www.brookings.edu/~/media/Research/Files/Testimony/
2013/02/27%20drones%20chesney/ Robert%20Chesney %20Testimony_House%
20Committee%200n%20Judiciary_%2002272013.pdf.

45 Chesney proposes a judicial role, focused on review of targeting of US
citizens, id. at 7; for a proposal calling for “an individualized threat requirement,
a least-harmful-means test, and meaningful procedural safeguards for lethal
targeting and law-of-war detention that take place outside zones of active
hostilities,” to be implemented in part through ex ante “courts or court-like
review,” see Daskal, supra note 18, at 1209-28.

46 Public Committee Against Torture in Israel v. Government of Israel, HCJ
769/02 (2005) (targeted killing); A & B v. State of Israel, CrimA 6659/06,
1757/07, 8228/07, 3261/08 (2008) (indefinite detention).

47 Physicians for Human Rights v. IDF Commander in Gaza, [2004] Israel
Law Reports 200 [2004].

48 See KENNEDY, supra note 13, at 167-69; Or Bassok, Missing in Action:
The Human Eye (this volume).
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than restrain is analogous to the fear that law, deployed in unjust states as
a tool to limit injustice, will wind up legitimizing the very injustice it
challenges. South Africa was such a state, in which anti-apartheid
activists and lawyers made extensive use of law. They worried about the
risk of legitimation, but history allows us to say, with confidence, that
anti-apartheid lawyering did not dampen the massive human struggle
against that evil system.* When soldiers and citizens question the
morality of acts of war, I do not think that court decisions holding those
acts lawful will easily alleviate their concerns. The conduct of war, like
the path of constitutionalism, is more than the decisions of courts.

CONCLUSION

In the world we have arrived in, war is more diverse than we had
expected and more present and frightening as well. We should not deny
this. Nor should we shrink from applying military force, and military
paradigms, if called for by the situation we face. But we should also
address the risk — rightly emphasized by those who have urged that we
adhere to a criminal rather than a war paradigm — that entering the world
of military force will tear apart the protections of human rights.5! It is not
clear to me that adherence to a criminal paradigm will in fact preserve
any understanding of rights that the threat of terrorism really challenges;
as Chesney and Goldsmith have noted, different paradigms can and do
converge.’> The proper solution, it seems to me, is not to try to deny that

4 T argued for the value of South African lawyers’ challenges to state-of-
emergency powers wielded by the apartheid government, despite such concerns
as legitimation, in a chapter on “Lawyers Against the Emergency,” in STEPHEN
ELLMANN, IN A TIME OF TROUBLE: LAW AND LIBERTY IN SOUTH AFRICA’S STATE
OF EMERGENCY 248-74 (1992).

30 Cf. Mark Tushnet, Legal and Political Constitutionalism, and the Response
to Terrorism, in David Jenkins, Amanda Jacobsen & Anders Henriksen eds., THE
LONG DECADE: How 9/11 CHANGED THE LAW 141, 153 (arguing, in the context
of the response to terrorism, that “political and judicial constitutionalism are not
sharply distinct from each other”).

51 See Laurie R. Blank, The Consequences of a “War” Paradigm for Counter-
terrorism: What Impact on Basic Rights and Values?, 46 GA. L. REV. 719 (2012).

32 Robert Chesney and Jack Goldsmith, Terrorism and the Convergence of
Criminal and Military Detention Models, 60 STAN. L. REv. 1079 (2008). More
recently, Chesney has argued that as the war in Afghanistan moves to an end,
“the postwar model” will not “necessarily ... depart from the status quo in terms
of the use of lethal force and military detention.”” Robert Chesney, Postwar, 5
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we are now more often in the world of military force than we would like.
Rather, the solution is to reshape the military paradigm so that it does not
work the wholesale deprivation of rights that it might once have been
thought to. I have called this an unraveling of the separation of war from
judicial authority, but it might be better to say, borrowing from Mac-
beth,5? that what I am urging is to “knit[] up the ravell’d sleave” of war,
by bringing these two sources of power together.

HARV. NAT’L SEC. J. 305, 334 (2014). Monica Hakimi has recently urged a form
of tonvergence, arguing that a focus on choosing which “domain” — such as law
enforcement or armed conflict — applies is misleading, and that “all targeting and
detention law is and ought to be rooted in three core principles: liberty — security,
mitigation, and mistake.” Monica Hakimi, A Functional Approach to Targeting
and Detention, 110 MicH. L. REv. 1365, 1419 (2012).

53 William Shakespeare, Macbeth, Act 11, Scene ii, line 34.



