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WENDER, MURASE & WHITE

ATTORNEYS~AT - LAW
400 PARK AVENUE

(212) 832-3333
CABLE WEMULAW
DOMESTIC TELEX 125476

TELECOPIER (212) 752-5378

May 29,

Eisner, Levy, Steel & Bellman

351 Broadway

New York, New York 10013

Dear Lew:

Re

NEW YORK, NEW YORK 10022

INTERNATIONAL TELEX 220478 or 236562

WEL'D JUN - 21980

1980

Avigliano v. Sumitomo

Enclosed as requested are copies of the

PARTNERS RESIDENT IN
WASHINGTON, D. C
CARACAS
DUSSELDORF
LONDON
MEXICO CITY
MONTREAL
PARIS
TOKYO
TORONTO

papers we filed with the Court of Appeals in connection
with Sumitomo's appeal in the above-captioned matter.

LG/mx

enclosure

Best regards.

If there is anything else I can provide,
please contact me.
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Gotthoffer
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APPENDIX A

BRIEF DESCRIPTION OF NATURE OF ACTION AND RESULT BELOW

Plaintiffs are present and former employees of defendant
Sumitomo Shoji America, Inc. ("Sumitomo"). Plaintiffs are all
female, and except for one resident alien, are all United States
citizens. They bring this putative nationwide class action for
monetary damages and injunctive relief alleging that Sumitomo
hires male Japanesé nationals for executive, managerial and
sales positions and that sucﬁ practice violates Title VII of
the Civil Rights Act of 1964 (42 U.S.C. §2000e et seg.) and
42 U.S.C. §1981l. Sumitomo denies these allegations and asserts
affirmative defenses including that the hiring of Japanese
nationals to £ill key positions is authorized pursuant to the
1953 Treaty of Friendship Commerce and Navigation between the
United States and Japan, 4 U.S.T. 2063, T.I.A.S. 2863 (the Treaty)
and complementary provisions of the Immigration and Nationality
Act, 8 U.S.C. §1101 et seq.

Sumitomo moved the District Court for an order dismissing
the complaint pursuant to Rule 12(b) (6) Fed. R. Civ. P. on the
bases that suﬁh hiring practice is protected by the Treaty
and that the complaint otherwise fails ta state a claim.
Opposition papers were filed by plaintiffs and by the United
States Equal Employment Opportunity Commission as amicus curiae.

By opinion and order dated June 5, 1979, the District
Court, Tenney, J., granted Sumitomo's motion insofar as it
sought dismissal of plaintiffs' 42 U.S.C. §1981 claims, and

denied Sumitomo's motion insofar as it sought dismissal of




‘ . ' ‘

plaintiffs' Title VII claims. By opinion and order dated
August 9, 1979 the District Court acting pursuant to 28 U.S.C.
§1292(b) certified for appeal the question of the relationship
of the treaty to Title VII. By opinion and order dated
November 29, 1979 the District Court reconsidered Sumitomo's
motion on the basis of new evidence obtained from the United
States Department of State and again denied Sumitomo's motion
insofar as it sought dismissal of plaintiffs' Title VII

- claims, and at the same time, amended its August 9, 1979

opinion and order granting certification for appeal.
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PENDING CASES WHICH INVOLVE AN ISSUE THAT IS SUBSTANTIALLY
THE SAME, SIMILAR OR RELATED TO AN ISSUE IN THIS APPEAL
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‘ Linskey v. Heidelbexrg Eastern, Inc., 470 F. Supp. 1181 77 C 833 E.D.N.Y
Rossi v. Brown, 467 F. Supp. 960 79-1485 D.C. Cir.
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APPENDIX A

BRIEF DESCRIPTION OF NATURE OF ACTION AND RESULT BELOW

Plaintiffs are present and former employees of defendant
Sumitomo Shoji America, Inc. ("Sumitomo"). Plaintiffs are all
female, and except for one resident alien, are all United States
citizens. They bring this putative nationwide class action for
monetary damages and injuncti?e relief alleging that Sumitomo
hires male Japanesé nationals for executive, managerial and
sales positions and that such practice violates Title VII of
the Civil Rights Act of 1964 (42 U.S.C. §2000e et seg.) and
42 U.S.C. §1981. Sumitomo denies these allegations and asserts
affirmative defenses including that the hiring of Japanese
nationals to fill key positions is authorized pursuant to the
1953 Treaty of Friendship Commerce and Navigation between the
United States and Japan, 4 U.S.T. 2063, T.I.A.S. 2863 (the Treaty)
and complementary provisions of the Immigration and Nationality
Act, 8 U.S.C. §1101 et seq.

Sumitomo moved the District Court for an order dismissing
the complaint pursuant to Rule 12(b) (6) Fed. R. Civ. P. on the
bases that such‘hiring practice is protected by the Treaty
and that the complaint otherwise fails to state a claim.
Opposition papers were filed by plaintiffs and by the United
States Equal Employment Opportunity Commission as amicus curiae.

By opinion and order dated June 5, 1979, the District
Court, Tenney, J., granted Sumitomo's motion insofar as it
sought dismissal of plaintiffs' 42 U.S.C. §1981 claims, and

denied Sumitomo's motion insofar as it sought dismissal of




plaintiffs' Title VII claims. By opinion and order dated
August 9, 1979 the District Court acting pursuant to 28 U.S.C.
§1292(b) certified for appeal the question of the relationship
of the treaty to Title VII. By opinion and order dated
November 29, 1979 the District Court reconsidered Sumitomo's
motion on the basis of new evidence obtained from the United
States Department of State and again denied Sumitomo's motion
insofar as it sought dismissal of plaintiffs' Title VII
claims, and at the same time, amended its August 9, 1979

opinion and order granting certification for appeal.
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