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A critic’s view of the Warren Courfe—

Nine Men in Black Who Think White

By LEWIS M. STEEL

HE United States Supreme

Court has begun a new term

embroiled in a controversy, in-
volving the President, Congress and
the Court itself, over the appoint-
ment of a new Chief Justice. The
battle has been portrayed as a con-
test between liberals and conserva-
tives, civil rights supporters and
racists.,

Whatever the validity of these
characterizations, the rhetoric em-
ployed by the Court's rightist critics
has followed a time-worn script,
evoking from the egalitarians simi-
larly stale defenses. A hard analysis
of the Court’s race-relations record,
however, discloses that the defenders

tion in our public schools violated
constitutional precepts. With resolute
firmness, according to both detract-
ors and supporters, the Court has
continued to strike down segregation
and discrimination on every occa-
sion. And, according to the tradi-
tional viewpoint, both the executive
and legislative branches of our Gov-
ernment have lagged behind the
Warren Court.

BECAUSE I believe, along with
the National Advisory Commission
on Civil Disorders, that “our nation
is moving toward two societies, one
black, one white—separate and un-

Though the liberals have been

applauding it, the Court under

Chief Justice Warren has “never

committed itself to a society

‘based upon principles of

absolute equality.”

have been pushed into supporting an
institution which has not departed
from the American tradition of treat-
ing Negroes as second-class citizens.

Historically, the Supreme Court has
been the enemy of the American black
man. During the 15 years in which
Earl Warren has presided as Chief
Justice, the Court has eliminated from
the law books some of its more atro-
cious decisions. But never has it
indicated that it is committed to
a society based upon principles of
absolute equality.

Popular belief has it that the Court
deserves the major credit for awaken-
ing the nation to its civil rights re-
sponsibilities in 1954, when the jus-
tices decided that enforced segrega-

LEWIS M. STEEL is associate counsel of
the National Association for the Ad
ment of Colored People.

equal,” I feel that all our institutions
must be re-examined. A re-evaluation
of the role of the United States Su-
preme Court discloses that it has
struck down only the symbols of
racism while condoning or overlook-
ing the ingrained practices which
have meant the survival of white
supremacy in the United States, North
and South, The Court has time and
again taken the position that racial
equality should be subordinated-—or
at least balanced against— white
America’s fear of rapid change, which
would threaten its time-honored pre-
rogatives. Only where racial barriers
were overtly obnoxious—and, there-
fore, openly contradictory to the
American creed of equality—has the
Court deigned to move. Yet its deci-
sions have allowed a confused, mis-
educated and prejudiced white public
to believe that its black fellow citi-
zens have been given their full rights.

To understand the Supreme Court’s
role in the civil rights movement and
its peculiar obligation to insure equal-
ity for Negroes, it is imperative to
understand the Court’s role in estab-
lishing segregation in America. In
the post-Civil War years, the Su-
preme Court led the nation away
from the Reconstruction Congress's
program for full citizenship for the
freedmen. Congress passed five
civil rights acts between 1866 and
1875. The 1875 act contained some
strong public-accommodations sec-
tions that forbade racial discrimina-
tion in inns, public conveyances, the-
aters and other places of public
amusement. When the act was first
tested in the Supreme Court eight
years later, the public-accommoda-
tions sections were struck down as
unconstitutional; the opinion com-
pletely ignored the intent of Congress
in passing the act and in proposing
to the states the 13th and 14th
Amendments, The Supreme Court
thus opened the door for the passage
of Jim Crow legislation.

Then, in 1896, the Court endorsed
the establishment of a quasi-slave
caste system by ruling that the states
could require the segregation of pub-
lic facilities as long as Negroes were
provided equal accommodations.
Three years later, the Court allowed
Georgia to support a white high
school while failing to provide sec-
ondary education for Negro children.
This action destroyed even the myth
of equality. Finally, in 1906, the
High Court ruled that Congress had
no constitutional authority to pass
laws which would protect Negroes
from harassment by whites solely on
racial grounds.

Taken together, these cases meant
that, in the Supreme Court’s view,
Congress could not protect Negroes
from attack by their former masters
and that state legislatures could pass
laws which compelled a caste system.

UNTIL 1954, the Supreme Court
left its handiwork virtually alone.
True, in the grandfather-clause and
white-supremacy cases it disapproved
of obvious measures to disfranchise
Negroes completely, and in 1947 it
prohibited the judicial enforcement
of racially restrictive covenants at-
tached to land deeds. But these
decisions had no effect on the totally
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segregated society. Nor did they
secure the vote to Negroes terrorized
by white oppression. And, signif-
icantly, in 1950 the Court declined
to review its own insidious creation,
the separate-but-equal doctrine, when
requested to do so in a case involving
the right of a Negro student to attend
the University of Texas Law School.

LONG before the Court undertook
any serious review of its constitu-
tional doctrines in the field of race
relations, other American institutions
were re-evaluating their stands. Dur-
ing World War II and shortly there-
after, various agencies created ma-
chinery to make it appear that racial
equality had become a part of our
public policy. Thus, Presidential exec-
utive orders forbade racial discrimi-
nation by the recipients of Govern-
ment contracts, the armed forces
ordered the integration of military
units and certain states enacted a
variety of antidiscrimination [aws.
The reasons for these faint-hearted
shifts in public policy have been
discussed by the Advisory Commis-
sion and others. The war against
Nazi Germany had raised the issue
of racism and heightened the expec-
tations of Negroes, who, because of
labor shortages, were offered good
jobs for the first time. Additionally,
policy makers realized that the con-
tinuation of America’s brand of apart-
heid could damage our standing with
the newly emerging nations, Most
important, black Americans came out
of the war determined to fight for
their rights at home.

Seen in the light of these pre-
1954 shifts in attitude, the school-de-
segregation case did little more than
bring the Court up to date. Until the
1954 decision, the gains won by
Negroes were more in the nature of
favors to be dispensed or withdrawn
at the pleasure of the white over-
lords. Being gifts, not rights, these
pre-1954 “reforms” stood as paper
testaments only. Segregated Army
units still fought in Korea; Negroes
were still condemned to unequal job
opportunities in defense plants and
were openly segregated in the public
schools of Northern states which had
antisegregation laws.

In 1954, the Court was in a posi-

(Continued on Page 112)
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(Continued from Page 56)
tion to serve notice on the
American people that equal-
ity was an absolute right of
all citizens, that this right
came before all other rights
and that its further subver-
sion could not be tolerated.
By taking this stance, the
Court could not only have
gone a long way toward re-
lieving its conscience but it
could also have established
itself as a true constitutional
court, dedicated to an impar-
tial search for just principles,
irrespective of race.

Instead, the Court chose to
act in the manner of the prac-
tical political reformer. Rather
than ordering sweeping de-
segregation, it ordered another
hearing. A year later, the
Court ruled that the South did
not have to desegregate its
schools immediately, it merely
had to do so *‘with all delib-
erate speed.” Never in the
history of the Supreme Court
had the implementation of a
constitutional right been so
delayed or the creation of it
put in such vague terms. The
Court thereby made clear that
it was a white court which
would protect the interests of
white America in the mainte-
nance of stable institutions.

In essence, the Court con-
sidered the potential damage
to white Americans resulting
from the diminution of privi-
lege as more critical than
continued damage to the un-
derprivileged. The Court

found that public reasons—
the offense to white sensibil-
ities—existed to justify the
delay in school desegregation.
Worse still, it gave the pri-
mary responsibility for achiev-
ing educational equality to
those who had established the
segregated institutions.

THIS decision to delay inte-
gration and ignore racially dis-
criminatory mechanisms was
more shameful than the
Court’s 19th-century monu-
ments to apartheid. For, by
the mid-20th century, there
was no basis on which the
Court’s nine educated men
could justify a segregated so-
ciety. Scientific racism had
been discredited and America
had been exposed to the full
implications of racism in Nazi
Germany.

Moreover, the United States
had proclaimed itself the guar-
antor of freedom by taking up
the sword against interna-
tional Communism. From a
judicial standpoint, crimes
against humanity had been
defined and punished at Nu-
remberg. American justices
had shown themselves to be
capable of harshness when
judging another people guilty
of ghettoizing and destroying
an ethnic group. Their failure
to take an equally strong po-
sition when reviewing the
sins of their own country-
men — whose institutions,
according to the Court itself,
damaged ‘“the hearts and

IN BIRMINGHAM JAIL—Martin Luther King in
county jail in Birmingham in 1967. The Supreme
Court, the author says, allowed his imprisonment
under an "obviously unconstitutional” injunction.
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minds” of Negro children “in
a way unlikely ever to be un-
done’”—will long remain as a
blot on the record of Amer-
ican jurisprudence.
Unfortunately, however, the
Court’s treatment of public-
school desegregation was only
the beginning of a pattern of
conduct. Its handling of sub-
sequent race cases indicates
that it remains the Supreme
Court of white America.

After its 1955 decision re-
quiring “all deliberate speed,”
the Court did enter a series of
decrees which slowly struck
down segregation in public
transportation and in public
facilities and recreational
areas. These decisions, how-
ever, were directed only at
overt discriminatory practices
in the Southern and border
states.

I N the field of education, the
Court refused to review a
series of conservative lower-
court decisions which upheld

é6Reviews have been

so timid that only 15
per cent of Southern
black children attend
other than totally

segregated schools.®®

what school officials described
as accidental segregation in
Gary, Ind.; Kansas City, Kan,,
and Cincinnati. As a result,
the schools of the North have
become segregated faster than
Southern schools have been
desegregated. Moreover, in
the South and border states,
Supreme Court reviews of
lower-court decisions have
been so timid that only 15
per cent of all Southern black
children attend other than
totally segregated schools.
True, the Supreme Court ord-
ered last May that discrimina-
tion be eliminated “root and
branch” from school systems.
But this decision, coming 14
years after Brown v. Board of
Education in 1954, will yield
small dividends unless the
Court also agrees to tackle the
question of de facto segrega-
tion. And nothing the Court
has done to date indicates that
this step is on the agenda.
The Court has also reflected

the views of the white com-
munity in first protecting
Negro protest marches, then
removing its protection after
significant changes had taken
place in American attitudes.
When Negroes and their white
supporters began demonstrat-
ing, they were considered to
be humble supplicants seeking
succor from white America.
Toward the middle of the nine-
teen-sixties, civil rights dem-
onstrators, rather than playing
a humble role, proclaimed that
they would not be moved.
Negroes had become assertive
in a society which considered
such behavior anathema, and
repression became the order
of the day. White America,
without any basis in fact, de-
cided that demonstrations and
riots were synonymous.

The Court’s change in atti-
tude was foreshadowed in Cox
v. Louisiana in 1965, in which
it reversed the convictions of
Negro demonstrators but
warned that the right to pro-
test could be limited. The
new approach was not based
on a fundamental difference
between recent demonstra-
tions and earlier ones; noth-
ing had occurred which would
indicate that civil rights ad-
vocates had abandoned their
philosophy of peaceful pro-
test. The new restrictions
against demonstrations were
first applied in Adderley v.
Florida In 1966. The Court
held that, although there was
no violence, a peaceful protest
outside a police station could
be curtailed. The inconsist-
ency between this and earlier
cases can be explained only
in terms of a judicial conces-
sion to white anxieties.

SIGNIFICANTLY, the
Court’s new approach was re-
flected in decrees detrimental
to the moderate civil rights
organizations it originally pro-
tected. Thus, the Court, which
had earlier intervened to save
the National Association for
the Advancement of Colored
People in Alabama, allowed
the Georgia state courts to
threaten the group’s existence
by awarding a huge money
judgment against it in a suit
seeking damages for picket-
ing. In failing to sustain the
N.A.A.C.P., the Supreme Court
allowed the state courts to
apply completely arbitrary
rules of law. Even in the
darkest days of antilabor ju-
dicial decrees, the unions were
never dealt with more harshly.

As public opinion in oppo-
sition to civil rights demon-
strations mounted, the Su-
preme Court's position further
hardened. In 1967, it allowed
an obviously unconstitutional
Alabama state-court injunc-
tion to serve as a vehicle for
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the jailing of the Rev. Martin
Luther King.

This spring, in an even more
damaging decision, the Court
ruled in Cameron v. Johnson
that a Federal court was cor-
rect in refusing to interfere
with the prosecution of Mis-
sissippi civil rights demon-
strators accused of nothing
more evil than maintaining an
orderly picket line.

These decisional changes
were achieved by an extreme-
ly simple expedient. The ma-
jority of the Supreme Court
justices began to accept the
protestations of good faith
made by racist public officials,
where only a few years earlier
the majority had evinced a
willingness to look beyond
self-serving statements to as-
certain the facts. Indeed, the
Court has had dissenters who
have vainly and loudly pro-
tested the majority’s new anti-
Negro attitude in the realiza-
tion that such decisions mean
a surrender to racists.

As the Court began to rule
against Negroes seeking to re-
verse state convictions, it also
decided that civil rights advo-
cates could not seek relief
from oppressive state prosecu-
tions by removing their cases
to the Federal courts; the jus-
tices were willing to assume
the impartiality of courts
which were strongholds of
segregationists. By narrowing
Federal jurisdiction, the Court
achieved substantially the
same effect as its predeces-
sors did when they decided in
the 19th century that laws
intended to protect Negroes
were unconstitutional.

Similarly, after developing
rules that Negroes could not
be excluded from juries, the
Court negated much of its
progress. In Swain v. Ala-
bama, it upheld the right of
Southern prosecutors to chal-
lenge and remove all Negroes
while selecting a jury. The
Court overlooked the fact that
a Negro had never sat on a
civil or criminal jury in the
county in question and ac-
cepted at face value the prose- -
cutor's declaration that he
would allow Negroes to serve
under certain circumstances.

SUPPORTERS of the Court’s
civil rights record can point
only to the field of housing
when seeking a pattern of
pro-civil rights decisions, and
the pattern fades when viewed
critically.  Since it struck
down the judicial enforcement
of restrictive covenants in
land deeds in 1947, the Su-
preme Court has ruled favor-
ably in California’s Proposi-
tion 14 case and has upheld
an 1866 law as a general pro-
hibition against housing dis-
crimination based upon race.
The Proposition 14 case, de-
cided in 1967, involved an
amendment to the California
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Constitution which would have
prohibited all state and local
fair-housing laws and ordi-
nances. The Court ruled this
amendment unconstitutional.
When, in the spring of this
year, the Court upheld the
1866 law, it gave Negroes the
right to sue individuals who
refused to sell or rent prop-
erty to them because of their
race. Significantly, this ruling
came after Congress had
passed a fair-housing act.
Once again, therefore, the
Supreme Court, contrary to
popular belief, was not the
ground-breaker in racial re-
form. Moreover, neither the
Proposition 14 case nor the
endorsement of the 1866 law
will  significantly = weaken
ghetto walls. Most black
Americans, having low in-
comes, will not be able to util-
ize these rulings, just as they
were not able to profit much
from the 1947 restrictive-cove-
nant decision.

IN 1967, the Supreme Court
could have played a signifi-
cant role in attacking ghetto
housing. The case before it
was Green Street Association
v. Daley. The petitioners, Ne-
gro residents and a neighbor-
hood association, complained
that public officials in Chica-
go were using urban-renewal
funds to create *“a no-Negro
buffer zone” around a white
shopping center. In essence,
the complaint alleged that the
urban-renewal program, fi-
nanced with public funds, was
actually a program for Negro
removal. The petitioners also
said that the city was relocat-
ing Negroes only in ghetto
areas, thus perpetuating hous-
ing segregation.

The complaint was dis-
missed by a Federal district
court in Chicago and the deci-
sion affirmed by the circuit
court. The Supreme Court,
which could have ruled that
these facts, if proved, would
entitle the petitioners to relief
under the 14th Amendment,
declined to review the case.
Again this year, when Ne-
groes charged that highway
construction in Nashville was
being used to discriminate
against the black community,
the Supreme Court declined
to review adverse lower-court
decisions.

Favorable action in either
of these cases would have
done far more to aid the ordi-
nary black man than all the
other housing cases put to-
gether. For today, the effect
of Government — local, state
and Federal — on housing is
far greater than that of indi-
viduals.

Those in the legal pro-
fession who defend the
Court’s record do so on the
ground that the traditional re-
lationship between the states
and the Federal Government
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IN AN INTEGRATED SCHOOL—Linda Brown, who
started it all in 1954 by winning the right to attend
the Sumner School in Topeka, Kan. Her case, the author
says, did no more than bring the Court up to date.

must be preserved. According
to this theory, the liberties of
all Americans are better pre-
served if the Federal Govern-
ment is strictly limited in its
right to oversee the affairs of
the states; the restrictions, the
theory says, prevent the crea-
tion of a monolithic central-
ized police state. According
to these thinkers, an “activ-
ist” Supreme Court would be
reliant on Federal power to
enforce its writ in the states,
thereby tipping an already
precarious balance.

But what is this argument
really worth? If basic civil
rights can be denied on a
systematic basis to any defin-
able segment of the popula-
tion, that segment is living in
a police state. The justifica-
tion of the Court’s record pre-
sumes that constitutionally
guaranteed freedoms should
be analyzed from the point of
view of the white American
majority.

In effect, the argument is
based on the premise that any
threat, real or imagined, to
the civil liberties of whites
should be forestalled, even at
the price of denying to black
men the rights which may be
hypothetically threatened by
Federal intervention. For ex-
ample, whites are afraid that
their public school systems
would be damaged by integra-
tion because black children
attending segregated black
schools perform at a lower
academic level. Though the
lower performance by Ne-

groes has been brought about
by the white community’s
treatment of Negroes as infer-
iors, integration has been de-
layed to save the white public
schools at the further expense
of black children.

Another argument in favor
of judicial nonintervention is
based upon the premise that
in a democracy the people,
through their legislatures,
have the primary responsibil-
ity to redress grievances. This
belief is also comforting only
to the majority that complete-
ly controls the legislative pro-
cess.

THE fact is that the fabric
of our country is threatened,
not by theoretical considera-
tions on the Federal-state re-
lationship, but by the pervas-
ive racism found by the Ad-
visory Commission. ‘“States’
rights” is a phrase invented
by the advocates of the status
quo to stand as a philosophi-
cal bar to change. That poli-
ticians should grasp such a
doctrine is to be expected;
after all, politicians like to be
able to tell their constituents
that local probems are the
result of outside interference.
But Supreme Court justices
should have no constituency;
they are appointed for life to
sit as judges over all the
people.

In fields other than race
relations, the Court has, to a
much greater extent, acted
without regard for popular
opinion. Consider, for ex-
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ample, Supreme Court rulings
in the fields of reapportion-
ment, separation of church
from state, obscenity, criminal
law and the protection of
Communists or others with
unpopular political beliefs. In
these areas, the Court has
taken an actlve role in bring-
ing about needed reforms. By
and large, decisions in these
fields have not been based
upon a compromise between
constitutional concepts and
society’s desire to preserve
- established institutions.

THE reapportionment deci-
sions show the differences in
the handling of racial and
nonracial cases. In cases in-
volving only the one-man, one-
vote principle applied to a po-
litical entity, the Court was
not interested in the reasoning
behind a challenged appor-
tionment plan. K was enough
that the power of some voters
at the polls was diminished.
But when Negroes began to
challenge the use of gerry-
mandered districts or at-large
elections to reduce the power
of their votes, the Supreme
Court backed away. For
Negroes, it soon became clear,
proof of the dilution of their
votes was not sufficient; they
also had to prove the subjec-
tive intent of legislators to
limit their voting power.

A review of decisions affect-
ing religion, obscenity and po-
litical belief also illustrates
the differences between racial
and nonracial cases. In first
ruling that public-school au-
thortties could not require the
recitation of prayers in school
and then broadening the scope
of this ruling, the Court
ignored massive outcries that
it was ordaining a godless so-
ciety. The pious—and Amer-
jca is a church-going country
—were equally upset by a
rash of decisions which effec-
tively throttled the censor’s
authority to control what we
read and see. Nor did the
Court heed pleas that the ne-
cessity for the maintenance of
law and order required the
electronic invasion of homes
and the use of confessions ob-
tained before an accused could
consult with a lawyer. Red-
baiting was equally ineffec-
tive when the Court was
faced with statutes and ad-
ministrative fiats ostensibly
designed to protect the United
States against internal sub-
version. Supreme Court deci-
sions in these fields demon-
strate that public opinion need
not influence the judicial in-
terpretation of constitutional
rights.

The Court has not been
so bold in race relations.
Since the Civil War, it has
allowed itself to be swayed

by the prejudices and mores
of whites and, more recently,
by their fears that equality
for Negroes would adversely
affect them. In the 19th
century, an activist Su-
preme Court helped the
Southern states defeat Con-
gress's plan to rid this country
of all the remnants of slavery.
In recent years, a cautious
Supreme Court has waltzed in
time to the music of the white
majority — one step forward,
one step backward and side-
step, sidestep.

Each justice obviously has
some effect on the direction
of the Court’'s dance, so the
power struggle over the ap-
pointment of a new Chief
Justice cannot be entirely
dismissed. However, the pat-
tern of decisions in the
field of civil rights indicates

that it is not the thinking of
individual justices, but the
philosophy of the entire Court
on civil rights that must be
reoriented if the Court is to
move out of the shadow of
the 19th century.

Racial equality, of course,
is dependent upon more than
just Court decisions. Severe
readjustments in political
power and a redistribution of
wealth must take place-in or-
der to avert catastrophic ra-
cial conflict. When the forces
of reform are reduced to fight-
ing for one judicial appoint-
ment to a Court that has in-
adequately interpreted the
constitutional mandate of
equality, it is evident that the
advocates of the status quo
are achieving their purpose
no matter what the outcome
of the power struggle. W
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Jim Dobbins in The Boston Herald-Traveler.
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Jerry Doyle In The Philadelshla Dally Rows.
*Too Much Judicial Pressure on the Scales of Justice"
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