






The doctrine, named for the case of Younger v. Harris,79 

prohibits federal courts from enjoining pending state court 

proceedings except on a "showing of bad faith, harassment, or any 

other unusual circumstance that would call for equitable 

relief."80 The doctrine is grounded in the principal of comity, 

which Justice Black defined in Younger as "a proper respect for 

state functions, a recognition of the fact that the entire 

country is made up of a Union of separate state governments, and 

a continuance of the belief that the National Government will 

fare best if the States and their institutions are left free to 

perform their separate functions in their separate ways."Bl 

Referring to the dual system of government envisioned by the 

Framers, Justice Black emphasized the need for sensitivity to the 

interests of both systems.82 Most importantly, he warned that 

"the National Government, anxious though it may be to vindicate 

and protect federal rights and federal interests, always [must] 

endeavor[] to do so in ways that will not unduly interfere with 

the legitimate activities of the States.n83 In defining 

"comity," Justice Black was expressing his concern for the 

survival of the concept of federalism. In doing so, he 

articulated a means by which dual court tension could be 

alleviated when state court proceedings are threatened by federal 

court application of section 1983. 

Although Younger involved the denial of a federal court 

injunction against an ongoing state criminal prosecution, the 

doctrine it enunciated has been extended, most recently in 
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Pennzoil v. Texaco,84 to apply to civil proceedings as well. In 

Pennzoil the Supreme Court dealt with a district court order 

enjoining the plaintiff from enforcing a Texas state court 

judgment in its favor in the amount of approximately eleven 

billion dollars. Texaco contended that the judgment was in 

conflict with various federal constitutional provisions and that 

the Texas bond and lien provision, which would have required a 

bond of more than thirteen billion dollars to suspend execution 

of the judgment, also suffered from federal constitutional 

infirmities. The Supreme Court said that "[b]oth the District 

Court and the Court of Appeals failed to recognize the 

significant interests harmed by their unprecedented intrusion 

into the Texas judicial system"85 and "should have abstained 

under the principles of federalism enunciated in Younger v. 

Harris.n86 The Court noted that the Texas courts could have 

resolved the issues in the case on state statutory or 

constitutional grounds and should have been afforded the 

opportunity to decide the federal constitutional claims as well. 

The Court also noted that the claims could have been advanced 

during a state court appeal that was pending at the time the 

federal injunction was issued. Moreover, the "open courts .. 

provision of the Texas Constitution at all times afforded access 

to the state courts for the resolution of issues that were not, 

but could have been, raised in those courts. In light of the 

access available, the Supreme Court concluded that "the lower 
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courts should have deferred on principles of comity to the 

pending state proceedings .. "87 

To me, the most interesting part of the Texaco decision is 

not the extension of the Younger doctrine to all cases that 

"involve challenges to the processes by which the State compels 

compliance with the judgments of its courts.n88 Rather, it is 

the suggestion of the merger of the abstention doctrines that 

grabs my attention. In his concurring opinion, Justice Blackmun 

expressed his view that "the District Court should have abstained 

under the principles announced in Railroad Comm•n of Texas v. 

Pullman Co."89 Pullman abstention requires a federal court to 

defer ruling on a constitutional question pending a determination 

of state law issues by a state court, on the theory that such a 

determination may resolve the entire case.90 There are other 

abstention doctrines, some of which I have referred to earlier.91 

The point is that the Pennzoil majority, rejecting Pullman 

abstention for appellant's failure to argue it, said the 

following in a footnote: 

We merely note that considerations similar 
to those that mandate Pullman abstention are 
relevant to a courtis decision whether to 
abstain under Younger. . . . The various 
types of abstention are not rigid 
pigeonholes into which federal courts must 
try to fit cases. Rather, they reflect a 
complex of considerations designed to soften 
the tensions inherent in a system that 
contemplates parallel judicial processes.92 

I believe that this footnote holds the potential for much 

greater deference to the state courts under principles of 



federalism and comity.93 I think that the realization of this 

potential by the Supreme Court on a case-by-case basis will 

contribute greatly to a softening of the tensions between court 

systems arising from section 1983 litigation. There are others, 

of course, who would view the expansion of abstention in civil 

rights cases as a very negative development.94 

It is difficult to conceive of a conflict that causes more 

strain in the dual court system than a lawsuit, brought against a 

state judge in a federal court, relating to the judicial function 

of the state judge and alleging a civil rights violation. 

Although state judges, when engaged in the performance of 

judicial acts, are absolutely immune from liability for damages 

in civil rights actions,95 they "are not immune in § 1983 actions 

when they are sued for declaratory or injunctive -- rather than 

monetary -- relief."96 In such a case the Supreme Court has held 

that counsel fees may be recovered against the judge under the 

provisions of the Civil Rights Attorney's Fees Awards Act of 

1976.97 That holding came in a case in which the United States 

District Court enjoined a state magistrate from incarcerating 

people charged with non-jailable offenses who could not make 

bail.98 I find myself in agreement with Justice Powell's dissent 

in that case. He not only considered counsel fees barred by the 

doctrine of judicial immunity but went further to say the 

following: 

In sum, I see no principled reason why judicial 
immunity should bar suits for damages but not for 
prospective injunctive relief. The fundamental 
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rationale for providing this protection to the judicial 
office -- articulated in the English cases and repeated 
in decisions of this Court -- applies equally to both 
types of asserted relief. The underlying principle, 
vital to the rule of law, is assurance of judicial 
detachment and independence. Nor is the Court's 
decision today in the broader public interest that the 
doctrine of absolute immunity is intended to serve.99 

If the Supreme Court won't do it, Congress should provide by 

statute for the sort of judicial immunity envisioned by Justice 

Powell and thereby remove a great source of inter-court system 

tension. 

In the area of criminal law, duplicative prosecutions often 

cause conflict between state and federal courts. The same 

criminal conduct often forms the basis for prosecution under 

state law as well as federal law. Although some states, 

including New York, have statutory provisions prohibiting state 

prosecution after a prior federal prosecution,lOO the Double 

Jeopardy Clause of the ConstitutionlOl has been held to be no bar 

to separate prosecution by two sovereign governments.l02 The 

upshot is a strange situation whereby courts are maneuvered by 

prosecutors into positions of conflict. For example, if a person 

charged with criminal conduct can be convicted in a New York 

court first, he or she can be prosecuted for the same criminal 

conduct in a federal court at a later time. There can then be 

two separate, consecutive sentences for what is in effect the 

same crime. Because of the New York statute, however, the 

converse is not true. At the behest of the prosecutor, the state 

court in such a situation would make every effort to schedule a 
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state trial first, even at the expense of disrupting the federal 

court's calendar and causing problems relating to compliance with 

the federal Speedy Trial Act.l03 Moreover, witnesses and defense 

lawyers cannot be present in two courts at the same time, a fact 

that exacerbates the tension. 

Aside from fairness concerns regarding double punishment and 

prudential concerns relating to the expense of double 

prosecution, the concept of dual sovereignty is not served by 

conflicts of this nature. Proposals to afford relief have been 

varied. One such proposal involves congressional preemption 

under the Supremacy Clause.l04 While Congress has the power to 

preempt state criminal statutes, it has done just the opposite by 

saving state jurisdiction in several statutes defining federal 

crimes.lOS Despite such a savings clause, however, 

Pennsylvania's Sedition Act was held to be displaced by the 

federal Smith Act, which prohibited the overthrow of the United 

States Government by force or violence.l06 

The Department of Justice has attempted to afford some 

relief through a policy "designed to limit the exercise of the 

power to bring successive prosecutions for the same offense to 

situations comporting with the rationale for the existence of 

that power."l07 This policy, however, "is not constitutionally 

mandated and confers no rights upon the accused."l08 An 

expansion of the policy to include a total prohibition against 

dual prosecution might be considered. 



Other proposals include allowing the defendant a choice of 

forums; prohibiting federal prosecution after state conviction; 

and simply prohibiting dual prosecution altogether.l09 My 

prescription in this area is state court jurisdiction over 

federal crimesllO in all cases where the same criminal activity 

is charged under both federal and state statutes. This 

prescription will relieve dual court tension, reduce the expense 

of multiple prosecutions and allow a single judge to impose one 

sentence for each instance of criminal misconduct. 

Federal courts are authorized by statute to establish rules 

regarding admission to practice and conduct of attorneys.lll 

They are also said to have "inherent power" in such matters.ll2 

Similar authority is considered to reside in the various state 

judiciaries, since the practice of law is so intertwined with the 

operation of the state courts.ll3 Reciprocity in disciplinary 

matters seems to be the norm, although state and federal courts 

have separate and distinct control over rules of admission and 

conduct.ll4 The rub comes when federal courts are asked to 

intrude in cases involving the discipline of attorneys by state 

courts. The Supreme Court was confronted with that exact problem 

in 1982 in a case involving disciplinary charges made against a 

New Jersey lawyer.ll5 The lawyer was accused of an ethical 

violation, conduct prejudicial to the administration of justice, 

as the result of certain comments he made to the press 

criticizing a trial and a trial judge. When the charges were 

made by a county ethics committee, he did not respond but instead 
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filed an action in the United States District Court complaining 

that the disciplinary rules were overbroad and that they violated 

his First Amendment rights. The Supreme Court posed these 

questions in his case: "first, do state bar disciplinary 

hearings within the constitutionally prescribed jurisdiction of 

the State Supreme Court constitute an ongoing state judicial 

proceeding; second, do the proceedings implicate important state 

interests; and third, is there an adequate opportunity in the 

state proceedings to raise constitutional challenges."ll6 

Answering all three questions in the affirmative, the Supreme 

Court held that the district court properly abstained from 

intervening in a disciplinary proceeding that was, in effect, a 

judicial matter being conducted under the aegis of the New·Jersey 

Supreme Court. The majority relied on the Younger doctrine, but 

Justice Brennan opined in his pre-Pennzoil concurrence that 

Younger generally is inapplicable to civil proceedings; he did 

say, however, "that federal courts should show particular 

restraint before intruding into an ongoing disciplinary 

proceeding by a state court against a member of the State's bar, 

where there is an adequate opportunity to raise federal issues in 

that proceeding."ll7 

The rule is a salutary one. As a district court judge, I 

abstained from considering an attorney's constitutional 

challenge to an Appellate Division determination that his 

disciplinary hearing should be closed. The attorney pursued the 

matter in the New York Court of Appeals and obtained a ruling 



there that the hearing should be open, if the attorney waived 

confidentiality, unless due cause for closure were 

demonstrated.ll8 New York's highest court found it unnecessary 

to address the constitutional question. Thus was the clash of 

courts avoided and balance in the dual court system maintained. 

The expansion of federal court jurisdiction inevitably has 

increased the conflict between state and federal courts.ll9 It 

seems to me that all prescriptions for relieving these tensions 

of our dual court system should be guided by the understanding 

that one court system is not superior to another, either 

hierarchicallyl20 or intellectually;l21 that there always will be 

some overlapping of jurisdiction;l22 that the goal of equal 

justice is superior to the goal of tension reduction; and that 

the federal system of government erected by the Framers still 

stands. 
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