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NOTICE OF ENTRY

Sir:-Please take notice that the within is a (certified)
true ‘copy of a

duly entered in the office of the clerk of the within
named court on 19

Dated,

Yours, etc.,
WENDER, MURASE & WHITE
Attorneys for

Office and Post Office Address
400 PARK AVENUE
.OROUGH OF MANHATTAN NEW YORK, N.Y. 10022
To

Attorney(s) for

NOTICE OF SETTLEMENT

Sir: —Please take notice that an order

of which the within is a true copy will be presented
for settlement to the Hon.

one of the judges of the within named Court, at

Q the day of 19
' M.
Dated,

Yours, etc.,
WENDER, MURASE & WHITE
Attorneys for
Office and Post Office Address
400 PARK AVENUE

3
BOROUGH OF MANHATTAN NEW YORK, N.Y. 10022

To

Attorney(s) for

Index No. Year 19

UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

SUMITOMO SHOJI AMERICA, INC.
Petitioner,
-against-
LISA M. AVIGLIANO, et al.,

Respondents.

SUPPLEMENT TO PETITION FOR
PERMISSION TO APPEAL PURSUANT
TO 28 U.S.C. §1292(b)

WENDER, MURASE & WHITE

Attorneys for Petitioner

Office and Post Office Address, Telephone
400 PARK AVENUE
BOROUGH OF MANHATTAN NEW YORK, N.Y, 10022

(212) 832-3333

To

Attorney(s) for

Service of a copy of the within

is hereby admitted.
Dated,

Attorney(s) for




STATE OF NEW YORK, COUNTY OF 8s.:
The undersigned, an attorney admitted to practice in the courts of New York State,

[] Seiieation certifies that the within
Y AU has been compared by the undersigned with the original and found to be a true and complete copy.
Attorney's  shows: deponent is

Afirmation the attorney(s) of record for

in the within action; deponent has read the foregoing

and knows the contents thereof; the same is

true to deponent’s own knowledge, except as to the matters therein stated to be alleged on information and belief,
and that as to those matters deponent believes it to be true. This verification is made by deponent and not by

.Check Applicable Box

The grounds of deponent’s belief as to all matters not stated upon deponent’s knowledge are as follows:

The undersigned affirms that the foregoing statements are true, under the penalties of perjury.

Dated:
"""""""""" The name signed must be printed beneath
STATE OF NEW YORK, COUNTY OF 88.:
being duly sworn, deposes and says: deponent is
H Individual the in the within action; deponent has read
@ Verification . i
2 the foregoing and knows the contents thereof; the same is true to
s deponent’s own knowledge, except as to the matters therein stated to be alleged on information and belief, and as
S to those matters deponent believes it to be true.
T Corporate of
& Verification . . L. .
a corporation, in the within action; deponent has read the
foregoing and knows the contents thereof; and the same

is true to deponent’s own knowledge, except as to the matters therein stated to be alleged upon information and
belief, and as to those matters deponent believes it to be trie. This verification is made by deponent because

is a corporation and deponent is an officer thereof.
The grounds of deponent’s belief as to all matters not stated upon deponent’s knowledge are as follows:

Sworn to before me on 19

..............................................................................

The name signed must be printed beneath

STATE OF NEW YORK, COUNTY OF 88.:

being duly sworn, deposes and says: deponent is not a party to the action,
is over 18 years of age and resides at

Afidavit - (Qpy 19 deponent served the within
of Service
By Mail upon

attorney (s) for in this action, at

the address designated by said attorney(s) for that purpose
by depositing a true copy of same enclosed in a post-paid properly addressed wrapper, in — a post office — official

depository under the exclusive care and custody of the United States Postal Service within the State of New York.

Check Applicable Box

Afidavit  ()p 19 at
I
[ Ms:!,:si::a deponent served the within upon
the
herein, by delivering a true copy thereof to  h personally. Deponent knew the
person so served to be the person mentioned and described in said papers as the therein.
Sworn to before me on 19 s

The name signed must be printed beneath

T T
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IN THE

UNITED STATES COURT OF APPEALS

FOR THE SECOND CIRCUIT

_________________________________ X
SUMITOMO SHOJI AMERICA, INC., :
Petitioner, : No. 79-8460
—against- :
LISA M. AVIGLIANO, et al., :
Respondents. :
_________________________________ X

SUPPLEMENT TO PETITION FOR PERMISSION TO

APPEAL PURSUANT TO 28 U.S.C. §1292(b)

i
1

|TO THE HONORABLE JUDGES OF THE UNITED STATES COURT OF APPEALS

FOR THE SECOND CIRCUIT

Petitioner, Sumitomo Shoji America, Inc. ("Sumitomo"),

iifiles this document to supplement its Petition for Permission
ﬁto Appeal filed with this Court pursuant to 28 U.S.C. §1292(b)
'on December 10, 1979. Sumitomo seeks permission to appeal an
Opinion and Order of the United States District Court for the
Southern District of New York (Tenney, J.), dated June 5, 1979,
as amended by an Opinion and Order dated August 9, 1979 which

:certified for appeal the question of the relationship of United




States civil rights laws to the 1953 Treaty of Friendship,
Commerce and Navigation between the United States and Japan,
4 U.S.T. 2063, T.I.A.S. 2863 (the "Treaty").

This supplemental document is submitted because only
after filing its aforesaid Petition, Sumitomo obtained from the
record file of the United States District Court for the Eastern
District of New York a copy of an October 17, 1979 letter of
the Ministry of Foreign Affairs of the Kingdom of Denmark which
opines on a freedom of choice in employment provision of the
1951 Treaty of Friendship, Commerce and Navigation between the
United States and the Kingdom of Denmark (12 U.S.T. 908,
T.I.A.S. 4797). Said letter and a translation thereof were
filed with that District Court on December 11, 1979 in an

action entitled Linskey v. Heidelberg Eastern, Inc., et al.,

77 Civ. 833(MC) in connection with a motion by defendants
therein for reconsideration of a decision denying a motion to
dismiss the complaint on the ground that the hiring practices

at issue therein are protected by freedom of choice in employ-

ment provisions of the treaty between the United States and
"
;iDenmark*. Copies of said letter and its translation into
{

English are attached hereto as Exhibit "A".

The relevant provision covering freedom of choice in

employment contained in Article VII(4) of the treaty between the

| *The Court's decision in Linskey is reported at 470 F. Supp.

! 1181 (E.D.N.Y. 1979). Upon information and belief, a petition
for permission to appeal such decision pursuant to 28 U.S.C.
§1292(b) has been filed with this Court and is sub judice.

-2-




United States and Denmark (12 U.S.T. 908, 915), and the rele-
vant provision relating to juridical status of Danish and
United States companies contained in Article XXII(3) of that
treaty (12 U.S.T. 908, 934), are virtually identical to pro-
visions covering the same matters found in Article VIII(1l) and
Article XXII(3), respectively, of the 1953 Treaty between the
United States and Japan. The Danish government has interpreted
the provision covering freedom of choice in employment of the
treaty between the United States and Denmark to extend its
coverage to locally incorporated subsidiaries. In contrast to
such interpretation, the June 5 Opinion and Order of the Court
below holds to the contrary.

Sumitomo believes that the position of the Danish
government on subsidiary hiring rights, which directly contra-
dicts the position taken by the Court below in its June 5, 1979
Opinion and Order, further demonstrates that there is a sub-
stantial basis for difference of opinion on the controlling

question of law described in Sumitomo's Petition. The position

of the Danish government also emphasizes the importance of

Hprompt resolution of this question, not only to materially

advance the termination of this action and other litigation
'raising similar issues in this Circuit, but also to clarify

the application of bilateral international treaties and related

provisions of the Immigration and Nationality Act which may

affect the foreign relations of the United States under other
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able to those at issue herein.

Dated: New York, New York
December 28, 1979

ibilateral international treaties containing provisions compar-

Respectfully submitted,

WENDER, MURASE & WHITE

By

(A Member "of the Firm)
Att¥rneys for Petitioner
Sumitomo Shoji America,
400 Park Avenue
New York, New York
(212) 832-3333

Inc.

10022
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dinis.. ¢l Toreign Affeirs 12, Stormgade .
Derzrime:.T {Ir Toreign Ecoromlc Affairs 1470 Copenhagen K
Economic Diviszion . Phone (Ol) 12 28 25

A/S Det @stasiatiske Kompagni
(The East Asiatic Company Ltd.)
2, Holbergsgade

109¢ Copenhagen K 17th October, 1919 .

gP.1 No. 64.D.25.

Dear Sirs, ’ ) g '

Ir. reply to your letter of 9th October, 1979, concerning the
irterpretation of Articles VII and VIII of the Treaty on Friend- St
shiv, Commerce and Shipping bpetween Denmark and the United States =~ .- &
(1951) we would inform you that an opinion has been given by the. o
Lezal Affairs Department of fthis Ministry. We quote below the‘
full wording of the opinion:-

"art. VII, paragraph 4, under which nationals and companies of
either Party are permitted toc engage, within the territories of
the other Party? accountants and other tecnnical experts, exe-
cutive personnel, attorneys, zgents and other specializeid
employees of their choice, regarcless of nationality, has the
direzt aim of ensuring these companles the right to engage own
citizens, i.e. foreigrners in the eyes of the other Party, to fill
¢z seid pests. Accerdingly, any assertion of discrimination RIS
¢st American citizens wnhen these seek employment with Danish e
vznles in the USA is totallr unfounded in the wording of the C
tJ ang its motives.
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s thls Ministry has been given to understand that the pro-"
contairied in Art. VII, wzragraph 4, governing permission "
.cage parsonnel regardless of thelr nationality should be )
25 a cerieral prcvision nnﬂch, in the absence of othsr stipu-
one, will apply to any comnany, contrelled and managed by the.
izens or comnanies of either Party, in the territories of the cd
r Party, including the cowpznies constituted in pursuarice of oy

VIII. This understandinz is supvorted by the construztion of A

VIII, which the Parties to the Treaty have voiced in the :

ort on Interpretation", atta 3 to the Treaty, and is also :

orted by the actual reason~ behlna the authorization in ths

Article to control and manage a company constituted within B

other Party's territories. e m—
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Otherwﬁse, attentio* is'directeaAto Art”'XXIV Bf'thé‘TféHfjfpndw
under which any dispute between the Parties as to the interpre-

| tation ¢ vuliczition ol the Treaty, not satisfactorily adjusted
, by ulplO"”:, snelil ce submnitted to the International Court of
Justice, uniesz the Parties agree to settlement by some other
i pacific means (pzrazraph 2). Further, each Party shall accorad
sympachetic considerztion to, and shall afford adequate oppor-

tunity for consultation regariing, such representations as the
other Party may make with respect to any matter affecting the
operation of the Treaty (pzracraph 1). This provision involves
that authoritative 1nberpret=u10n of the provisions of the Treaty
may be mace only by the Parties to the Treaty, Jjointly, or by a
third Pzrty (e.g. court or arbitration), to whom the Parties will
have agreed to submit the mztter for settlement. Even though,
under tne transformztion system ruling in the USA, the Treaty

is directly zapplicadvle in the legzl system of the Federation or

. of the ingividual Federal States and that, accordingly, the pro-
. visions of the Treaty may be invoked direct at the national courts,

it will cleearly appeer from the provision of Art. XXIV that an
i American' court cannot authoritatively interpret the prov151ons of
: the Trezty.".
On behalf of the Minister
o by authority
(signed) Lars Vissing
,’ o |
;‘ I the utilersigned, lierie~Loulise Brendstrup, Official Intérpretér'
e and Translztor commissioned by the Royal Danish Ministry of
iy Coimerce, Irndustry en< Shipping, hereby certify the foregoing to
. be a true znd faithful translation of the original in the Danish -
F lancuzgze, produced ©o me this 2¢0th day of October, 1979, at
i Coperhzagen,
g',
i Witness my heni and official sezl
{
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[ o ﬁ//’?rﬂc’/ "‘.;v(dt.v'_u', Er-*{zma/.& r"d—u/.? » ‘j:f.,'
T swarn trenslator and interpreter of the English language, o I
THE MINISTRY OF COMMERCE.
Copenhagen, G . K74
On behali of the Minister.
By order.
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Tom Loesch
Ass,
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VIBEKE EXBERGER

KINGDOM OF DENMARK
CITY OF COPENHAGEN
EMBASSY OF THE UNITED
STATES OF AMERICA

1,3-(1«.\ A. Lews, \I'aLC ORSit of the United

States of America at Copenhagen, Denmark, duly commissioned

and qualified, o hercky certify that VigEKE E‘Kﬁ(féfi

whose true signature and official seal are, respectively, subscribed

and affixed to the annexed document, was oo |

the 3r i day of CTTBEL 197 , the date thereof
an o abthe b\u\\s“(‘/j 6t b\z\qﬂ Ve

W T AR SV PR AR e A L R T
)
f(\\

duly commissioned and qualified, to whose official acts faith and
credit are due.
IN WITNESS WHEREOF | bave hereunto set my hand
and the scal of the Embassy at Copenbagen, Denmark
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iy 35" day of [ ~py ikl 197G
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ZTEFARTENENTET FOR UDENRIGS@KONOMI - . Y
Den ekcnomisk - politiske afdeling

A/S Det Ostasiatiske Kompagni, .
Holbergsgade 2,

1099 Kbh, K. STORMGADE 12

“1470 K@BENHAVN K.

TELEFON. (01) 122828

—ews BP.1 . 64.D.25, ro_17. oktober 1979.

HBEDES aNFORT VEL EESVARELSE)

EI besvarelse af Kompagniets skrivelse af 9. oktober
d.4. vedrerende fortolkning af artiklerne VII og VIII
i venskabs—-, handels- og sefartstraktaten mellem Dan~
mark og De Forenede Stater (1951) kan udenrigsministeriet
meddele, at en udtalelse i sagen er indhentet i mini-
steriets retsafdeling. Udtalelsen felger nedenfor i sin :
fulde ordlyd: v ’ L

; : S

v © "™ Art. VII stk. 4, hvorefter det tillades hver parts stats- "
borgere og selskaber inden for den anden parts omrdder Sl
efter eget valg at beskzftige revisorer og andre tekniske ~ F

. sagkyndige, overaordnede funktionerer, sagforere, repra-. -, -
sentanter g andet personale med specialuddannelse uden
hensyn til de pdgzldendes nationalitet, har direkte til
form&l at sikre disse selskaber retten til at ansatte .
egne borgere, dvs. udlendinge set fra den anden parts
side, i de omhandlede stillinger. En pdstand om diskri-
mination over for amerikanske borgere ved anszttelse i
danske selskaber i USA har derfor ikke noget holdepunkt
i traktatens ordlyd eller dens motiver.

Det er endvidere udenrigsministeriets forstdelse, at be-
stemmelsen i artikel VII stk. 4 om adgang til at ansatte
personale uden hensyn til de paga:ldendes nationalitet

mé ses som en generel bestemmelse, der, hvor andet ikke
er fastsat, md gazlde ethvert selskab, som kontrolleres
og ledes af en parts statsborgere eller selskaber, pé
den anden parts omrade, séledes ogsd de i medfer af ar-
tikel VIII oprettede selskaber, Denne opfattelse be-
styrkes af den forstlelse af artikel VIII, som traktat-
parterne har givet udtrvk for i det "referat vedrerende
! fortolkning", som er vedhzftet traktaten, og stottes
tillige af reale grunde bag befojelsen 1 samme artikel
til at kontrollere og lede et pé& den anden parts omréde
oprettet selskab.

Opmerksomheden henledes i evrigt pé& traktatens artikel
XXIV, hvorefter enhver tvistighed mellem parterne om
traktatens fortolkning og anvendelse, der ikke p& til-
fredsstillende mdde er blevet afgjort ved diplomatisk
forhandling, skal indankes for Den Mellemfolkelige Dom-
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stol, med mindre parterne enes om, at afgerelsen skal-
treffes ved andre fredelige midler (stk. 2). Endvidere .
skal hver part velvilligt overveje henvendelser, som .
den anden part mitte rette angdende sporgsmdl om trak- -
tatens gennemforelse, og give passende lejlighed til
rddslagning vedrerende sddanne henvendelser (stk. 1). =
Denne bestemmelse indebarer, at en autoritativ fortolk~
ning af traktatens bestemmelser alene kan. fastszttes af
traktatparterne i forening eller af en tredje part
(f.eks., domstol eller voldgift), til hvem traktatpar-
terne métte vare enige om at overlade afgorelsen. Selv
om traktaten efter det i USA gazldende transformerings-
system er umiddelbart anvendelig i forbundsstatens eller
enkeltstaternes retssystem, og traktatens bestemmelser
derfor kan pdberdbes direkte ved de nationale domstole,
mé& bestemmelsen i artikel XXIV gere det klart, at en
amerikansk domstol ikke autoritativit kan fortolke trak~
tatens bestemmelser,” '

P.M.V.
E.B.

.....
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VIREEE EKBERGER ‘™
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of cach of the Parties, other than
Greenland, the Paunama Canal
Zone and the Trust Perritory of
the Pacific Islands.

Article XXIV.

1. Each  Party  shall accord
sympathetic consideration to, snd
shull afford adequate opportunity
for consultation regarding, such
representations as the other Party
may make with respect to any
matter affecting the operation of
the present Treaty.

2. Any dispute between the
Parties as to the interpretation or
application of%the present Tresty,
not satisfactorily adjusted by
diplomacy, stall be submitted to
the Internatjonal Court of Justice,
unless the Purties agree to settle-
ment by some other pacific meaus.

Article XXV.

The present Treaty shall replace
the convention of friendship, com-
merce and navigation signed April
26, 1S26,[') except Articles 8, 9,
and 10 thereof, which shall reinain
in force until replaced by o con-
sular convention between the two
Partics or until one vear after
either Partv shall have given 1o
the other Party written notice of
terminetion of the aforessid
Articles.

Article XXVI,

1. The prescot Treaty shall be
ratified, and the ratifications
thereof shall be exchapged at
Washington as soon as possible.

3 TS G5; 8§ Stat. 340.

overhgihed med undtagelse af
Gronland, Punamakanalzonen og

formynderskubsomraidet Stille-
havsgerne.

Artike] XXTV,
1. Hver part  vil  velvillig

overveje henvendelser, som den
anden part mdtte rette angiende
sporgsmil om narverende trak-
tats  gennemfdrelse, og pive
pussende lejlighed til ridslagning
vedrerende sddanne henvendelser,

2. Enhver tvistighed mellem
parterne omn narvarende traktats
fortolkning og anvendelse, der
ikke pi tilfredsstillende mide er
blevet afgjort ved diplomatisk
forhandling, skal indankes for
Den Meliemfolkelige Domstol,
medmindre parterne enes om,
at afgorelse skal trefles ved andre
fredelige midler.

Artike] XXV,

Nervarende traktat trazder i
stedet for den den 26. april 1526
undertegnede venskabs-, handels-
og skibsfartskonvention, dog at
sidstnzvntes artikler 8§, 9 og 10
skal forblive 1 kraft, indtil de
mitte blive erstattet af en
konsularoverenskomst mellem de
to parter, eller indtil der er
forlpbet eet Ar efter, at en af
parterne ved skriftligt varsel til
den anden part métte have opsagt
de pigzldende artikler.

Artikel XXVI.
1. Narvaorende traktat skal

ratificeres og ratifikationsinstru-
menterne snarest mulig udveksles

i Washington,
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'UNITED STATES COURT OF APPEALS

Second C_ircuitf
==

At a Stated Term of the United States Court of Appeals, in and for the Second -
Circuit, held at the United States Court House, in the City of New York, on the
‘ day of , one thousand nine hundred

and - , .

Sumltomo Sh031 Amerlca, Inc.,

Detltloner ,A , ?/Z/Még

Vo oL T e T 79-8460

Lisa M. Avigliano, et al., S S R AR I P

A Re'sp“onde'hts

.

v
-

It is- hereby ordered‘that_' the motiop made_herein by ‘counsel for the.',;.
appetiantc . appellex T petitioner - respoodent

by‘notice’of motion dated Auf’ust 16 1979 for 1eave to appeal

-~

pursuant to 28 USC §1292(b)

be and it herebv is g:r-an&ed : demed

[
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