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NOTICIE OF ENTRY 

Sir: •Please take notice that the within is a ( certified) 

true ~opy of a 

duly entered in the office of the clerk of the within 

naID(dcourton 19 

Dated, 

Yours, etc., 

WENDER, MURASE 8c WHITE 

Attorneys fOf' 

Office and Post Office Address 

... 400 PARK AVENUE 

WoROUGH OF MANHATTAN NEW YORK, N. Y. 10022 

To 

Attorney(&) for 

NOTICE OP' IIETTLIEMIENT 

Sir: - Please take notice that an order 

of which the within is a true copy will be presented 

for settlement to the Hon. 

one of the judges of the within named Court, at 

Dated, 

day of 

M. 

Yours, etc., 

19 

WENDER, MURASE 8c WHITE 

Attorneys fOf' 

O/fic, and Post O/fic, Address 

400 PARK AVENUE 

BOROUGH OF MANHATTAN NEW YORK, N. Y. 10022 

To 

Attorney(&) for 

Index No. Year 19 

UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

SUMITOMO SHOJI AMERICA, INC. 

Petitioner, 

-against-

LISA 111. AVIGLIANO, et al., 

Respondents. 

SUPPLEMENT TO PETITION FOR 
PERMISSION TO APPEAL PURSUANT 
TO 28 U.S.C. §1292(b) 

WENDER, MURASE & WHITE 

Attorneys for Petitioner 
OJ/ice and Post Of/ice Address, Telephone 

400 PARK AVENUE 

BOROUGH OF MANHATTAN NEW YORK, N. Y. 10022 

(212) 832-3333 

To 

Attorney(s) for 

Service of a copy of the within 

is hereby admitted. 

Dated, 

Attorney(s) for 



• • 
STATE OF NEW YORK, COUNTY OF es.: 

The undersigned, an attorney admitted to practice in the courts of New York State, 
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Certification 
By Attorney 

Attorney's 
Affirmation 

certifies that the within 
has been compared by the undersigned with the original and found to be a true and complete copy. 

shows: deponent is 
the attorney(s) of record for 

in the within action; deponent has read the foregoing 
and knows the contents thereof; the same is 

true to deponent's own knowledge, except as to the matters therein stated to be alleged on information and belief, 
and that as to those matters deponent believes it to be true. This verification is made by deponent and not by 

The grounds of deponent's belief as to all matters not stated upon deponent's knowledge are as follows: 

The undersigned affirms that the foregoing statements are true, under the penalties of perjury. 
Dated: 

The name signed must be printed beneath 

STATE OF NEW YORK, COUNTY OF ss.: 

li D Individual 
ID Verification .. 
:;; 

-~ 
ii .. 
C[ 

1! 
ti □ 

Corporate 
Verification 

being duly sworn, deposes and says: deponent is 
the in the within action; deponent has read 

the foregoing and knows the contents thereof; the same is true to 
deponent's own knowledge, except as to the matters therein stated to be alleged on information and belief, and as 
to those matters deponent believes it to be true . 

the of 
a corporation, in the within action; deponent has read the 
foregoing and knows the contents thereof; and the same 
is true to deponent's own knowledge, except as to the matters therein stated to be alleged upon information and 
belief, and as to those matters deponent believes it to be true. This verification is made by deponent because 

is a corporation and deponent is an officer thereof. 
The grounds of deponent's belief as to all matters not stated upon deponent's knowledge are as follows: 

Sworn to before me on 19 
The name signed must be printed beneath 

STATE OF NEW YORK, COUNTY OF ss.: 

being duly sworn, deposes and says: deponent is not a party to the action, 
is over 18 years of age and resides at 

□ 
>< 
0 
ID .. 
:;; 
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Affidavit On 
of Service 

19 deponent served the within 
By Mail 

Affidavit 
of Personal 

Service 

upon 
attorney ( s) for in this action, at 

the address designated by said attorney ( s) for that purpose 
by depositing a true copy of same enclosed in a post-paid properly addressed wrapper, in - a post office - official 
depository under the exclusive care and custody of the United States Postal Service within the State of New York. 

On 19 at 
deponent served the within upon 

herein, by delivering a true copy thereof to h 
person so served to be the person mentioned and described in said papers as the 

the 
personally. Deponent knew the 

therein. 

Sworn to before me on 19 
The name signed must be printed beneath 
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IN THE 

UNITED STATES COURT OF APPEALS 

FOR THE SECOND CIRCUIT 

---------------------------------x 

SUMITOMO SHOJI AMERICA, INC., 

Petitioner, 

-against-

No. 79-8460 

! 
!LISA M. AVIGLIANO, et al., 

Respondents. 
Ii 
I 

---------------------------------x 

SUPPLEMENT TO PETITION FOR PERMISSION TO 

I APPEAL PURSUANT TO 28 u.s.c. §1292(b) 
i, 
I: 
l'TO THE HONORABLE JUDGES OF THE UNITED STATES COURT OF APPEALS 

FOR THE SECOND CIRCUIT 

I Petitioner, Sumitomo Shoji America, Inc. ("Sumitomo"), 

dfiles this document to supplement its Petition for Permission 
,t 

!lto Appeal filed with this Court pursuant to 28 U.S.C. §1292(b) 
l 
ilon December 10, 1979. Sumitomo seeks permission to appeal an 
ii 
11 

·:opinion and Order of the United States District Court for the 
I 

/southern District of New York (Tenney, J.), dated June 5, 1979, 
ii 
Ii 
1:as amended by an Opinion and Order dated August 9, 1979 which 
d 

l!certif ied for appeal the question of the relationship of United 
I 



i' 
I 

i1 

Ii 

States civil rights laws to the 1953 Treaty of Friendship, 

Commerce and Navigation between the United States and Japan, 

4 U.S.T. 2063, T.I.A.S. 2863 (the "Treaty"). 

Ii after 
j1 

This supplemental document is submitted because only 

filing its aforesaid Petition, Sumitomo obtained from the 

record file of the United States District Court for the Eastern 

District of New York a copy of an October 17, 1979 letter of 

the Ministry of Foreign Affairs of the Kingdom of Denmark which 

1opines on a freedom of choice in employment provision of the 
I 
! 

1951 Treaty of Friendship, Commerce and Navigation between the 

United States and the Kingdom of Denmark (12 U.S.T. 908, 

T.I.A.S. 4797). Said letter and a translation thereof were 

filed with that District Court on December 11, 1979 in an 

action entitled Linskey v. Heidelberg Eastern, Inc., et al., 

77 Civ. 833(MC) in connection 'with a motion by defendants 

therein for reconsideration of a decision denying a motion to 

dismiss the complaint on the ground that the hiring practices 

at issue therein are protected by freedom of choice in employ-

1ment provisions of the treaty between the United States and 
II !I Denmark*. Copies of said letter and its translation into 

!English are attached hereto as Exhibit "A". 
i 

The relevant provision covering freedom of choice in 

employment contained in Article VII(4) of the treaty between the 

*The Court's decision in Linskey is reported at 470 F. Supp. 
1181 (E.D.N.Y. 1979). Upon information and belief, a petition 
for permission to appeal such decision pursuant to 28 u.s.c. 
§1292(b) has been filed with this Court and is sub judice. 

-2-



I 
I 

I 

L 
IUnited States and Denmark (12 U.S.T. 908, 915), and the rele-

vant provision relating to juridical status of Danish and 

I' 
!!United States companies contained in Article XXII(3) of that 
i 
j treaty (12 U.S.T. 908, 934), are virtually identical to pro-

I visions covering the same matters found in Article VIII(l) and 

Article XXII(3), respectively, of the 1953 Treaty between the 

United States and Japan. The Danish government has interpreted 

the provision covering freedom of choice in employment of the 

1treaty between the United States and Denmark to extend its 
i 

J
1 coverage to locally incorporated subsidiaries. In contrast to 

I such interpretation, the June 5 Opinion and Order of the Court 

below holds to the contrary. 

Sumitomo believes that the position of the Danish 

government on subsidiary hiring rights, which directly contra­

dicts the position taken by the Court below in its June 5, 1979 

Opinion and Order, further demonstrates that there is a sub­

stantial basis for difference of opinion on the controlling 

question of law described in Sumitomo's Petition. The position 

1 of the Danish government also emphasizes the importance of 

II 
!!prompt resolution of this question, not only to materially 

jjadvance the termination of this action and other litigation ,, 
raising similar issues in this Circuit, but also to clarify 

the application of bilateral international treaties and related 

1 provisions of the Immigration and Nationality Act which may 

" ljaffect the foreign relations of the United States under other 
I, 

I 
I 

-3-
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i 

bilateral international treaties containing provisions compar­

able to those at issue herein. 

Dated: New York, New York 
December 28, 1979 

-4-

Respectfully submitted, 

WENDER, MURASE & WHITE 

BY....,l.-L];:Dl4~..l-J~~~~~­
{ Member of the Firm) 

Att neys for Petitioner 
Sumitomo Shoji America, Inc. 

400 Park Avenue 
New York, New York 10022 
{212) 832-3333 
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: •1 i r-.. i E ~-- _ c -~ ~- :; r· sign J:.. f :' c. i rs 
Der:s.r-trr,<;;;:_: f.::r ?oreigr_ Ecor.or:-iic Affairs 
Econo~ic Di~~2ion , 

I,, 

A/S Det ¢stasiatiske Kompagni 
(The East Asiatic Company Lti.) 
2, Holbergsgade 
1099 Copenhagen K 

Ref: 0P.l No. 64.D.25. 

Dear Sirs, 

17th October, 1gr9 · 

' 

In reply to your letter of 9th October, 1979, concerning the 
i~terpretation of Articles VII and VIII of the Treaty on Friend­
ship, Com~erce and Shipping between Denmark and the United States 
(1951) we would inform you that an opinio!l has been give:i by the. 
Legal Affairs Department of this Ministry. We quote below the 
full wording of the opinion:-

-. \ '' 1◄' 

"Art. VII, paragraph 4, W1der ;>Jhich nationals and companies of 
either Party are permitted to engage, within the territories of 
the other Partyf accountants a~j other tecnnical experts, exe­
cutive personnel, attorneys, agents anq other specializej 
e~ployees of their choice, reg~rdless of nationality, has the 
:iire-Jt aim of ensuring these co~panies the right to engage own 
cit~zens, i.e. foreigners in the eyes of the other Party, to fill 
tte s2.id posts. Accordingly, a~y assertion of discrimination 
agai~st American citizens when these seek employment with Danish 
c-:~_;p::.~ies in the USA is tota:!..l:.· unfou.:-,de::i in the wording of tne 
rresty and its motives. 

i,' .• ' : ',,t 

... 
' ,, . ·~~ 
'~ .• •i . ,'f" 

'>l•:: 
?ur-cher, this Ministry has bee~ given to understanj tnat the pro~~ ~Ji 
vi::: io~. co::-i tained in Ar·t. VII, ~a ragraph 4, governing permission · · · ." . 1) 

te, e-:-:.~a.ge perso:::mel re.ga~dle.ss of their :1atio:1ali ty shoulj be ./ · .. , 
' ·•:.~.' ~-

see~ as a se~eral provisio~ which, in t~e absence of other stipu- '£ 
letio~s, will apply to any co~pany, co~trolled and managej by the­
citizens or companies of eithe~ Party, in the territories of the 
ot~er Party, including the co~Janies constituted in pursuance of 
Art. VIII. This understa~dins is supported by the co'!'lstruction of 
Ar~. VIII, which the Parties to the Treaty have voiced in the 
,ineport on In terp~eta tio:111

, at 'cached to the T:cea ty, and is also 
sup~orted by the actual reasons behinj the authorization in the 
sa~e Article to control a~d rna~age a company constitutej ~ithin 
tt-2 other Party 1 s territories. . .. _··. ,,,,,

1 
, 

.[ , 
. -, 

... /2 



> ! , ., ' ' • ' ~.\... t 

Othen:ise, attentio::--.t is· directed to Art·.· XXIV of the Treaty;•· ,. 
under which any dispute between the Parties as to the interpre­
tation '--: :- '.: 2..:.c:: c,io:·. of the T1:eaty, not satisfactorily adjuste~ 
by diplo~ac~. ~hall te sub~ittej to the International Court of 
Justice, unless :he Parties agree to settlement by some other 
pacific means (p2ra~raph 2). Further, each Party shall accord 
sympathetic conside~ation to, and snall afford adequate oppor­
tunity for consulta:io~ regardi~g, such representations as the 
other Party ~ay make ~1th tespect to any matter affecting the 
opera-cio!'l. of the Treaty (paragraph 1). Tl"lis provision involves 
that authoritative interpretation of the provisions of the Treaty 
may be ~ade only by the Parties to the Treaty, jointly, or by a 
thirj Party (e.g. court or arbitration), to whom the Parties will 
have agreej to submit the matter for settlement. Even though, 
unje:::- t:ne tr2~sfor;-r.::.t::!.on systa:-r: ruling in the USA, the Treaty 
is directly 2pplicable in the legal system of the Federation or 
of the in:iividual Fejeral States and that, accordingly, the pro­
visions of the Treaty may be invoked direct at the national courts, 
it 'dill clearly appe&.r fro:n the provision of Art. XXIV that an 
American· court cannot authoritatively interpret the provisions of 
the Tre2.ty.". 

On behalf of the Minister 
by authority 

(signed) Lars Vissing 

------------------~---------------------------------------------
I tt-2 u-•.iersigned, J.:22:ie-Louise Bre:idstrup, Official Interpreter 
anj Tra~slator co~:nissioned by the Royal Danish Ministry of 
Co~~erce, I~d~stry anj Shippi~g, hereby certify the foregoing to 
be a true a~j faithful tra~slation of the original in the Danish 
language, produced to :ne this 29th day of October, 1979, at 
Cope::.hage~. 

Witness ~Y hanj and official seal 

----~ 
~ -;, 

,r,;, -,;? 



' i. 
;., 

./7-7-~-~ "c!.-- - -~;,-,,:i~-- B ... ~.-./J.--,,r,~-t'/0 
sworn tri.!!1~li1tor and ir:1erpreter of the English language. 

!'!~~ .\i:~iSTRY \)F COJ\L\\ERCE. 
Co;:t:rir,.iger.. ; .,, f.~7H 

• 

On behali ot the Minister. 
By order. 

~>- ,. r..,--c---

Tom Loesch 
Ass. 

. ··----•-··•-·-------
7 ': f.~'~ !>79 

... --··-···----------

KINGDOM OF DENMARK l 
~i:A~;ycg:~~~il~~D S S 
STATES OF AMERICA 

-r ,\ L... ,. .. \/.l-c ,,.. . 
J,..JE'Clf\ 1-\. vl:..1~ 1 \, t. (11,,;::,i...L of the United 

States or Americ:i at Copenhagen, Det1mark, duly commissioned 
and qualified, 4!o hereby certify that \'i~[Kt [.;(£[c(Ee_ 
whose true signature and official seal arc, res))ectively, subscribed 
and affixed to the annexe{ document, was on . 
the 6r Di day of Ur: n-·B f f2. l 9 '7'( >--the date t}i!reof 

Ct.I'\ ctf,,,1.1...1 (\.~~U-w. i-,l11\1S.4vj l'f \-v,~1qr, ftftrl~v~ 

duly commissioned and qualified, to wbo&e official acts faith and 
crcd,1 are due. 

IN WITNESS WHEREOF I bave hereunto set my hand 
and 1he seal of the Embassy at Copenbagen, Denmar..k-

tlm ii~'° day of l'Tt,~;;f~' Ji 71 

.. 

·1, 

·:z::~t· 
·r<·;} 
·"~ 't:?' '. 
':.~;"\·;, (/ 
~.:if¾:' 

-~-~F-
'/ .... f 

. t~\.~ 
.~~·~~ 
,•,_. .. , 
·,,; 

,! 

':':t 
·.::.1 
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:::;EFARTE~.'Er.:TET FOR UDENRIGS0K,ONOMI 

Den ekc..,ornisk - pol,tiske afdeling 

A/S Det Ostasiatiske Kompagni, 
Holbergsgade 2 1 

lo99 Kbh. K. STORMGADE 12 

-1470 K0BENHAVN K. 

TELEFON (01) 12 28 25 

OATo-cl_?'-"-._o_k_t_o_b_e_r_""'"l'""9'-7._9<-... ___ _ 

JI besvarelse af Kompagniets skri,1 else af 9. oktober 
d.a. vedr0rende fortolkning af artiklerne VII og VIII 
i venskabs- 1 handels- og s0farts traktaten mellem Dan­
mark og De Forenede Stater (1951) kan udenrigsministeriet 
meddele, at en udtalelse i sagen er indhentet i mini­
steriets retsafdeling. Udtalelsen f0lger nedenfor i sin 
fulde ordlyd: 

" Art. VII stk. 4, hvorefter det tillades hver parts stats-· 
borgere og selskaber inden for den anden parts omrader 
efter eget valg at besk~ftige revisorer og andre tekniske 
sagkyndige, overordnede funktionrerer, sagf0rere, repr~­
sentanter ~g andet personale med specialuddannelse uden 
hensyn tilde pag~ldendes nationalitet, har direkte til 
formal at sikre disse selskaber retten til at ansrette 
egne borg_ere, dys. udlcendinge set fra den anden parts ,.,: 
side, i d·e · omhandlede stillinger. En pa.stand om diskri- , . ~-
min at ion over for amerikanske borgere ved ansrettelse i ,, .···'/'i 
danske selskaber i USA har derfor ikke noget holdepunkt · ... 
i traktatens ordlyd eller dens motiver. ·f 

Det er endvidere udenrigsministeriets forstaelse, at be­
stemmelsen i artikel VII stk. 4 om adgang til at ansrette 
personale uden hensyn tilde pag~ldendes nationalitet 
mases som en g:enerel bestemmelse, der, hvor andet ikke 
er fastsat, ma gcelde ethvert selskab, som kontrolleres 
og ledes af en parts statsborgere eller selskaber, pa 
den anden parts omrade, saledes ogsa de i medf0r afar­
tikel VIII oprettede selskaber. Denne opfattelse be­
styrkes af den forstaelse af artikel VIII, som traktat­
parterne har givet udtryk for i det "referat vedr0rende 
fortolkning", som er vedhreftet traktaten, og st0ttes 
tillige af reale grunde bag bef0jelsen i samme artikel 
til at kontrollere og lede et pa den anden parts omrade 
oprettet selskab. 

Opmcerksomheden henledes i 0,•rigt pa traktatens artikel 
XXIV, hvorefter enhver t'l1 istighed mellem parterne om 
traktatens fortolkning og anvendelse, der ikke pa til­
fredsstillende made er blevet afgjort ved diplomatisk 
forhandling, skal indankes for Den Mellemfolkelige Dom-

""/,:',:"';,-

64.De


·t, . 

C 
·f· 
·):. 

:·.~·,':· 
~t"l ' ~- "._' 

.f'., 
,',\ 

\,-,'.:•. 

.... ' 

- 2 

• ·" !•I'•·• : , .• -., .. -• 't , ... 
. . ... )'' ';_&!~J~~ •. /~~~.~ .··-~. 

..... j flt~~ 

.:~:tf~ 
stol, med mindre parterne enes om, at afg0r~lsen skal · ,~i~ 
tra:1~:fes ved andre fredelige midler ( stk • .2). Endvidere r::'--f\l: 
skal hver part velvilligt overveje henvendelser, som ~{]~.:+' 
den anden part matte ret·te. anga.ende sp0rg~m~l om t 7ak- · __ ._}.,._· .. _·_"'4-t· 
tat ens gennemf0relse, og give passende leJl1ghed t1l _:.;.:;t 
radslagning vedrorende sadanne henvendelser (stk~ 1). f(~;:f. 
Denne bestemmelse indebrerer, at en autoritativ fortolk- ttrt• 
ning af' traktatens bestemmelser alene kan. f'astsret'j:;es af :jJ.t. 
traktatparterne i forening ~ller af' en tredje part :_),_':;i, 
(f'.eks. domstol eller voldg1ft), til hvem traktatpar- /~~;,,· 
terne matte vrere enige om at overlade afg0relsen. Selv 'r(·: .. 
om traktaten efter det i USA gceldende transforrnerings- t{;i;. 
system er urniddelbart anvendelig i forbundsstatens eller ,~1,: · 
enkeltstaternes retssystem, og traktatens bestemmelser ~~ •. 
derfor kan paberabes direkte ved de nationale domstole, 
ma bestemmelsen i artikel XXIV g0re det klart, at en 
amerikansk domstol ikke autoritativt kan fortolke trak-
tatens bestemmelser." 

P.M.V. 
E.B • 

i ~"' .. -:,,, ... = ~·:.:."' ':"'f Q~ . 

~ "~ y; t1/i <, ~1.., 
---··. ··----·--~----
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12 t::-,T] /)cm11u1L-Frfr11ds/1i]J, C0111111f'rrc, Ncwiy.-Ocl. 1, 1,951 

or cnch of the J>urtiPs, otl11•r l lrn11 
Grccnhm<l, till' l'1m11nrn Cnnnl 
Zone nnd the Trust. Terri ton· o[ 
the l'ucific Jsl1111ds. · 

.Articll' :X...""\.JV. 

1. Each Pnrt" shnll nt'cord 
sympnthrtic l'CJ11;idcrnt.ion to, rwd 
shull afford udcquntc opportunit,~· 
for consultution r<'gimling, such 
rcprrscntntions us the other Purty 
runy mnkc \\ith respect to nny 
mnttc•r ·affecting the opcrutio11 of 
the prC>scnt Treaty. 

2. Any <lispute between the 
Pnrties as to 1.he interpretation or 
npplicntion ofgthc present Trcnty, 
llOt satisfactorily ndjustcd hy 
diplomacy, shdl be submitted to 
the lnternutio11al Court of Justice, 
uo!C'ss the Purti<'s ng:rce to setth!­
mcnt by some other pacific menus. 

.Article XXV. 

The present Treaty shall replncc· 
the connntion of friendship, com­
merce and nn Yig:u.tion signed April 
26, 1S26,[1) except Articles S, 9, 
aud 10 thereof, which shnll remuin 
in force until replaced by a con­
sulnr convention between the two 
Pnrtic~ or until one Yenr after 
eithe:r Pnrty shall hav~ ginn to 
the other Pnrty written notice of 
terminntion of the aforesaid 
Articles. 

Article :X:..."\:V1. 

1. The present Treaty shnll be 
ratified, nnd the rntificntions 
thereof shall be exchanged at 
\)ashington as soon as possible. 

1 TS G5; S Sts.t. 340 . 

o,·,·rh11jhPd m<'d undtngclsc uf 
Gron ln nd, ]'11 numu k111111lzou<'n og 
formyndcrslrn bsomrl1<lct Stillc­
ha vspcrne. 

.Art.ikel XXIV . 

1. Ifrcr pnrt vil vclvillig 
onrnje henvcndt"lser, som den 
:mdcn pnrt matte rctte ungaendc 
sporgsmll om nrerYrerende trnk­
tnts genncmforelse, og give 
pu!'scude lcjlighed til raclslngning 
vedrorendc si'i<lunnc hcnnndelscr. 

2. EnhYer tYistighed mellem 
pnrtcrnc om nrerYrenm<le truktnts 
fortolkning og nnYcn<lelse, dcr 
ikke pa tilfredsstillendc madl' er 
blcvet. nfgjort Yed diplomatisk 
forhnndling, sknl indnnkes !or 
Den ).Icllcmfolkclign Domstol, 
medmindrc parterne encs om, 
nt nfgprelsc sknl trreff ps ved nndre 
fredelige 111idlcr. 

.Artikel XXV. 

X rerv:rrende trnkta t tr red er i 
stedct for den den 26. npril 1S26 
undertcgnede vcnsknbs-, hnndcls­
og ;.kibsfnrtskonnntion, dog at 
sidstn:I)Yntcs artikler 8, 9 og 10 
sknl forblivc i kraft, indtil <le 
m!!tte bliYe crstnttet af en 
konsulnroverenskornst mellem de 
to parter, eller indtil dcr er 
forlpbct. eet :lr eftcr, at en nf 
parterne ved skriftligt varsel til 
den nn<len part matte hu,e opsugt 
de pagreldcnde nrtiklcr. 

Artikel XX\T 

1. XrerY:I!reudc trnktut sknl 
rii ti ficeres og ratifikn t ionsinstru­
m enterne snarest mulii: ud,·eksles 
i Washington. -
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UNITED STATES COURT OF APPEALS 

Second Circuit 

At a· Stated Term of the United States Court of Appeals, in and for the Second 
Circuit, held at the United States Court House, in the City of New York, on the 

day of , one thousand nine hundred 
and 

Sumitomo ShoJi America, Inc .• 

Petitioner. 

V. 

Lisa M. Avigliano, et al .• 

· .·. ?. , Re_spondents 

79-8460 

It is· hereby ordered that the motiop made herein by counsel for the 

~ petitioner ~IXDdar.t 

by notice of motion dated August 16, 1979 for leave to appeal. 
_.,.. 

..... 
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