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District court No. 
85-745 

ORDER 

Pursuant to the order of the Third Circuit Court of 

Appeals (Gibbons, J.), dated April 29, 1986, to determine the 
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contents of the record herein, and pursuant to the order of this 

Court, dated August 19, 1986, and argument of counsel having been 

heard on July 28 and August 20, 1986, this Court finds that the 

following materials are not contained in the District Court 

record and should pr8pe~lj te stricken from the record submitted 

to the Third Circuit Court of Appeals. Designations contained in 

• parentheses indicate the location of these materials in the 

i appendix submitted by appellants to the Circuit court. 
I 

1. Court Clerk's records of jury deliberations, 

December 21, 1976 (laFl-3). 

2. Court Clerk's records of jury deliberations, 

May 26, 1967 (laF4-6). 

3. Photographs of Rubin Carter's car (laF7-8). 

4. Testimony of Patricia Valentine from first trial 

on May 10, 1967 (laF99-178). 

5. Typewritten notes of oral interrogation of Rubin 

Carter (laF12). 

6. Typewritten notes of oral interrogation of John 

Artis (laFlB-19). 

7. Grand jury testimony of John Artis on June 29, 

1966 (laF24-98). 

8. Excerpt from "The Sixteenth Round" (laFl0-11). 

9. Agreement dated September 17, 1975 among Alfred 

Bello, Melvin Ziem and Joseph Miller, regarding "The Lafayette 

Bar Massacre" (2aF188-191). 

-2-
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10. Testimony of Alfred Bello to Essex County grand 

jury on December 19, 1975 (2aF245-288). 

11. Agreement dated December 8, 1975 among Jerry 

, Leopaldi, Alfred Bello, Joseph Miller and Melvin Ziem, regarding 

motion picture production (2aF192-196). 

~=- Lecter of Joseph ~iller to Sherry Lansing, MGM 

Studios, dated September 2, 1975. Letter of Joseph Miller to 

.: Sohcha Metzler, The Viking Press, dated September 2, 1975 

'i 
1 (2aF179-182). 

. I 

13. Outline of script for "The Lafayette Bar Massacre" 

(2aF183-187). 

14. Portion of defense affidavit filed with Appellate 

Division, , 29 (3aE543-546). 

This Court declines to rule on the non-record matters 

included in the brief submitted by appellants to the Third Cir­

cuit Court of Appeals. 

-3-
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If you look at this and that and so forth, 

then they know how to respond in their re ■ponding 

brief, and you're preaiding over the teat run of 

the brief. It i ■ not fair. In the appearance of 

the whole procea ■, it'• offensive, and we don't ~ink 

they ahould have come to you in the first place 

and ask you to look at a brief to deal with the opinion 

your Honor made. 

THE COURT: I will take a recess, and I'd 

imagine in no more than a half-hour I will come back 

out. 

(A recess was taken.) 

(After recess.) 

THE CLERK: All rise. 
' 

THE COURT: Be seated. 

This matter is before the Court by reference 

from the Court of Appeals to settle. the record in 

this matter. 

Despite the applicable rules, the decision 

of the Court of Appeals and the decision of this Court, 

all of which clearly establish the parameters for 

the record, the appellant-respondent has and continues 

to insist that the record on appeal may include 

evidence not presented to this Court. 

The State contends that it baa the right 
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to present evidence to the Court of Appeals to 

refute the factual basis for this court's decision, 

notwithstanding that such evidence was not presented 

to or considered by this Court in arriving at its 

decision. 

This Court has and continues to respect 

that contention. Indeed the matter was remanded 

to this Court to determine the record before it, but 

not to determine whether the record could or should 

be supplemented in connection with the appeal. 

The parties were directed to meet and seek 

to reach agreement on the record pursuant to this 

Court's direction, that only those matters which 

were presented to this Court were to be included 

in the Appellate record. Notwithstanding that clear 

direction, the State choosing to ignore it, persists 

in its efforts to expand the record beyond what was 

presented to this Court. 

Petitioners have conceded that items D, K, 

M, do appear in the record and have accordingly 

withdrawn their motion to strike these matters from 

the appendix. 

The State concedes that none of the 
.-

remaining items were in the record before this Court 

65 

in the form they have presented to the Appellate Court. 

J(5 • 
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Some were in evidence in the prior trials, and some 

were not. Some of the items are referred to in the 

record presented to thi■ Court, but not in the form 

presented originally to this Court. Por instance, 

where a witness was confronted with grand jury testi­

mony, the State now wishes to preaent to the Court 

of Appeals the original grand jury testimony, item N, 

although not part of the trial record or the record 

before the Court in that form. 

The State argues that this will simplify 

the work of the Court of Appeals, but it totally 

ignores the obligation of the Court to review the 

matter in the same form as submitted to the Court 

below. 

The State also seeks to go entirely outside 

the record and present excerpts from a book written 

by one of the petitioners, item J, arguing that it 

refutes some of the Court's findings. Those excerpts 

were never evidence in any proceeding, and it is 

inconceivable that they should now be considered on 

appeal for the first time . 

The State argues that the Court of Appeals 

should have materials that this Court did not have, 

because the State did not know how this Court was 

going to rule. 

I,. 
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Fir■t, the petiticmer'• contentions, some 

of which were ultimately adopted by this Court, were 

clearly enunciated from the outset. 

Second, the State waa invited by the Court 

to submit anything and everything it wished in 

response to petitioner's contentions and in support 

67 

of its own. For the State to contend that it should 

now be able to present evidence to the Court of Appeal■ 

never presented or considered by this Court, because 

it failed to anticipate an unfavorable ruling is 

ludicrous. 

Petitioners have also moved to ■trike 

13 certain portions of appellant's brief on the ground 

u that it too relies upon matters outside of the 

15 record. Appellants, consistent with the unflagging 

16 position they have taken in this Court have made factual 

17 ascertions and arguments based upon matters outside 

1s of the record or unsupported by it. However, the 

19 reference from the Court of Appeals related to the 

20 

21 
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25 

appendix only, and this court deems it inappropriate 

and prasumptous to rule on petitioner's motion to 

strike portions of appellant's brief. That controve~•Y 

is more appropriately one to be resolved by the Court 

of Appeals and not the Court from whom the appeal haa 

been taken. 
Jl7 , 
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For the foregoing reasons, appelee's 

motion to strike from the record items A through R i• 

granted, excluding therefrom D, x, and M, the aotion 

to ■ trike those items having been withdrawn. 

Counsel for petitioner should submit an 

appropriate order immediately, because I underatand 

that this obviously is one of the matters that must 

a ~:b.:e_:r:.:e:.:s:..:o:..:1:.v;..e:.d:_.;.f.:.o.:r....:;t;:h;..:e:...:a:;p;;.;p~e;;.:a,;l..;t~o;..:b~e;...;e;.;x;,:,:p~e;:,.;;d=i..:t:.;:e~d;..:•~~~--=i---t 
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MR. MARMO: May I ask something of your 

Honor? 

Item Number P, trial testimony of Rubin 

Carter, is not in the appendix. You made no reference 

to that. You made reference -- there's nothing to 

be stricken from the appendix. The affidavit says 

it, but I think we're in agreement it is not. 

THE COURT: Fis not in the appendix, but 

was referred to in the brief. To make the record 

clear, I am not ruling on anything in regard to the 

motion to strike on the brief. So excluded from the 

order should be any reference to F. You can say the 

Court has not ruled upon it. 

MR. FRIEDMAN: I think you said you ruled on 

our material going into it 

THE COURT: I have signed an order to that 

effect. If it is in the record and you requested to mak 
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Friedman . 

THE COURT: Be seated. 

May I have the appearances, please? 

MR. FRIEDMAN: For the appellee, Leon 

MR. MARMO: Ronald Marmo and John Goceljak 

from the Passaic County Prosecutor's Office. 

THE COURT: Gentlemen, where are we? Still 

not agreed? 

MR. FRIEDMAN: We met on July 30th, and 

I don't think we advanced much beyond what our papers 

had said. 

I think it's fair to characterize what Mr. 

Marmo said at the meeting was the material we were 

fighting about, that we were contentious about, were not 

before the Court in that form, and we said we rlll put 

it in the form it was before the Court, and if it wasn't 

in that form before the Court, that it can't be part 

of the record, and I don't think I'm misstating it. 

(1;t~~1osition is as stated in their answering papers, 

and we didn't get beyond that, so that we have 

to fight out the whole thing ite~ by item. Unless 

Mr. Marmo wants to characterize it some other way, 

I think that's what happened . 

MR. M..~ru10 :· We'd like the opportunity to 

be heard and present our views with regard to each of 

•• 

I 
ii 
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these items. Won't take very long. That's what 

we're seeking to do. 

We have a fairly good idea about your 

inclination as based upon what transpired in court 

3 

last time, but I think we believe we have a reasonable 

and legitimate argument with regard to each of the 

matters, and why you should permit these matters to 

remain in this appendix that has been submitted to the 

Third Circuit. 

THE COURT: Let's deal with the list. 

Suppose we take the motion to settle the record 

MR. MARMO: Page 3 you're referring to, the 

affidavit of Myron Beldock. 

THE COURT: Yes. 

MR. MARMO: The items are listed on Page 3. 

THE COURT: Let me make a note what we're 

working from for the record. All right. So I take it 

looking at Page 3 and Page 4, and those are the items 

A through R inclusive, that it's the position of the 

St~te that all of those items are and should be in 

the record? You concede none? 

MR. MARMO: Yes. 

THE COU~T: Do you contend they were in the 

record before me? 

MR. HARZ!O: In effect they were in the record 

XlO 
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before you, many of them, or they were exhibits at 

the trial, or that there were things that your Honor 
, 

said in your opinion, which would justify their being 

in the record before the Third Circuit. There's a 

different position with regard to each item. 

THE COURT: Take them one at a time. 

MR. MARMO: The first two items 

MR. FRIEDMAN: Should Mr. ~armo go first? 

THE COURT: I think so, because the way 

I read it now, Hr. Friedman, is that Mr. Marmo in effect 

is saying that these aren't in the record, but that' fo 

some reason he has the right to include them in the 

appendix. 

MR. FRIEDMAN: The three items we'll concede. 

We'll go through --

I-IR. MARMO: Some of the items in Beldock's 

affidavit he said were not in the record. When we respo dee 

and delineated our basis for the items, they have 

conceded that they themselves put some of those items 

in the record. 

THE COURT: Let's take the conceded ones 

MR. FRIEDMAN~ That's D, Item D, Item K, 

Item M, M as in mother. Those three. We're fighting 

over 15 items. 

THE COURT: All right. So let's start then 

Kll 
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with A. 

MR. MARMO: Your Honor, A as well as Bare th 

Court Clerk's records of jury deliberations. Those 

records constitute, I believe, two pages, each have 

a total of three pages. I'm not sure. But just 

l 

those few amount of pages in a record of 20,000 pages, 

and the records w~re presented to the Third Circuit 

to support our argument that with regard to the nature 

of the jury deliberations in your Honor's ruling in 

this matter, you decided it on two grounds. Each of 

those grounds was premised, we contend to the Third 

Circuit, on the position that it was a close case that 

was presented to the jury . 

In su?port of that premise and that element 

of your Honor's ruling, your Honor cited United States 

ex. rel. Haynes v. Mc Kendrick and took from that opinio 

and incorporated in your opinion the language about the 

case being close, prejudice being great, and that was 

the justification for a referral in Mc Iendrick, althoug 

your Honor doesn't suggest factually the cases compare. 

In fact, you mention in your opinion 

Mc Kendrick is a severe case, and that factually the 

information in the case is different. Your Honor 

cited that opinion as the basis for the proposition; 

the premise, foundation of both rulings that the case 

K12 
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that the case was close examined the jury deliberations 

and found that the jury deliberations were extensive 

for the amount of the case involved, and that they· 

were eventful in that there were four questions that 

the jury asked during the course of their deliberations. 

He contend that that is a· valid way to -- a 

valid consideration in determining whether or not, 

in fact, the case was close as it was presented to 

the jury ultimately. 

Your Honor never in your opinion examined 

the jury deliberations. 

THE COURT: Were they submitted? 

MR. MARHO: Let me finish. They are, in 

fact, submitted, and I'll tell you where they are. 

?he jury deliberations in our case, sir, were very 

brief, and they were uneventful. ~his was a case that 

lasted for months, that was hotly contested, involving 

raany issues. The fact is that the jury did not struggle 

i·rith the case. 

We have argued this case throughout the 

appeal that the jury did not struggle with this case, 

and that this was not a close case. That can be 

seen in the transcript, because by looking at the 

Kl:S 
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transcript, you can see how long the jury deliberated. 

It's in the record. By looking at the transcript, 

you can see that the jury did not ask any questions 

during the course of the deliberations, simply because 

the jury goes out according to the transcript at 

a particular time and comes back at another time, 

and there are no questions in the record. So this 

information is in the record. But I suggest to your 

Honor, it facilitates the argument we want to make. 

It causes no prejudice to the defense, and it's so 

much easier to make the presentation for an appellant 

court to look at the docket sheet and see the notes. 

They contain nothing that is in any way 

prejudicial or harmful to the defense. They contain 

information that is in the record. 

to see. And if it's easier to see 

It's just easier 

THE counT: When you s~y in the record, 

you mean the record before m~? 

MR. MARMO: Yes. In the transcript of the 

trial. It's just instead of having to ferret out 

and see there were no questions asked, because the 

transcript doesn't have any --

~HE COURT: That's not my question. A and 

B, were they in the record before me? 

MR. MA!l:"10: Those itefl\s, your Honor~ A and B 

1114 
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,-,ere not in the record in that form. I'm suggesting 

to you, your Honor, your Honor can take the tact with 

me, can respond to rne and say I'm following the strict 

letter of what Judg3 Gibbons' note is, in effect his 

ordar to !"IC?. It says to deciJa on what the context 

o~ the appendix should be bas~d on what was in the 

r~cord before me. You can follow the for:!!. ,,. ... 
j 

I'~ suggesting to your Donor there is a 

7er~ goof reaso~ to ~eal wit~ tha substance of this 

It'3 i~portant that this appeal be prosecuted 

T~~ d~fense had years to prepare the 

~rgument they su~~itted to you. They have had more 

~iue th3n they' c ev·er need to "prepare the responding 

bri~f and r3spond to this. This isn't sorn~ information 

":'.!:at in so~e uay i:J ~ar~f:11 • to t'hcm, some way ties 

t:1eir hands i:1 th~ir responding brief. It just makes 

i~ easier for the Court to see this point, and if it's 

ea3ier for the Court, if th2y can look at that one 

1ocu~cnt an1 don't have to search throughout the 

t=anscript, why shouldn't it be in there? ~~dge, 

shouldn't 7our Honor deal with the substance of this 

~atte=, so we 1on't ~ave to a~1a7 th~ ~&tt~r to make a 

~otion to t'ha "':'hird C::.:rcuit to supplc.mant the record? 
, 

--
Tha information with regard to the jury, the 

jury th~ Court Clerk'3 sheet wit~ regard to jury 

K15 
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leliberations, with regard to the first trial, we 

think is a valid and proper submission to the 

Thire Ci:::cuit; :.:>cc<'.use your ::onor concluded in your 

opinicn ~h::.t it ~-,:i.s the motive issue that made the 

di=fe~~:1c:: .::..::1 t:-.:e v~=~ict or probubly ~ace a difference 

native issue was not in the case 

':'here's ::io quest~_qn about that, ·and 

t~'e ju.r:· dcl.::.be~:1ticn~ were; nlnost identical. 

Are yo~ s~ggesting that this 

·.;cnld givr.: t!;.2 .~p_1ellr:::.t~ Court an opportunity to find 

Sorry? 

COV:-:.T: Are you suggesting that the 

~-~.:?:)3llate Court zi.1oulc. hav~ this, because if they had 

~o~cludcd o~ ~hia issue? 

I'~ suggesting to your 

:ro:icr tha:: yoi.l concl::dcc1 it rs a close case. I'm 

~i.lggesting to yo~r Honor in our brief we cite many, 

i:".any rc:.son:; ~.-hy th~ t is not a valid conclusion. You 

.:; ca::ed in :~ay:12s versus Mc I~endrick -- we didn't have 

··:his case. :!'::.u:r !Io::~r stated t!,~t c~se, in your opinion, 

·'.:hat ca::c c~·~::.l.: ·.-1ith ··- we're .:.cciding whether or not 

that'::; a clc:;::: case. ~Ye cond-ucted c1. Ve'!:y close study 

~z the jur7 deliberations. Your ?-oner gtated that. That 

x1, 
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wasn't a case we ,-1ere responding to before your Honor. 

T!IE COURT: But what you're suggesting is 

MR. MAR~O: It's factu~l and legal, because 

y~u nade leg~l conclusions based on this determination. 

T~E COU~T: We've bgen through this ten 

ti~es already. ___ ., 
I 

Don't t!'link we've been thr'ugh it 

T~~ COUP.~: You're saying I made certain 

factual conclusio~3, ~hich were the basis of my 

opinion, and that you want the opportunity to present 

to the Appellat9 C~ur~ facts in contravention of 

t:1ose conclusions t!12-= were not presented to me, and 

w~ich I dif not ~on3i1cr. 

I don't agree with that. 

THE COURT: Tel 1 ne 

MR. MAR!-10: '!'hose facts were before you. 

Th~y were t~ere in the transcript. We know how long 

~ha jury d~l~~erations were. It says in the transcript. 

~!e !~now t'!-lr:rc were no questions by the jury, that 

they we=c brief nn~ uneventful. I can make that 

~rgu~ent, ~nc it c~n•t be dis~uted based on the 

transcript you had ~efore you. .--

I'~ saying it's f~i=. just and reasonable 

K17 
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to make it easier for a reviewing Court. 

THE COURT: Suppose there was a newspaper 

article that su~~arized what the jury did that day, 

11 

ar.d how quickly thay arrived at their opinion. Could 

you give that to the Court and say this is all 

condensed for you, even thoush the trial court never 

saw it, this will make it easier? 

MR. MAR!!O: Most r~!:jpectfully, that's not 

.~ -:air an ::t!or:;y. I'rn suggesting the Court 

hav~ the records of the presiding Court itself, two 

~heets of ?~per in an appe~dix of 20,000 pages that 

~as pre?nred with many hours of expenditure of time, 

a~d we got this order from Judge Gibbo~s the day 

~efo~e the ap?endix was to be tr~nsported to the Third 

Circui~ Court o~ Appe~ls. ~h?.t's whe~ we got the order. 

The defense ~-1ent over the phone, however 

t!1 i?y did it, got this order from Judge Gibbons and 

~!~ had an o.:::-1er tha.t !laid no further e~tension of 

th~ time li";'lit. ?-!arch 28th is the day you have to 

On March 27th we rec~ived this order, 

Tr1E cnun.':': That goe'3 to th~ efficien:y 

of cornplyi~g with the order. That isn't what Judger 

Gibbons cire~t~d ~et~ do. It:n so simple, and! don't 

•1• 
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~now why~~ can't see~ to agree on this. Judge 

C~b~ons s?id there's a dispute as to what was in 

su~?l~~ented. ~nd you continue to ~ake this same 

,~~ell2~~ Court should have the right to see evidence 

see and did not consider, and I think· : -~.-
y'?u 'r,? Wr'.')ng. 

·-·· I 

I don't think the rules permit it. I 

Jo~•~ ~hink the decision of the Court of Appeals 

:?e~:ni ~s it, and my prior rulings have all be.en 

I hav~ been asked to tell the Appellate 

c~u=t whnt uas before me, what was in the record, and 

! 10n't knm•1 why we keep coming back to this. 

MR. ~1AR!!O: For one reason, your Honor, 

b~c,·t:se you !')r~sented the Mc Kendrick case, in your 

opi_nion, and the Mc Kendrick case is based on the 

ex~~inuti~n of tha jury deliberations~ and we think 

we'd maka a valid reasonable argument to the Third 

Circuit when we say the jury deliberations and 

examination of the jury deliberations here are not 

consi~tcnt YTith wh~t Judge SEi.rokin found. At least 

it's one consideration to b~ looked at in deciding 

\-1heth~r O'!'.' not thnre is a close case. That's the case 

you chose to rely upon • in your opinion, and we are r· 

re~pondin~ to that opinion on an~eal. 
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I kno\7 technically the language of your 

orc~r. Yo~1're a~solutely right. But I'm suggesting 

~o :,ou to ex:-,ecit~ t"lis appeal, because this is not 

in=or:-1c1tirm t~~at is ?rejudicial or disputable, because 

t~is ig a valid res~~nse to the argument, and the posi­

tion th~t your Boner took in your opinion, because this 

i~~or~ation in a different form was in the record 
.~-, 
; 

~efcre your Hon~r, and because it makes it easier to 

::-rE-s~nt the ar']ument and more im~ortantly easier for 

A; 

~ co~rt to e~~~ine the argument by just looking at that 

n~~ <i0c,..,'i~n-t. of the deliberations, i-t.' s just right 

=o~ your TTo~or to deal with the substance of the matter, 

::-'l·t~er than the form and perr.i.it these t~-,o or three 

pa~es to be contained in that 20,000 page appendix. 

T~E COURT: Let's move on. What's next? 

C? 

UR. MARMO: C, which is the photos of Rubin 

Carter's car. Those photos were marked as exhibits 

during t~c course of the trial. The jury saw the 

exhibits at the trial. Those -- what that car looked 

li~e is critical to the identification of the car. 

~10 one would sug~cst anythinc::r different. It's a 

distinctive lookinq car. The car was identified. ~he 

defendants were found in the car minutes after the ·-

~urder. There is no rP.asonable way to look at the 

1120 
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evi~ence an= sugge~t ~hat is not the murderer's car, 

but -- you can appreciate that when you look at the 

14 

=~'~ ae~crihcd inti~at~ly in ~he tape recording 

that Selle nad~ on t3?e to th3 police officers early 
•-'" A.; 

The ?hotogr~?t of this car, an 

i~c~tical photo~ra?h was subnitted to your Honor in 

or.co~ the volu~e3 tha~ was subnitted to you by the 

~r1en I ca:', "identic:ll,n I mean identical 

i:1 t'!:.is tern. I've con?ared it to the photograph 

It's ieenticnl ~xcept the photocopying 

ha~ it infinitesinally enlar~ed, b~-t if you look at 

0::1 t21e tr~e~ _. th(:' phot::, is e~i::actly the sa~.e picture. 

The ot~ar cifferenc~ is in the testimony, 

~he id~ntif7ing witr.~s~ or on~ of the witnesses who 

id9r.tified tr.~ c~= circled a portion of the tail lights 

th L'.t !Jhe cont~nderl light up when t~e car's brake 

That is in the photograph we 

sub~itted tr, the C -:,':.1 !." t . Tho..t' c:; in th~ rcc-:,rd. The 

~ur:_, ho.c th~ e,i:h i 1:>i t 1nri~'J' t!"lc trinl. T-1-- ... s9erns most 
, 

anr~a~onc1b le to say a revie·winrr court can't look at' 
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!act t~~t the distinctive features of the car 

a :=::.-itL-:.:1.l is3:1e in the identification and 
. 

cr~ti~al i~~~~ i~ ~hi~ c~sc .:1.~d so~ething your Honor 

15 

~ ·1 ::--0 ..I.. ... """!. -- -- ·-· - . '-· :, 

One 

~".1::::-.~i tt::; c1 "by t:ic petitioners, appe llees , and 

:.~c- -:i::-~ t:ia t we' v,~ submitted in the rao.ord, and your "'; 
( 

·~0·1or ~:in .1e3 th:i.t we' re tal':ing about the same view 

~-Ft. FTI TZD!-L.,\.IL Can I say one thing about 

!•!n. HARMO: I have it here. 

!·IR. FRII::D2L'Ui: Thay didn't put in any 

. ex~ibits from the trial 

"i-::.~:-::o ·1ill a:;rce: <so the tri3.l exhibits ~-1ere not sub­

~ittcd to you. We submitted one photograph, one 

~:·1oto';'ra::,:1. ~1hich i:; slightly different in form than the 

t=i~l oxhibi~. They ?Uta second photograph into the 

::-cco::.-r1, whic"i •ve did not sub~i t t and which nowhere appear 

in the rccor:1. T·Je ''1oulc1n' t be fighting ov_er, you know, 

,.,~c:• :'tlt ir: --. ::;C?con,:i. :?h•::,tog::::-:i.r;h, which wasn't submitted, 

and it was chan0ed. Why didn ''!: they put in the; photo-
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THE COUR7~ ~hat is not in at all, the 

one that you submitted to me was not in the record? 

MR. FRIEDMAN: Not in the record. We're 

perfectly happy to have this one in the record. Now, 

that is smaller, and it has a circle around it --

MR. MARHO: Your Honor can examine it, and 

if it's smaller, it's infinitesimally srn~ller. 

Perhaps the photocopying, that is so tiny a difference. 

THE COURT: Why did you object then? Why 

did you object --

~lR. MARMO: Judge, should we tear apart 

our appendix for this ridiculous reason? 

HR. FRIEDMAN: If that were the only thing 

it's the second photograph. The second photograph 

was not submitted. 

HR. HAR.MO: I'd say, your Honor, customarily 

! 'r.1 not accustomed to being in Federal Court, but 

state appellate courts call our office and ask to 

see things. I just got a call yesterday, in fact, from 

a court that wanted to see a jury form. It wasn't 

in the recor:1 before that 

THE COURT: But the difference is that is an 

appeal from a trial court, and the Court has the right 

to see any evidence that was presented to that jury, 

and that judge, because they considered it. Maybe that's 

1(23 
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w~y you a~d I are havi~g such difficulty here. I'm 

sitting as a court reviewing an application for a writ 

of habeas corpus. You can't supplement the record 

on appeal when you're asking the Appellate Court to 

look at things you never submitted to me. 

MR. MARMO: I'm taking issue with you. 

You have the photograph of the car in front of you. 

Does your Honor see any difference of any significance 

other than the circling of the tail lights between the 

two photographs? 

THE COURT: I will rule on it. I want to hear 

your position. Let's move on. 

MR. llARMO: Hy position is the same as with 

the former thing. I think it makes it so much easier 

for the Court to deal with this issue. We're dealing 

with re~olving what is just here, and it seems to me 

if it's easier for the Court to understand the testimony 

and know the truth about this case, and this is 

sonething which was an exhibit at trial, and it's not 

a disputable item as to validity or accuracy, and it's 

part of an argument that responds to what your Honor 

said in your opinion, then we suggest it should be in 

the record be:ore the Third Circuit. 

T!-11: COURT: 1·7e' ve discussed this a number of 

times. Suppose in connection with this application that 

1124 
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the defendant -- the State left out in its submissions 

to this Court half of the evidence that would have 

submitted the conviction, that you just didn't give it 

to me. I didn't consider it, and I ruled against you. 

You mean on appeal you could say, "Wait a minute. 

We've got all this terrific evidence that the judge 

below never considered. We didn't give it to him, 

but now you ought to look at it~" Isn't that exactly 

what we're talking about? 

HR. MARMO: No, not at all. You have the 

picture of the car. You had that in front of you. The 

~ecord is full of talk about the picture of the car. 

THE COURT: Let!s not focus on the car. 

~hat's the most minute of the --

!-m. HAm-10: ~-7e' re doing the i terns one at a 

ti~e, and I'm telling you there's a valid basis for 

your Honor not to conform to the strict letter of what 

th~t note is that we have from Judge Gibbons. I'm 

suggesting to your Honor that the Court should be 

concerned a~out expediting the appeal,concerned with 

~hat's fair and reasonable, even though it's your opinio 

that's the subject of this appeal. 

I don't suggest for a minute that that makes 

a difference, but rather than protract this matter, -ince 

it doesn't cause any harm, since there's no dispute about 

1125 
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THE COURT: Move on, please. Did you submit 

n photograph other than the one which is an enlargement 

of the one submitted by the petitione~a? 

MR. MARMO: There's a photograph of the side 

9 view of the car, which was marked as an exhibit during 

10 t};.e trial. 
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MR. FRIEDMAN: That was not in the record. 

We didn't submit it. 

that. 

I think Mr. Marmo would concede 

THE COURT: All right. Let's go to D. . 
MR. MARMO: D was ·submitted to you in three 

different submissions that the defense gave you, and 

they concede it. 

THE COURT: Dis conceded. 

MR. MARMO: Eis the testimony of Patricia 

Valentine from the first trial. 

In your Honor's opinion, you said that she 

testified at the first trial that the car was similar, 

and at the second trial she said the car was identical~ 

That's not correct, and the record even at the triaJ: 

shows this. It was the defense attorney who suggested 

I, 
I 
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to her that the car was similar, and she didn't agree 

with that. She said it looks the same, just like 

the car, which I suggest to your Honor, and which we 

argued to the Third Circuit, is consistent with her 

testimony. 

Your Honor's opinion suggests there is the 

clear implication that she was upgrading her testimony 

fro□ the first trial to the second trial. Your Honor 

was factually incorrect in your recitation of the 

record. It was not her who said similar. It was 

the defense attorney. 

Your Honor said she testified it was similar. 

She wouldn't. The defense attorney tried to get 

her to say it, but she wouldn't say it. She said 

looks just the same. That's consistent with identical. 

I suggest, and we argue to the Third Circuit 

that is not a fair characterization of this witness, 

and it uasn't fair to suggest that she upgrade her 

testimony from the first to the second trial, because 

the fact of the matter has been this woman has been 

consistent right along in the 20-year history of 

this case whenever she talked about the tail lights, 

so said it looks exactly the same, just like the car. 

THE COURT: Does her testimony from the first 

trial support that contention? 
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!-m. !-Ln.~!1O: 'Oositively. 

THE COURT: But it wasn't submitted to me? 

MR. MARMO: Part was. The business about 

similar was submitted to you, because they confronted 

her with that at the second trial, so it's in the 

transcript of the second trial, where the defense 

attorney sugg~sted to her, but you're saying the car 

was similar, and she wouldn't agree with that. 

THE COURT: Nhat do you want to add? 

Hn. MARMO: I'm saying since your Honor 

incorrectly stated what the record says about her 

testimony, and since your Honor suggested that she 

up~raded h~r testimony from the first trial to the 

second trial, which is both wrong, and unfair to this 

woman, and this witness, who has been burdened with 

this case all these years, it's fair and appropriate 

and just for us to show the Third Circuit what this 

wonan has oaid, whenever she talked about that car 

from the first trial, in light of the fact that 

your Senor is suggesting she's upgrading her testimony. 

She's im~roving her testimony 

~HE COURT: What do you suggest that this 

testiMony was not before me would show? 

:rn. MAR!,10: Consistent al 1 along and looked 

like the car that left, exactly like it. 

ma 
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THE COURT: You're saying that that would 

make my decision erroneous? 

MR. MARMO: The record that you had before 

4 you shows you were erroneous. 

22 

s THE COURT: I'm asking you: What does this 

6 add? 

7 MR. MAR~O: This shows not only was your 

e Honor wrong in your characterization of the portion 

9 of her first trial testimony that was read at the 

10 second trial, but in fact, this ~·dtness has never 

11 upgraded her testimony. 

12 THE COURT: Could you have argued that to 

13 me, that this testimony was before me? 

14 I·1R. }L'\P.NO: i·1e didn't know you were going 

15 to attribute to her what the defense attorney said. 

16 We didn~t know you were going to say that in your 

17 opinion and make statements. 

18 TITE COURT: Well, you ~ove for reconsideration, 

19 don't you? You say the decision is erroneous and 

20 

21 

22 

23 

24 

25 

here we have so~ething we want to SU?plement the 

record --

MR. MAR:10: tve chose after reading your 

opinion, we found many errors where your Honor made 

statements about the case that we think are wrong. 

TSE COUP.T: Obviously. 

MR. ~-L?\~:-1O: • I think unquestionably wrong. 
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It's not a question of interpretation, just a 

question of a. cold record. Your Honor said Mrs. 
' 

Valentine testified that the car was -- the fact 

of the matter was, she did not,and they tried to get 

her to say that, and she wouldn't. 

23 

THE COURT: You're suggesting that the 

Ap~ellate Court in reviewing ~y deicision should look 

at something I never saw. 

MR. MARMO: Yes, because of what you said 

in your o~inion. You accused that woman of upgrading 

her testimony. The fact of the matter is, that's 

not so. She has been consistent, and I think in 

fairness to her and in justice to this case, the 

Third Circuit ought to see every time she talked about 

t~e car at the first trial, her testi~ony was consistent 

with what she said at the second trial. She wasn't 

trying to embellish and wasn't trying to mitigate 

her testimony. She was trying to ~e as honest and 

as straight as she could be, and it wasn't fair in light 

of the record for your Honor to say she was upgrading 

her testimony between the first trial and the second 

trial. That's our position. 

THE COURT: Let's talk ahout this basically 

again. Let's take a simple negligence case, the Court 

sitting without 3 jury. I say I find witness A was 

KJO 
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telling the truth when she saw the plaintiff's car 

hit by the defendant. Can you on appeal say I've 

got a witness that can prove that that witness who 

testified against my client was in Florida at 

the time? 

MR. MARMO: That's not like our situation. 

THE COURT: Of course, it is. What you're 

arguing is that you have evidence to refute the 

facts presented to the Court, but that the Appellate 

Court should consider those even though they were 

not presented to the trial court. 

~1~. 1-lAR!-10: If your Honor said I concluded 

I heard the testimony of that witness, and she said 

the car was red, and we looked at the record and we 

saw it was the defense attorney who said, "Madam 

witness, isn't the car red,~ and she said, nNo, it's 

blue," if your Honor in your opinion said I don't 

place ~uch credibility on her testimony. It's weak 

testimony. 'l'he reason it's weak is because she said 

the car was red, and the defense attorney tried to 

get her to say red. She didn't say red. She said 

24 

blue. Here's her interrogatories. She never said that 

car was red, always said blue. And the judge said this 

witness said red, antl not only that, I find she'd 

upgraded her testimony from what she gave previously. 
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I think in fairness to that witness, we have every 

right on appeal of your factual conclusion to show 

25 

the Appellate Court this witness hasn't been upgradi~g 

her, enhancing her testimony --

THE COURT: Showing them things out of the 

record is not evidence --

MR . tlAR! IO : If the testimony at the trial 

was the opposite of what you said it was in your 

opinion 

THZ COURT: How would I know that? 

HR. HAR!10: necause you were there when you 

heard it. You read the record and --

TI:r: COURT: This isn't in the record. What 

you are offering was not in the record before ~e. 

::a. tiAR:1O: Okay. ~·7hat is in the record 

before you is the fact that you nisstated what 

she said about that c~r. 

THE COURT: Right. 

MR. HARMO: Then you went onto say, See 

where her tcstir.1ony is weak, and why I find it frayed, 

in quotes, because she'd upgraded her testimony. It was 

only si~ilar at the first trial and beca~e identical 

for the second trial. I'n suspicious of this witness 

and her testinony, and I think it's weak. The fact 

that it's ,,eak is important because ultinately I find 

K32 
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it's a close case, and I've inventoried all this testim y 

and show you in each area where it'a weak, and when 

on appeal she had why it wasn't weak, why it was so 

overwhelming, and why the jury didn't struggle --

THE COURT: You are suggesting that the 

Appellate Court should conclude otherwise? 

MR. MARMO: I'm suggesting the Appellate 

Court has a right to know.in justice to this case and 

the witness, that she hasn't changed her testimony, 

always been consistent. The reason I say that, number 

two, the record shows it, and number three, because 

your Honor -- because of what your Honor said about 

her in your opinion. We didn't know your Honor was 

going to accuse her of upgrading her testimony. 

THE COURT: If you don't present evidence 

MR. FRI~DMAN: Let me say --

MR. ~~RMO: There's no evidence she upgraded 

her testimony, your Honor. 

THE COURT: Wait a minute, please. We have 

been through this before. You are free to argue to the 

Appellate Court that any conclusions that this Court 

reached are unsupported by the record. That isn't 

what you are saying to me. You are saying, and we also 

want to show that the conclusions reached by the Court 

are wrong, because there is evidence out there that he 
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never saw, never considered, that he's wrong --

MR. MARMO: Only because of what you said 

in your opinion. We're dealing with responding to 

that opinion, and your Honor's opinion said not that 

there is a difference, but she's upgrading her 

testi~ony, and that makes her identification testimony 

weak, and we u~nt to show the Third Circuit we thlnk 

it's fair to this woman who is only a witness in this 

case, that sh~ ~as been consistent throughout her 

ex~erience in this case . 

T!-IE COTJRT: Mr. Fried!!lan? 

MR. FRI~DMA~: Obviously I could answer 

every one of these. We're half arguing the appeal. 

!Ju":lber one, her first trial testimony wasn't 

submitted to the second trial. She had every chance 

to put all of her first trial testi~ony into the second 

trial. The~ didn't do that. 

!!R. !-!AR~10: I 'c s ~:: 

MR. FRIED!'IA?l: Please. It's even worse there 

were parts of ~e~ first trial testimony that were read 

into the second trial. T~at's in the transcript. 

That's before you. They can argue whatever they want 

from the first portion of the first trial that was 

submitted as 9art of the second trial. 

!1uTi"her two, we made the pcint in our original 
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sub~ission that she upgraded. We said that in our 

brief that her testimony changed. in our opening 

brief. They had months, months to respond to it. to 

put in anything. Not like you said, something out 

of the blue that had never been mentioned before. 

28 

~i"e made the argument on all of this. You 

encouraged the~ to put in anything they wanted to answer 

our argu~ent~. Anything. They didn't submit. Now, 

a~ter our sub~ission, our support from the record, 

for our position, now they discover, oh, we should have 

~ut in something else that wasn't in the second trial, 

a!1d th at was in the first trial to answer the argument 

that we rnaae,the submission, that we made, and that 

we forwarfed on and that you accepted. 

even !'10re bizarre than anything else. 

I mean, that's 

For Hr. Marmo to say you brought it 

il? and that's the first chance we had to respond to it, 

it's not true. All of these things we've argued, and 

yo~•vc ~ade a finding to that effect. Now, they think 

'..l:? thi!'lgs outside of what was submitted to you and 

~ut~ide of what is even in the second trial, and now 

~~nt to give it to the Third Circuit --
22 

23 
~R. MARMO: That's not correct. They made 

24 
this arryurnent to you, but that's not what the record 

shows. 
25 
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THE COURT: Your argument is that the 

reason you didn't anticipate, and the reason you didn't 

submit this evidence was that my finding came out of 

the blue, and what Mr. Friedman is saying, you were 

alerted to their position from day one . 

MR. MARMO: All you had to do was look at 

the record and see it's not so. 

THE COURT: I did look at the record, and I 

decided 

!1R. MARMO: The record you had in front of 

you shows it was the defense attorney who used the 

terra, similar. You said Mrs. Valentine said it was 

similar. 

THE COURT: You must believe that this adds 

something to your case, or you wouldn't be insisting 

that it. go into the second 

MR. MARMO: In response to you --

THE COURT: but it's relevant to this 

issue, but not submitted to me for consideration --

MR. f-1ARMO: The recordn show that you had 

before you that she didn't upgrade her testimony. 

THE COURT: Hobody is challenging the record 

that was before me. You want to add to the record. 
_. 

MR. MARMO: You misinterpreted that record, 

and you characterize this witness' testimony wrongly and 

.,, 
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unfairly, and in fairness to her and in justice to 

this issue, we think that the Couit should see this 

worn.:ln who has been a witness and shuttled back and fort 

all thes~ years, and accused of things, has been 

honest and fortr.right ane candid as s:!'le could be, and as 

f~ir as she coulc be in her testimony. She wasn't 

leaning this way or that way. . ;_ -
It was,n.-~ t fair :to her "'-: 

to s~y s~c upgrac~d her testimony. 

You= I!onor confused what the defense 

attorr:.ey said and what Mrs. Valentine said is what 

~.,e argue to the Court, and what we say the record 

shows --

THE COU~T: What about F? 

HR. MAru:o: Tria). testimony of Rubin Carter 

i~ ~ct in the appendix. Th~re ~as 2 footnote in the 

h~ie~ that makes reference to it. It's not in the 

u?~endix, and our position with regard to what your 

::o:ior' s role is, your Honor is following the strict 

~~tt~r of Judge Gibbons' order, or your responses to 

~a sug0ast that. That order does not deal with our 

brief. Deal:; with our appendi:.t, and we contend it's 

unfair in appearance, and certainly in reality as 

well, for a court whose opinion is the subject of 

attack in a brief to be presiding over a hearing 

~-,ithout taking ou~ parts o:: t:iat briaf or taking out 

1137 
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parts of that argument. That's not what the order 

says, and it -;·rould be unfair, and it would be improper 

for you= 3onor to do that. 

T:r::: COURT: What is the appendix on appeal? 

Di1 i~ in=lu1e the trial testimony, F 

I•!? •• !-1ARMO: It said it did. 

:m. FRIZDMA~l: He said appep_(Jix and brief. 4' .. 
i 

C~:-i ·,c deal --

THE COURT: One at a time, please. 

HR. FRIE0:,1A:1: That's not the only item 

whera there are citations in the brief to the 

~~tt3rs not in the record. I think what we should 

do if we deal with the appendi:: 

THE COURT: Deal.with the appendix as it 

to the brief only. 

All right. G. 

MR. MARHO: G and !i are the typewritten 

not3s of the interrogation of John Artis. There are 

ty),~uri:.ten and handwritten notes. The handwritten 

notes you had. There's no dispute. The typewritten nots 

~;are 0.:1de from the handwritten notes and marked as 

e::hi~its during the course of the trial and were read 

:'.::::or. ~y the -:'!ctcc-::ive who ::i.a:'.:c the notes verbatim at 

t!:le trinl, so the not,3s are in the recordr we conteiid., 

in the form of the transcript. If it's easier for the 
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Appellate C~urt to have the notes in front of it 

when it's going th=ough argu:!lents about these notes, 

your llonor dealt with the notes in your opinion, we 

cont~n1 your 3onor said things about the notes that 

are wrong, t~~t you= Honor -- I do~'t want to go into 

t~2 5p~~i=ic refer~n~~s, but your 3onor said things 

about the notes that we contend are ja.at factually 
I 

wro~g, and we pra~ent the notes to the Third Circuit. 

It's so much easier for the Court to look at the 

f~~., pages of notes c!galing with an appendi::t of 20,000 

p~ges, to sit therl'.= and have that document in front 

of it, than to go through the transcript, which has 

the information in it. 

Di Sinon~ (?honetic) read from his notes 

~~=ing the ~ourse o~ the trial. So we contend for those 

~~asons, bec~use ycur Honor dealt with this on appeal, 

because the infornation is in the record, and because 

it's so muc~ eusier for a court to have the document 

in front of it and look at it, since it's not anything 

that is disputable as to what it is, that it should be 

in the reco:rd. 

TiiE CO'JRT: What abont I? 

.i:1R. MAR.i•10: Grand j ur:it testimony of John 

Artis or a 3Ubst~ntial part of it was read to the jiiy. 

It was read to the ju~y at the ~nd of the State's case. 

IUI 
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At that point just before the State rested, the grand 

jury testimony of Rubin Carter and John Artis was read 

to t~e jury. Ne del~ted certain references in the 

g=a::i.d jur7 te.:;ti::lor.y of John Artis when we were reading 

it ~o th~ jury. The Court didn't order us to do it. 

It Pasn't the subj~ct of argur.ient or ruling. We 

did it. Tho~e ref ~:::-ences deal with John Artis talkin~.--
r•Y 

abou:: ~-,h:it he hear~ with regard to retaliation with 

=-~1~::-e to t~c ~ur~e~ of a black man who was killed 

~ya whit~ man scv~ral hours before the Lafayette 

••1he::-c th2 ba::- owne::: •:1.:ts killed and the patrons of 

We ~usge~t that should be given to the 

Thi=~ Cir=uit -- to the jury. 

CO:JR'!': You :n e an it was n ' t given to me 

o::- t~c jur:·, and it should go to the Court of Appeals? 

MR. M.".\R.!10: Yes. Your Honor's case we 

~aee an ap?eal to =acisrn. Your opinion has a number of 

s~aterncnt~ that are rather sensational and received a 

lot of attention. TTe contend the opposite is correct, 

th~t t~~ raci~~ wa~ in the murder, and the reasons 

fo~ the mcrd~r,a~d ~e realiz~ the s~nsitivity of this 

issuq an1 dealt with it ~es?onsively and fairly,and 

nothing in the re~ord that suggests we didn't, and -

the~~' :J :1n u~1=ul lot in the ,:ecord to suggest we did. 

x,o 
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These are rather strong statements that 

your Honor nade about the way the prosecution dealt 

i1it:1 thi1 issue i::.1 t:1io case. Artis' grand jury 

te3titt'lony Si:.ic~ t:i~t t!'lere was talk of retaliation and 

t:1e t~l:-;: was a!)ou;: :~illing whites, killing whites. We 

di~n•t read that to t!'le jury, because at that point int e 

case we cont~nd thera was no doubt at~All why these "'· 
I 

peo;:,.!.e ~?e:.:-e :-,mrd~:::-~d in the Lafayette Bar in the context 

~~ ~verJ~hi~9 the jury heard. The motive for the killin 

~a~ as clenr as anything could be. 

T~~s information had the testimony to be 

inilanrnatory and ?crhaps be the subject of argument on 

a:,pc::il, an:l ·,,e un::..laterally to avoid this issue and 

r2cognizing the scnsitivit~ of this issue, didn't read 

·::: .. :1t inf-'Jr::1at~.or. to the j ur::. ':::he only way anyone 

=an ever Jmo~ 1 that is to read the transcript of the 

trial and reaJ along with it the transcript of the 

J~and jury testinon7 and see where it follows 

uord f o:: ~,ord 

,:,;~:; COu:::.T: Why cculdn 't that argument be 

r:-.ac~e to nc:> 

l!T!. ! 12\ n: ! J : 

. 
(jO'.'..ng to 5i::i.:f. 

'l'H:: COU:-!.';:': You kncu •.rhat they were going ,So 

-.:.ay --

X41 



2 

3 

s 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

35 

I know, but we can't deal with 

things not in the r~cord. That is not in the record. 

~~a r~cism ~ttri~ut~~le to the pros~cutor is not 

in t~e recor~. ~~ Court has ~ver found that in the 

a~~~•t =inc any ~erit to it. Didn't find anything 

in the record to support it. 

Th~ c2.ses you cite don't compare to this 

Cc'.153 in any -.-1ay. It was not in the r~cord, and we 

diC:n 't ;~no~•T \·1:1 at your Honor 'l•1~s going to say, and 

it's ~ost unfair to the pros~cution of this case, to 

t:10 jurors, ,-,ho sat 011 this case to the judge who 

per~itt~c this ap~eal to racis~ for us not to be able 

to shm-1 the truth of the mat·::er that we bent over . 

THE COUrtT: Ho-:-1 are you prev~nted from 

showing the truth? 

UR. :-mR·n= Because you said we made an 

insidiou~ appeal to racism. Ne deleted unilaterally 

sen3itiv~ 

Tli:O: COURT~ What prevented you from making 

~his argune~t anc ?ra~enting this evidence to me? 

!1~. M!~n·~•:': Your :-!onor, we didn't kno~: what 

your Honor ~as goin~ to do. 

TTIE cou~T: That is true in every case. 

K42 
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36 

i:e were ;ippalled by what you said about the prosecution 

a~d ?rcsentation o! the case. We think it's outright 

unfair, because we think the opposite is in fact true. 
: . 

:·Je can't help that the defendants co~tted murders, "· 
I 

'..)e.=:i.usc tl1ey ~,era motivated by race considerations, 

b·.1·:: ue didn I t think it was rasponsi ve for us to 

s tic;: our heads in the sand and say this is a sensitive 

issue, \-Je don't deal with it. 

We dealt with it in a fai: and responjive 

13 way, anJ there w~s no way for us to believe that your 

14 Honor, aft~r alevej juGges~didn't agree with the 

15 

16 

17 

18 

a~;u~en~ tne7 ~atle, and they gave you the exact same 

arg~~ant, exact sa~e words, we didn't expect your 

Honor would believe it either, because it's not in the 

THE COt::tT: Doesn't that mean you don't 

19 present e1idence to refute it? 

20 

21 

22 

UR. MARI-1O: This evidence responds to what 

youL Honor said in your opinion. 

T~E COU~T: It doea not respond to the 

·" ~ll~ga~ions ~~de ~y the petitioner --

rn::. !lAR:10: Your I!onor adopted arguments they 

25 You ado9ted th~~, and they're 
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wro;-ig. 

T~= co~~~: Is this evidential on that issue? 

T3~ COU~T: Nhy wasn't it presented 

T~E COU~T: Are you suggesting that if I had 

it~ thnt I ::iight have found otherwise?_., 

I don't think you would have in 

th~ ~ay yo~ wrote the opinion. I don't think the 

r~~o:::1 su~~orts yo~~ Honor's opinion, and frankly 

the=~•3 no cvidenc~ of appeal to racism in this 

c~s~. There's a wealth o~ evieencc --

THE COURT: Let's no~ reargue the case . 

ne a=e talking about a very narrow issue here. 

!-1P.. H.AR:-10: The.:-'.?':; -:1.nother reason to 

a!gu~ the basis. Your Hono~ in your opinion said that 

t!-1.:? re::ord shows there was t al1~ of a shake. Mr. 

Carter t8stified to that. That was read to the jury. 

Car~~r s~itl I heard talk of a shake retaliation for 

:,1a-::~:. man. I didn't think it would be murder. I thought 

th~y were 'JOing to break winclm·1s, overturn cars r 

~our nono= 3aid t~~t a shake does not mean 

nu~der. T!1at' s not ••1hat the :::ecord shotrs, and 

:--.obody ever 
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The record bafore me or the 

record not before me? 

The re~ord before you and the 

record of Arti::;' t~sti~ony who says shake means 

38 

You di0n't think it was important 

How did W'3 kno\·1.,._iou were going A; 
I • 

MR. !1A:l.!·10: 

to ~!Eint~r?r~t w~at he saia to the grand jury? 

fiow coulJ I misinterpret it? 

Carter did not say shake includes 

You said it in your opinion to support the 

~ul~ngs you ~ade. 

TTe can go into thQ Third Circuit and say 

h~ve a ri~1t to s~ow ~ore in light of the sensational 

anJ very str~ng statem~nts that your Honor made about 

a·ctrib-:.:ti:rig racis:::t to the prosecution, and in light 

o:: ·t!1e ~Jot~ncy of those statoments and the sensationalisr 

of t:io:;'3 staJ.::ernents; we thin]~ it's fair and right and 

it'::: p::op:!:: for u::; to shO\·: whan Judge Sarokin said 

. rac:.::;~, !.ooJ: ut all the reasons 

includes 

nu:::::er, not onl:,· in he w-:-on0, :1ot only has he changed 

.,s 
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0r.J.:-:.:i ju..:y t:iat a .J~1ake means killing whites. 

All ri(Jht. What about J? 

That refers to the excerpt of 

It is 

to is the boxing rec~rd of ~ubin Cart~. Those two ~~ 
I 

f2.S':::?S in ~~1is ilZ'))cndL~ of 20,000 pages simply recite 

It 1 s not a narr~tive kind of 

st~~~~ant, where C~rter was saying something prejudicial 

Itrs th~ =e=ord of his wins and losses, 

c:i.n cJ. t~1 at r~cortl sl1 a~.;rs 0,7hat ·~o-:.ir • .i Honor said in his 

,);_;.:..:-.:.. (j:) l ~nc. ·.1e ,Ji::1 ' ..... kno":.: :fOu \-ie=~ g~ing to sa:y ... 

t:1at, th:;:c Carte:: is a conte::de:: for the title and his 

ca~aer wa~ peatin;. ~hat's not in the record anywhere. 

~:~1a "'.:' s ir:1port 2..11 t al> out that is your Honor 

·,:-~nt 0.1 in your opinion on three different pages to 

::;.1!:c a=;·.i:-~e:n cs based on these profiles that you 

prczGntaJ, t~at C3r~cr and Artis, the man who is ~oing 

to figh~ ~~~ the titla, whosa career is paaking -- by 
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after he ~-ras convicte'!d of murdering thr.ec people. 

The taxpayers sent him to Glassboro State, but he 

·was"'.'1't ~nrolled in ~olleg:; at t~e time of the murders. 

Th~re's no question about it. Never ever 

'!'!?E COTJ~":'. What GOCS that have to do with 

the sixteenth round? 
_., ..... 
I 

M:"?.. HA~!m ~ You p:;.·e,:;cnted these profiles 

t~~~ t~~s3 ~~o pe~pl~, the college student and boxer 

A; 

~i~~tin: fo~ the tit!9 and ?Ca~ing, they're not likely 

no~ lik~l7 to be cru1ht up i~ the racial tensions 

of the ~i~e, because they have so much individually 

Tn~ COU~T: Was t~e sixteenth round ind-the 

It was~'t before you, but you 

put it in your O?i~ion. 

I can Jo to the Third Circuit and say 

Ju-:1i:r~ Sil::-o!:in said things yol: uon 't find in the record. 

~!~ ua!:.n' t n contender for t~1a title, and his career 

0
1.:1:.n' t :r_:>c.:i~:inc;, bec:.ur. e fron t'\-TO years !:>efore these 

~urdcr~, hi~ career was goin~ to 

rm. rmru10 ~ '7~, I think, but the boxing 

r~cor~ is no-t a st~-t~~ent fron the book. It's an 

.,1 
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nnd we took it from the book, because· it -- that 

Thi~ is what Carter says the 

rccor::. W'lS • 

-~ li~~t Jf w~at you saiJ in your opinion, 

i-:. ! :; :1ot L1 tl1e raco::::, onl:i in the publicity the 

41 

d~::anse p-:.it o·Jt, b-:.it :iot in the recor~;.-anywhere of ": 
I 

th2 trial, that 3in~~ you said that and used it to be 

t:-:.~ :>asis of argu::1en-t, we th.:..nk we have a right to 

s:-:.o,;, .:ind in lig:"'lt o:7 all o:: the other arguments, 

Pe .:-.a::~ about your interpretatio:i of the evidence 

is ~~t si~pl7 th~ juJge sai2 ~hings that are not 

We dor.' '!: !~no·w where we got the 

in=~~~ation fro~, b~t in fJctr the opposita is true. 

i>~c~u3-~ :1"::':::; p~n1~ing, let nc show you the fact of the 

natter. 3is career was in down swing. He fought 

This gozs back to my original 

Yo~ can bring in an article that says 

t1~1en he had ::igh.t:::;, even though they 'Neren 't submitted 

to nc --

':'~1at ~ ·.,i.1at justice should be. 
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You said in your opinion, a search for the 

truth. If the truth is not only not in the record, 

but t~c oppo~ite i3 true --

T3= C07~~~ You can bring in a newspaper 

S~at~nents rnade by the 

42 

his racord was, not a narrative __ ,... --

'J-::1.t~-:ie~t, j1:~s~ ~ co:rnpil.ition of the boxing record. 

?~::: CO'U~T: T!"le c!ate of the last trial was 

I 7 5 ■ 

That was the date ~f the last 

h~t t~e dat~ of the nurder was '66, and the 

r1:::.. Fnr::o:m!l: Th~:_r tried to put the ·book 

in ~t the S!ccn1 trial. It ~-,as ruled out. The jury 

c~ulJn't lo~~ ct t~e book. 

This has nothing to do with 

TTe weren't dealing with 

Your F!oni::>r put it in your op·in•ion, 

to your opinion before the 

.-
!!~. Tl",R~~-:'I: That'~ --- you have three or four 

.,, 
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TRE COU~T~ No. There's no obj3ction. 

~-1R. :-1ARHO: No. 

TFE cou~~~ All ri~ht. L? 

ffq. !A ... '\='?.'10 • I. is an agre e!ien t between 

Bello, Ziem and Miller. That agree~ent was teotified 

t~ 3t the tria~. Mhe essential el~~ents of that ~- ~ . 
a.,reerneT'lt, what..eve:i::- is neces~ary for this argu...~ent is 

i, the r3cord, ~ut 3Cat~ered throughout the record. 

It 1
'3 in the t~st~_:-,ony of vari~us witnesses, but the 

con•:ent"3 ~f the ~g-:-ce:ment, ,-:-h2t~ver relevance that has, 

i~ in the record. It's just scattered through the 

r~corc1. It's so ~uch easier for the Court to have 

the agreement in front of it. The agreement was an 

~~hibit m?rke~ int~ eviden~~ in the course of the 

~~i~l. ~he jury had the exhibit in front of it. 

There's t~stimony about this agreement. This agreement 

~as made ~etween two men who were involved with Bello 

~t the ti~e Bello ~ave this story of being in the 

bar, a rather sensational account, what the defense 

h r!.'1 Vibe led in the bar stor:r, where Bello shielded 

hin~elf behind the body of a wo~an, who was shot 

nurnerous times. and ~oneh,_,w he survived. 

This w;u:; u stor? thn. t was put out when the-- two 

~en alon~ ~ith ~ello were att~n~tinq to present a more 
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sensational story. This was at the time they were making 

tape recordings and Bello was trying all 4ifferent veraiom 

of the case, and they were doing this in conjunction with 

the defense. Numerous telephone calla with the defame, 

getting all the documents from the defenae, notes of the 

conversations with Mr. Beldock that were given to us on 

the eve of trial, even though this happened a year before, 

even though they knew about it, even though they knew 

Bello was being taped, and even though they were working 

with the men and turning documents to them. We didn't 

learn about it till a month before the trial when Bello 

took the polygraph examination, and then he told WI 

how the bar story came out, and we checked into it, 

found the agreement, found letters from the two men, 

found they had gone to Essex County when Bello testified 

before the Grand Jury, found they were surveying the 

assemblyman and attempting to take photographs of the 

Belle's meeting and all of this, the essence which the 

defense knew a year before 

THE COURT1 What does this agreement do that 

you don't have --

MR. MARMO: Shows the basis and background 

for that in the bar story, and it's in the record. But 

it's so much easier for the Court to just look at the 

agreement that would probably only take a minute looking 

1151 
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at it. But it would show them the agreement, and the 

signaturea, what the agreement vu about, all of which 

was in the record that they were trying to commercialise 

Bello'a involvement meeting with Mr. Beldock frcm 

the defense and other people associated, trying to aell 

the story . 

There are witnesses who talked about these 

men coming to the witness and attempting to sell this 

story. Or if you don't like this version, let me give 

you another version, and if you don't like that veraion, 

we have this version on tape. 

This whole aide of Bello in the bar story 

is not touched upon in your opinion. Your opinion deals 

with the fact there are changes in Belle's testimony, 

that first he was candid, didn't see them. Then he said 

he was in the bar, but you don't deal with the background 

cs 

of how this came about. This case wasn't simply a situation 

where Bello was presented to the jury, and the jury beard --

THE COURT: That goes to the question of 

relevance. I'm interested in knowing -- all you're aaying 

is, this agreement is in the record, was in the trial record. 

There's testimony too, but the agreement was not presented 
f 

to me. 

MR. MARK>: The agreement was marked in 

evidence. The agreement was not before you, the beat we can 

K52 
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determine. 

THE COURT: Move on to M. 

MR. MARK>: M. You had several copies of 

that. In any event, no argument about that any more . 

THE COURT: That's in. Okay. 

MR. MARK>: Testimony of Alfred Bello to the 

Essex County Grand Jury. 

This is when Bello gave the story of being 

in the bar. That has been the basis of the defense 

argument, what they called the in the bar story for 

46 

years. They have characterized that testimony, synopaisecl 

it, submitted affidavits about it, dealt with it extensiftly 

in the brief. You accepted much of the argument about the 

in the bar story in your opinion, but you didn't have the 

transcript itself. 

THE COURT: Would it have made a difference, 

or do you suggest --

MR. MARMO: It makes it easier for somebody 

looking at the argument, at your opinion and the argument.a 

on both sides, and the in the bar story is so essential 

to that polygraph issue, that it seems to me it makes 

plain simple good sense instead of having to ferret 

this out of that affidavit and that transcript, and it 

was read line by line, page by page, to Bello in the 

course of his cross-examination, so much of it is there 

1153 
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verbatim, but it has to be culled from here and there 

in a record that is very difficult to deal with. It jut 

makes good sense to make it easier for the Court to 

■ee this argument. 

Let them call it whatever way they want, 

but why labor over it. If the information was there, 

and if your Honor chose to base your opinion on this 

point, on the in the bar story, if this is the 

verbatim in the bar story, and if there's no dispute 

about this evidence, no one can claim we're arguing about 

what was said if it's the basis for the defense poaition, 

if it's a position that the Court adopted --

THE COURT: When you say it was read to Bello, 

you mean it was read in the record, or was he asked 

questions about it? 

MR. MARMO: Question and answer form. 

THE COURT: Isn't that different than offering 

his testimony in evidence? 

MR. MARM:>: Sorry? His testimony was 

read to him at the trial. Did you say were you asked thi• 

question --

THE COURT: Was it admissible? Does that 

make it evidence? 

MR • .MARMO: It's in the record. It was 

evidence. 

47 
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THE COURT: Did you say before the Grand Jury, 

you were in the bar: no, I didn't ■ay that --

MR. MARM:>: It'• in the record . 

THE COURT: You mean, the Grand Jury testimony 

about this response becomes --

MR. MARMO: Be said, I said it'• not true . 

Here's why I said it and told all about Miller and 

Ziem. The Grand Jury transcript we're submitting 

that defense is changing,much of it was read. Maybe more 

than -- maybe most of it. I want to be careful what I 

say, but pages and pages were read by Mr. Beldock, I 

believe, to Bello while he was on the stand, so the 

contents of the transcript verbatim, large significant 

portions there in the record. But it's so much easier 

to have the transcript and follow it. No one is going 

to claim Beldock read it wrong. He read it to Bello. 

Bello said 

THE COURT: It's really not evidence. Bis 

Grand Jury testimony is not evidence. It was never 

offered in evidence, was it? 

MR. MARMO: At the trial it was read to the 

jury. The jury read it. 

THE COURT: It was not offered except in 

response to questions and answers. 

MP.. MARMO: Are you talking about the volume of 
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the Grand Jury testimony it.self, was that marked into 

evidence? It was marked for identification. I would 

doubt it vent to the jury, because it was read to the 

witness on the stand. 

THE COURT: How does it become part of the 

record on appeal? 

MR. MARMO: Because it's in the record. It's 

been argued. The defense has been arguing for years, 

because it's an argument that you accepted, because they 

synopsized it in affidavits and briefs, and because much 

of it is in the transcript. We can cull it out from here an4 

there and a Court can sit with five doc\Dllents and aay 

this is what Bello said in the Grand Jury. Thia is 

what they call the bar story. Instead of having five or 

six documents in front of them in different volumes, have 

an appendix. The Court on appeal can read those -- read 

through those 40 or 50 pages, however many there are, an4 

it makes it easier. It makes sense. It's in the record. 

It's the basis for their argument. 

Now, you can tell me, well, I have to stand 

behind the strict letter of what Judge Gibbons said, and 

you have an argument, say it's part of your argmnent, go 

argue it to the Third Circuit. 

I'm suggesting courts often don't do that. 'l'bey 

say I want to deal with the substance of the issue. Let'• 
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get the appeal back on track. There is nothing unfair 

about it. 

THE COURT: Is the evidence what Bello aaid 

before the ~rand Jury, or what he testified to in the 

presence of the jury regarding that Grand Jury teatimony? 

50 

MR. MARMO: What he said before the Grand Jury 

is the basis for the argument you accepted in your 

opinion, so you considered it evidence. 

THE COURT: I'm asking you --

MR. MARMO: Why isn't it easier for them to 

have the verbatim record of the in the bar story? 

THE COURT: That wasn't the way it was presented 

to the jury. 

MR. MARMO: It was presented to the jury. 

The jury heard it read. 

Mr. Bello 

THE COURT: No. They heard questions asked of 

MR. MARMJ: Verbatim to the transcript. 

THE COURT: Did he respond? 

MR. MARMO: Yes. I said that. 

THE COtTRT: But it's not true, you don't 

think it adds a little 

MR. MARMO: The defense got up and said, 

Don't believe him. Look what he said in Essex County. 

The prosecutor doesn't say that. He lied in Essex County. 

1157 
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How do you know he's not lying to you? The standard 

defense argument. We presented a whole gambit of evidence 

to ahov what the in the bar • tory vu. There' a documenta, 

evidence, testimony, stuff we learned a month before we 

vent to trial and put it all together, and the jury 

didn't have any problem seeing what was going on. 

THE COURT: All right. 

MR. ~.ARMO: It's certainly evidence, and I 

suggest it makes so much sense not to have a court, in light 

of what they're dealing with in that case, not to burden 

them with going through six volumes when they could have 

one volume in front of them. That's not disputable 

information. 

THE COURT: O? 

MR. MARMO: o is an agreement dated December 8, 

1975 ~ng Jerry Leopaldi, Alfred Bello, Joseph Miller and 

Melvin Ziem, re: motion picture production. 

This is something that was marked in evidence during the 

course of the trial. The jury had it in front of them. 

It was testified to extensively by Mr. Leopaldi, who vaa a 

witness for the State. It was part of our evidence to ahow 

what the genesis of the in the bar story was, and the 

defense knew a year before trial, and we found out about 

it a month before trial. The essense of what is in the 

agreement, what's in the record, it's testified to by 
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Leopaldi, by ZieJn, I believe, Bello. So it's in the 

record. It'• in various volumes. Various places. 

Hu to be culled from here. '!'here'• a hunt and peck 

process that the Appellate Court has to go through. 

'!'hey have a tremendous, tremendous amount of infomation 

to deal with. 'l'hia is an enormous volume that the court 

52 

has to deal with. Why should we say you rule on this matter, 

but we're going to elose one eye and make you hunt it 

out? Have your clerks pull out the volumes and get the 

pages in here and pages there, and it's all there. Nhy 

should we have to, if we can make it easier for them --

if it's information no one can dispute, if the document 

was an exhibit and evidence at the trial, why can't we 

deal with the substance instead of having to make a motion 

to sup~lement the record, and say you're judges of the 

Third Circuit. We want to make it easier. Don't want 

you to find this in six different places. It's so much 

easier to have the volume in front of you. I thinJc 

you'll agree that it's easier and prefer to deal with it 

that way. If you can make my job easier, it makes good 

aense. Why not. And I'm suggesting for those reaaona it'• 

right, and it's just that your Honor not just simply follow 

the cold letter of what Judge Gibbons wrote in his note 

to you, but deal with the substance of the matter to get 

the appeal baek on track. Defense doesn't need any more 

KIi 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
le 

I 
u 

!. 

' C .. 

' I 

I 
2 
! 

I 
I 
I 

2 

3 

' 
5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

time than they already have. 

THE COURT: All right. 

P? 

MR. MARK>: Letter of Joseph Miller to 

Sherry tans ing, MGM Studios. They' re both the same 

item. 

It's also a letter of Joseph Miller to 

53 

Sohcha Meltzer of the Viking Press. They are two men 

associated with Bello trying to present a more sensational 

story. The letters were marked in evidence at the trial. 

The jury had the letters before them. They letters were 

read into the record during the testimony of Miller 

and Ziein. The contents of the letter, I believe, I read 

on cross-examination. It's in the record, scattered 

throughout the record. I don't even believe they're 

in the same volume. You could put this letter together 

by culling it out of one place and culling it out of another 

place and make the third circuit go through the very 

difficult task of dealing with one tiny issue in this case 

by hunting and pecking throughout the record. But the 

letters are one page each. Again, we're dealing with items 

that are a page or two pages, and talking about taking 

apart an appendix of 20,000 pages, 600-sane volumes for 

these two pages. There's no dispute about it, that the 

contents of this letter are in the record. 
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Miller talked to these people, says I have 

Bello on tape and more aenaational account, and talking an~ 

working with Beldock, he note■ I'm on the right ~ack. 

'!'he heck with him. Here'• the acript for the ato~ we 

want to write. They're marked in evidence, testified to 

in the trial. If it makes it easier for the Court, why 

in the world doesn't it make good sense to let the court 

have it? Why do we have to --

THE COURT: What about Q? 

MR. MARMO: Part of the same submittal 

marked as Exhibit -- marked as an exhibit. It waa an 

enclosure in the letter. The letter talks about it. It vu 

testified to, the outline of it. It's the script for 

at least one version that they were trying to sell the 

Lafal'ette Bar murders --

THE COURT: What about R? 

MR. MARM:>: Risa portion of the defense 

affidavit filed with the Appellate Division. 

THE COURT: What is that? 

MR. MA.1UI): That's an affidavit where the 

defense says that the Harrelson polygraph is important 

because Bello told Harrelson that Carter and Artis were 

not the trigger men in the in the bar story, that they were 

just on the scene, so the most they could be was aiders 

and &betters. The Supreme Court accepted that account and 

Kl1 

I 



•-
• • • • • • • • • • 
-.. 

• 0 
IL 

• C .. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

sent the case back, and in their remand opinion made 

the aame opinion that they're not trigger men. We didn't 

talk to Harrelson, because we were concerned what might 

be attributed to us, but the defense apent a long time 

talking to him . 
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When he, got to the defense, he said, • I never 

told anybody Bello gave me an account of four people doing 

the killing, and they were not the trigger men. '!'he only 

story had Carter and Artis as the trigger men, and the 

Supreme Court got the wrong idea and one place was fran 

this affidavit, where the defense said we've talked to 

Harrelson, and this is what Harrelson said, and the 

defense attorneys got up and said in the remand hearing, 

he never told us that. Never told us that Carter and 

A~tis were not trigger men. There were four people 

involved. He didn't tell us Bello told hinr that 

THE COURT: How does that aid the 

Court of Appeals? 

MR. MARK>: Because it's part of our argument 

with regard to the polygraph. This is a document that 

was -- and I made an error here -- this is a document 

listed in the appendix that was submitted to you. However, 

there are several items in that appendix that have aateriaJta, 

and say when you follow the asterisks, we did not include 

this exhibit. S-1035, I think it was at the remand hearing. 
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We didn't include it in the appendix, because it was 

submitted to the Superior Court on an earlier appeal, so 

you have that. 

When I saw it listed in the appendix, and 

that appendix was sent to you, I assumed this was in the 

appendix, but it was brought to my attention at a meeting 

that there was an asterisk alongside, and this is not one 

of the i tams of the cozens, and dozens that were sent. 
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Two or three were not included in the appendix, even though 

listed on the inventory . 

THE COl''RT: Was the content of that 

af~idavit e~er presented to a jury? 

MR. 1".AP.MO: Read at t.1-ie remand hearing to 

Mr. Steel wher. he uas testifying. I read it to him. It's 

in the record. It's in the transcript, portions of that 

affidavit 

THF COt'RT: What about to a trial jury? 

MR. ~!ARMO: No, not read to the trial jury, 

but one of the issues deals with his polygraph. You had 

all the transcripts of the remand hearing, and you had 

all of their briefs regarding that, and this was listed 

in the appendix, and it was marked as an exhibit during the 

remand hearing, and t~ere are dozens of volumes from the 

remand hearing, which lasted for --

'!'HE CCt'R':': All right. ~!r. Fried"'lan? 

.,, 

I 



•· 
• 2 

3 

' 
5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

57 

MR. MARl-D: Let me see if there's another 

area. 

Okay. 

THE COURT: Mr. Friedman? 

MR. FRIEDMAN: I have to restrain myself, 

because I could talk for an hour and a half on every 

point he has raised, and I know that's not the point 

of being here, so I have it all on one sheet of paper, 

·~ l.- I can get some general observations. 

First of all, I heard Mr. Marmo say again 

and again, it's easier for the Court in this form. Appeal 

Courts are not supposed to have it easy. They ar~ 

supposed to consider the record before the District Court. 

That's the rule. I don't think the State of New Jersey 

is any different than the ~ederal Government in terms of 

considering only those matters in the record, so that it'• 

not a question of easiness. It's a question of following 

the r.iles, and that's not what they did in this case. 

Now, again and again he said it's here in a 

different form. Well, fine. Just cite it in the right 

form in which it was in the record. He said, Well, it'• 

scattered around. We want to make it easier for the 'l'hird 

Circuit. 

All they have to do was cite the scattered around 

material, and we would have been before the Third Circuit 
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already. 

Now, I just want to ■how your Honor all tbe 

material we're talking about. I don't know how the oourt 

reporter can get these dimensions down. It's theaa thrN 

volumes. We're talking about 80 volumes, but these 

are the three in contention, about 300 pages. That'• 

what the 15 items are all about. 

Now, they could have without ·any trouble at 

all made it easier for the Third Circuit, put the 

material only in the record, and we would have bean long 

gone before the Third Circuit already. They didn't. !'hay 

didn't do it. We made -- and as I said to your Honor 

before, we made several argwnents that your Honor ruled 

upon, we laid it out to them. We put it into our brief■ 

very early in t.lie game. 

Our original brief was in April of last year, 

and they didn't respond to that brief until September., and 

during the hearing that we have before your Honor, you 
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said anything you want to submit in response to them, aubmit 

it. So they had all that time to look at our brief to know 

what our arguments were, to put in material, and as you 

22 may remember, we were chasing after them to put the material 

23 in. They didn't put the material in. They had to be dragged, 

24 kicking and screaming to put the material before your Honor, 

25 and we had to submit a lot of it. So they had every chance 

••s 
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to submit it in response to the argument that wa had 

initially made in our petition, which wa■ filed in 

Pebruary, and our motion for ■ummary judgment, which 

was filed in April, and they didn't do it. 

Now, what are we talking about? I mean,· 
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I heard Mr. Marmo talk about tiny little i■ sue■ , five 

items relating to a movie contract. They're so far 

away from the core issues in this case, that it's 

astonishing that they say we want to submit the other 

material. It's a tiny little issue way out in left 

field, and we want to submit stuff in some cases 

obviously not before you, and in many of the cases 

not before the jury in the second trial, and in some 

cases not before the jury in the first trial. They 

want to make it easier for the Third Circuit. That'• 

not what the rules are about. 

Fourthly, we can answer everything. We're 

not trying to hide the truth. We can answer everything 

that they're putting in there, and their characterizatio 

of the grand jury testimony and Carter'• trial 

testimony. We can answer all of that. But if we 

did, we'd have to submit a hundred pages, a thousand 

pages, two-thousand pages of stuff from the first 

trial, from the second trial outside the record. We 

can answer all of that. Fourthly I mean, that would 

I 
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just extend the record to some enormous length, 

and that'• not what the rule• are talking about. I 

mean, some of the things Mr. Marmo ■ aid, I'm just 

astonished at. Be aaid"we could have made a lot 

worse on appeal to race, and we didn •t''--

MR. MARMO: I did not ._say that. I'm sorry 

to interrupt. 
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I never said anything like that, and that's 

exactly the kind of misrepresentations we're dealing 

with on appeal. That's not a fair statement. I 

never said anything like that, and your Honor shouldn't 

permit that on the record, because you heard a very 

lengthy argument from me, and you know there's nothing 

in there like that. 

MR. FRIEDMAN: I didn't interrupt him on 

his argument, and I was astonished at some of the 

,, i ,, things he said,the defendants did t for race. 

We think the record shows it's absolutely 

innocent,.and for him to reargue the merits, it's 

just astonishing. The most important thing here is 

they didn't follow the rules. They didn't follow 

the Third Circuit's order. If they had followed 

the rules and followed the Third Circuit's order, not 

made it easier for the Third Circuit, only submitted~ 

things in the record, and again, and again they say 

.. - ---.,,... 11 
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it's there, substantial form. 

Fine. Submit it in the •ubstantial form 

it waa in the record, and that'• all that we're talking 

about here. 

I really would like to respond to all 

the merit issues that Mr. Marmo argued, but I just 

don't think that's what the whole hearing is all 

about. 

TBE COURT: Yes. Gentlemen, what I'm 

going to do, because I know that the resolution of 

this motion is necessary for the expeditious appeal, 

I'm going to take a recess right now, and I assume I 

can come out in a half-hour and decide the motion. 

MF. FRIEDMAN: Two other items. 

We had designated stuff and if I can read 

from Mr. Marmo -- sorry -- Mr. Goceljak -- we had 

designated 15 items that they didn't include. 

THE COURT: I have already ruled, have I not, 

that if they were in the record, they are to be 

included. That is in the order I already signed. 

MR. FRIEDMAN: Can I say something about 

the brief issue? 

THE COURT: 

brief issue. 

I'll hear from you on the 

MR. FRIEDMAN: In addition to the material 
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we say was not in the appendix, they put into their 

brief all kinda of material that vaa not in the 

record before you. Granted, Judge Gibbon■' order 
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doesn't say anything about the brief in that form, but 

we're going to argue to the Third Circuit that they 

argue in their brief matter■ not of record. 

We just want to aave the Third Circuit the 

time of another remand hearing to determine where 

the particular matters that they cite in the brief 

were in the record. We want citations. We don't 

want to anticipate the argument or defend the 

argument. We want to know where they got this 

stuff from, and if they can't show where they got 

it from, it shouldn't be part of the record. 

We have as Exhibit 4, there are about 12 

pages of material, which they just invent from out 

of nowhere. There's no citation from the record 

we can find. Just to, you knalli, just to look at 

the first one, the bar and the statements of facts, 

Page 7. It was the bartender'• custom to count the 

day's receipts from the cash register at this time. 

No citation to anything. We dispute that. Where ia 

that in the record? If they have a citation, fine. 

Let's look at it. But when, you know, the only 

relief we want from you is not to strike that from the 
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brief. We want an order aaying aupport it with 

reference to the record. That'• all we're looking 

for with respect to the matter• discussed at Page, or 

Bxhibit 4 of our motion. 

THE COURT: All right. 

Mr. Marmo, you wish to be heard on the 

brief question? 

MR. MARMO: Yes. 

Our position with regard to that is 

contained in my letter to you of August 11th, 1986, 

where I felt it necessary to respond to Mr. Baldock'• 

previous letter to you. 

Our position is that our brief deals with 

attack upon opinion that your Honor gave, and we 

don't think it's fair or appropriate in appearance, 

and in reality for your Honor to be looking into 

that brief and making rulings on it. 

If they have some question about us saying 

something in the brief, they should deal with it 

through the vehicle of their responding brief, and 

we'll deal with it in our reply brief. But we 

don't think it's fair for your Honor to be put in the 

position of presiding over a bearing, where they 

aay what• s the basis for this, and I' 11 say here ia,.-vher 

I got that from. 

11'70 
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If you look at this and that and so forth, 

then they know how to respond in their re■ponding 

brief, and you're preaiding over the teat run of 

the brief. It i• not fair. In the appearance of 

the whole process, it'• offeneive, and we don't t:hink 

they should have come to you in the first place 

and ask you to look at a brief to deal with the opinion 

your Honor made. 

THE COURT: I will take a recess, and I'd 

imagine in no more than a half-hour I will come back 

out. 

(A recess was taken.) 

(After recess.) 

THE CLERK: All rise. 

TBE COURT: Be seated. 

This matter is before the Court by reference 

from the Court of Appeals to settle the record in 

this matter. 

Despite the applicable rules, the decision 

of the Court of Appeals and the decision of this Court, 

all of which clearly establish the parameters for 

the record, the appellant-respondent has and continue• 

to insist that the record on appeal may include 

evidence not presented to this coart. 

The State contends that it has the right 
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to present evidence to the court of Appeals to 

refute the factual basis for thia Court'• deciaion, 

notwithatanding that such evidence was not presen~e4 

to or considered by this Court in arriving at it• 

decision . 

This Court has and continues to respect 

that contention. Indeed the matter was remanded 

to this Court to determine the record before it, but 

not to determine whether the record could or should 

be supplemented in connection with the appeal. 

The parties were directed to meet and seek 

to reach agreement on the record purauant to this 

Court's direction, that only those matters which 

were presented to this Court were to be included 

in the Appellate record. Notwithstanding that clear 

direction, the State choosing to ignore it, persists 

in its efforts to expand the record beyond what was 

presented to this Court. 

Petitioners have conceded that items D, K, 

M, do appear in the record and have accordingly 

withdrawn their motion to strike these matters from 

the appendix. 

The State concedes that none of the 

remaining items were in the record before this Court 

65 

in the form they have presented to the Appellate Court. 
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Some were in evidence in the prior trials, and some 

were not. Some of the item• are referred to in the 

record presented to this Court, but not in the form 

presented originally to this Court. Por instance, 

where a witness was confronted with grand jury ~e•ti­

mony, the State now wishes to present to the Court 

of Appeals the original grand jury testimony, item N, 

although not part of the trial record or the record 

before the Court in that form. 

The State argues that this will simplify 

the work of the Court of Appeals, but it totally 

ignores the obligation of the Court to review the 

matter in the same form as submitted to the Court 

below. 

The State also seeks to go entirely outside 

the record and present excerpts from a book written 

by one of the petitioners, item J, arguing that it 

refutes some of the Court's findings. Those excerpts 

were never evidence in any proceeding, and it is 

inconceivable that they should now be considered on 

appeal for the first time. 

The State argues that the Court of Appeals 

should have materials that thia Court did not have, 

because the State did not know how this Court was 

going to rule. 

1173 
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First, the petitlcner'• contentions, some 

of which were ultimately adopted by this Court, were 

clearly enunciated from the outset. 

Second, the State waa invited by the Court 

to submit anything and everything it wished in 

response to petitioner'• contentions and in support 

67 

of its own. For the State to contend that it should 

now be able to present evidence to the Court of Appeal■ 

never presented or considered by this Court, because 

it failed to anticipate an unfavorable ruling is 

ludicrous. 

Petitioners have alao moved to strike 

certain portions of appellant'• brief on the ground 

that it too relies upon matters outside of the 

record. Appellants, consistent with the unflagging 

position they have taken in this Court have made factual 

ascertions and arguments ba.sed upon matters outside 

of the record or unsupported by it. However, the 

reference from the Court of Appeals related to the 

appendix only, and this Court deems it inappropriate 

and presumptous to rule on petitioner's motion to 

■trike portions of appellant' ■ brief. That controve~•Y 

is more appropriately one to be resolved by the Court 

of Appeals and not the Court from whom the appeal haa 

been taken. 
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For the foregoing reaaona, appelee'• 

2 motion to •trike from the record item• A through R i■ 

3 granted, excluding therefrom D, K, and M, the aotion 

, to ■ trike those items having bean withdrawn. 

s Counsel for petitioner abould aubmit an 

6 appropriate order immediately, because I understand 

7 that this obviously is one of the matters that muat 

e be resolved for the appeal to be expedited. 

9 MR. MARMO: May I ask something of your 

10 Honor? 

11 Item Number F, trial testimony of Rubin 

12 Carter, is not in the appendix. You made no reference 

13 to that. You made reference -- there's nothing to 

14 
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be stricken from the appendix. The affidavit says 

it, but I think we're in agreement it is not. 

THE COURT: F ia not in the appendix, but 

was referred to in the brief. To make the record 

clear, I am not ruling on anything in regard to the 

motion to strike on the brief. So excluded from the 

order should be any reference to P. You can say the 

Court has not ruled upon it. 

MR. FRIEDMAN: I think you aaid you ruled on 

our material going into it --

THE COURT: I have signed an order to th•~-

effect. If it is in the record and you requested to mak 

1175 
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it be in the appendix, it should be in the appendix. 

2 'l'here is an order I aaw yesterday when I got baoJt 

3 from vacation. 

' 'l'hank you, gentlemen. 

• 5 MR. FRIEDMAN: 'l'hank you, your Honor. 

6 (Whereupon, the matter was concluded for .. 7 the day.) 
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UNITED STATES DISTRICT CO 
FOR THE DISTRICT OF NEW JE 

ON REMAND FROM 
THE UNITED STATES COURT OF AP~~, 

FOR THE THIRD CIRCUIT 

----------------------------------------x 
RUBIN CARTER, 

Petitioner-Appellee, 

-against-

JOHN J. RAFFERTY, Superintendent, 
Rahway State Prison, and IRWIN I. 
KIMMEL.MAN, The Attorney General of 
the State of New Jersey, 

Respondents-Appellants. 
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JOHN ARTIS, 

Petitioner-Appellee, 

-against-

CHRISTOPHER DIETZ, Chairman, Parole 
Board of the State of New Jersey and 
IRWIN I. KIMMELMAN, The Attorney 
General of the State of New Jersey, 

Respondents-Appellants. 
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Circuit Court No . 
85-5735 

District Court No. 
85-745 

ORDER 

Pursuant to the remand order of the Third Circuit Court 

of Appeals (Gibbons, J.), dated April 29, 1986, to determine the 
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contents of the record herein, and on motion by the appellee for 

an order settling the record, and argument of counsel having been 

heard on July 28, 1986, 

IT IS ORDERED that: 

1. Only those matters which were before this Court 

shall be included in the submissions to the Third 

2. 

3 . 

4 . 

Circuit Court of Appeals . 

Appellant shall include in the record and appendix 

on appeal all matters designated by appellee which 

were before this Court. 

The book entitled •The Sixteenth Round• was not 

before this Court and no portion thereof shall be 

included in the record on appeal. 

Counsel are directed to meet in person to attempt 

to reach agreement as to any disputes concerning 

the contents of the record. If counsel cannot 

resolve those disputes, they are to so advise my 

Clerk by August 7, 1986, and the matter will be 

set down for a 

c. u.s.o.J. 

-2-
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UNITED STATES DISTRICT JUDGE 
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'l'HE COURT: Carter versus Rafferty. 

Enter your appearances, please, Counsel. 

MR. FRIEDMAN: Leon Friedman for the 1110vant, 

Carter. F-r-i-e-d-m-a-n. 

2 

MR. MArut'.): Assistant Prosecutor, Ronald G. Nanto, 

and acti~g prosecutor. 

THE COUR'l': Yes, Mr. Friedman. 
. .-. .. ~ 

MR. PRIEDMAN: This is a motion to settle the 

record, the appellate record, and Rule lO(e) of Appellate 

Procedure. I might say at the outset why we're here at this 

late date. 

THE COURT: Yes. I was going to ask that 

que!ltion myself. 

MR. FRIEDMAN: We are here because respondent 

did not follow the procedures laid out in the Federal Rules 

of Appellate Procedure 10 and 30. They didn't obey the 

order, a specific order of the Third Circuit, and they didn't 

bother to call the Court Clerk to find out what basic 

procedures had to be followed, and they went right ahead 

and filed the huge appendix and brief while a motion was 

pending in the Third Circuit on what should be done about the 

dispute on the record. 

Let me go over the sequence of events, because 

I think that would put everything in order. Wow, when we~· 

were here exactly a year ago before your Honor on the merits, 

DO 
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you asked the parties to put in everything they wanted 

relating to anything in diapute on the petition, and if I 

may say so, the prosecutor -- we'had to take the laboring on 

some of this material. We put in a whole bunch of material. 

'l'he prosecutor put in a whole bunch of mat.erial. Everybody 

said it's not necessary to put in anything. 

' ,· ... ... .. -·. -: .... 

some. Mter this Court's decision-_in November, a acheduling 
. •• , -~. ;,.. ~.. , • ~. ·•: ,' • I ,. ,;._-...._ 

. ~ 

order was laid.down in ~~uary. • On January 24th the 

respondent put in a statement of contents of the appendix. 

In that statement there vu no reference at all to Pat 
.... ,f •• 

I 

Valentine's first trial t.estimony~ to Rubin Carter's first 

trial t.estimony, to John Artis' grand jury material. There 
·'I. 

were four or five items never mentioned. It's a very abort 

listing about a page and a half, Exhibit B to our 1D0ving 

papers in this cue, and there's sane rather general 
' ... ·. 

statements, police reports, 1966 murder investigation .. 
"·. • ' . 

police reports. We don't know whether they were trial 

exhibits, first trial, second trial, whether submitted to 

the record general at.atements, police reports. 

.... ~=· .. ;,..,. 

22 -
On February 5th we object.ed to this statament 

23 

25 

. . - . , .. 
... • . ~ --~ r-.i,,}"'._ .. :,-

.... 
of contents of the record. We counterdesignated; and -' ~-~,,.,r 

.• ,$-t;,~./ 

we made a motion before the '!'bird Circuit that mat.tars no~of 

record should not be submitted to the appendix. This ls 

. 
.,. ... ~' __ ,,,,,. .. :.~: _, , .. .;_' .. <~i.-.-t:~ ••. ' 

- , -~~ ,, · · ·: .... -, · 1181 
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February 5th, pending motion before the '!'bird Circuit . 

Pebruary 14th, they put in an answer to•~ 
..... L• 

in which they accepted sane of our designations. '!'bey 

countered again no reference at all to the Valentine 

.. 

first trial testimony, to the ·carter first trial testiniony, 

to the Artis grand jury testimony, to the pages of,_,, the - ~--• .. ·;,•~. 

16 rounds. No reference at all to those tour pieces of 
: ... , 

. 
caterial in particular, and in addition there's a little 

more elucidation about what police reports we're talking 

about. 

Nov, on February 19th we put in a reply 

saying you haven't answered our objections. You still are 

including things in the record which in the appendix were 

not of record, and you haven'j: answered our contention. 

That's the:last piece of paper: There's a pending motion 

before the 'l'hird Circuit. 

How, in the meantime, the respondent is going 

ahead, putting together all this material. Nov, we made 
.. ~ . 

a couple of phone calls to the Third Circuit saying what'• 

the ■tatus. If there's a motion relating to the record, 

and it basn 't been settled yet, what is the status of the 

scheduling order. And we were told if the record wasn't 
.. _, ....... 

settled, then the scheduling order obviously can't be 

followed. And sure enough, on March 25th Judge Gibbons,· 

the Third Circuit, bands down a decision that's Exhibit 2, 

. .,. 
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March 25th, Carter's motion to limit the appendix to aattera 

of record before the District Court is granted • 

Now, at that point we informed ~.Mr. Gravea 

informed Mr. Goceljak that the order is there. We are 

told this upsets the scheduling order, that the scheduling 

order issued in ·January, and there was one extension, and 

it can't be 

THE COURT: Had the appendix been filed? 
, 

MR. FRIEDMAN: Rot at that point on March 25th. 

Now, Mr. Goceljak in his last papers admits 

on March 27th he received the order, ao it's in his bands. 
,' 

I grant you that they were well along to putting everything 

in together, but he in his conver,ations with Mr. Graves 

and conversations with the Clerk, he said the difficulties .. 

... . 

are • ih!nor, and we can settle them. And on that basis 

the 'l'hird Circuit Clerk apparently accepted the appendix, 

and the X:lerk -- we don't know why - - . -·. 

motions and 

we have the 

case. 'l'his 

THE COURT: When was it filed? 

MR. FRIEDMAN: March 28th. 

,,:·· 

Now, imnediately there is another round of 

cross-motions before the 'l'hird Circuit, and then -

'l'hird Circuit issuing the second order in this 
►- ........ is Exhibit 1 to our moving papers. It appears • ;..r."!"'-~ . _,,~: :: ' .. 

that the parties are unable t:o agree on what matters are -~- > • ·•· 

of record before the District Court pursuant to this Court 

.. 
·-···-: .. - ~ -~-·-,-.~ 

-~ ..... ,..· ,..,,.,. :" f .. • --~~.t ... -. ' • .... ~, :#_._~!; 
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2 

3 

5 

6 

pursuant to this Court's order of March 25th. 'l'he aatter 

is referred to the District Court for determination, and 

' that's why we're here. Within three weeks we filed the 

current motion in which we specifically indicate what 

the trouble was. Now, among the troubles were that the 

four items that -I specifically refer to, the Valentine 

1 first trial test~, the carter first tp.al testimony, _the 
• . . ~ . - _;_ .. ·- .. 

a Artis grand jury testimony, and the pages from the 16 rounds 

9 were never indicated anywhere in any piece of paper, that 

10 

11 

12 

13 

15 

16 

17 

18 

19 

they would be part of this record, and they just appear 

in the appendix for the_first time ever, and as to those 

items, there's absolutely no doubt they are not of record 

in this court. 

Now, we have -- arid I don't know how else to 

do it, but to go over each of these --

'!'BE COURT: The only problem I have, Mr. 

.. Friedman, why can't counsel agree? Judge Gibbons reaction 

would be the same as mine. The rule is very simple that 
-

nothing should go before the Third Circuit that vu not 

20 before this court. I cannot concede that counsel do not know 

21 what was before the Court. As a practical matter, I guess 

22 ~• respondent picked up -- am I right -- you got the 

23 transcripts back? Your office took the transcripts back? ;/ 

24 MR. MARMO: In response to a call from your 

office, your Honor. 
25 

. - ,:,,. . .. -- - _ ... ---

... 
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THE COURT: I'm not saying there•• anything 

improper. I'm just saying I don't even have the files u 
·~ ,. 

to how the Court can make a aide-by-side comparison. Why 

don't counsel know? 
:~ •• .. 

5 MR. FRIEDMAN: Of the 18 items we admit three of 

them are before the Court. As to the -- as to ten of the 

.· I 
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6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

items, they admit that they were not part_o.f the reoord. - .. • .. . ~ .. . ~ - - ...... -·· . 
'!'here are five items where there is, if I can say this, a 

dispute. For example, there's handwritten police notes. 

'l'hey say that the typewritten notes were before the Court. 

We say they weren't. '!'hey say they're identical. We will 

dispute that, because things were added to the t:ypevritten ... 

notes, so at least there's a dispute. '!'here's a confrontation 

on those five items. On three items we've said -- ten i tams . 
they admit they don't have records. Furthermore, some 

of these items they weren't even admitted to the second 

trial. They -- these are 'first trial items. ,irat trial 

items, and as to sane of them the Judge specifically ruled 

them out. 

How, I don't know how sanething that happened 

at the first trial,that was ruled inadmissible in the 

second trial,was not submitted in the record in this caae 

can end up in the appendix in the Third Circuit. 
..... --· ...... ---~-

-:~-4- "'· .... 
.... '. 

again the rules are clear. 'l'he Third Circuit -- the two 

! mean, •. ·..-.i-; • 
. _,, ~ -.. 

Third Circuit's orders are clear. 25 If it's not part of the 
_.,_ · . ... 

fry( : .. - _ . .,. _ ·_ ~-. 
.... .. • .. :· / \!~· f"- • y.;·; ,j • . 
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1 record, it couldn't be part of the appendix and shouldn't 

2 be referred to in the brief. 

' 
3 '?here's another side issue of matters referred 

• to in the brief that aren't in the appendix. I don't 

5 know how they can cite that, and we' re not: uking this Court 

6 t:o rule. 'l'hat the 'l'hird Circuit has to do, but: whether 

7 there is any issues as to whether it was 5>art of the record,:._· 

a it seems t:o me, that's something the Court can do. If we 

9 deal with specific pages of the brief that are referred. to, 

10 that are not anywhere in the record, not even of record 

11 

12 

13 

"' 
15 

16 

18 

19 

20 

21 

22 

23 

24 

25 

in the trial court: --

THE COURl': Assuming we now have - and I don• t 

know whether Mr. Marmo agrees -- we have five items that are 

in dispute, how do I resolve j:hat? I assume first I'd have 

to have t.'le items delivered. What was there, 20,000 pages 

of tea timony? 

MR. FRIEDMAN: It was --

THE· COURT: It would be bard for me to go back 

for a year and say what was in or not. 

MR. PRIEDMAN: Say 20,000 pages,ve're fighting 

over a fev hundred pages. 17,000 of those pages were 

trial transcripts. We're not disputing that, and a lot of 

exhibits we' re not disputing, but there may be 4 5 percent _,,, 

of the other material that is in dispute. 'l'he car -- there 

was a car photo. They say this was a trial photo. What 

.. .. .. 
·····-:.;... ...,,.:...::,.., .. :--:- ~- -

.•'".!'•. ., .• •,-¢··; •··~if,.,c_• ..•• --~·-'.·- ..... ·~, 
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they did with the car photo, and again this is the aort: 

2 of thing that we can resolve aaybe, they took a car photo 
""':' .. 

3 and blew it up, changed it, focused it differentJ.y. Row, 

, that's not what was submitted. We have the actual photo-

5 

6 

7 

graph, which was submitted to this Court. '!'hat's vhat ahoald 

go _in. We're not saying no car photo should go in, but 

the right one s~ould go,~~-. not aome_thin~ lb.at __ was blown 
. °'-~--..... . ·-· ~ .... ' ... ,._ ~·.• : .... 1-~. ---- ... _,,, ....... • '" .... .: .... ..;._. •._ 

8 up or enlarged, and that had a circle put around it unlike 

9 the one that was submitted to this Court. -That•• a genuine 

10 

11 

12 

13 

factual dispute. 'l'hose are the matters where I suppose 

I think your Honor's suggestion is appropriate. 

submit --

Let them 

'l'BE COURT: Let's hear from Mr. Marmo as to 

what is really in dispute. l,11 See if he agrees there are . 
15 13 that they concede with in the 

16 
MR. • .PRIEDMAN: 'l'en. 'l'hree we admit were in 

-17 
the record. I'll say one thing before I'm finished. I want 

a chance to say about our counter designation, which they 18 

didn't put in the appendix. 
19 'l'hat will take one minute. 

20 

21 

'1'BE COtJRT: 

MR. MARMO: 

Let me hear from Mr. MaDIO. 

We don't agree that we made 

concessions about things that are -- that were not in the 22 

: . :."'t" 
.... ..,. •. 

record. Our position is there is a legitimate basis of each, " ,~ 
f the 16 i 1:ems to be before the Court of Appeals, and we 1h -~, 

repared to argue as to -

1117 .-:( -; .. 
•c:t<"·~· ••. ,. ,. 
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'1'HE COURT: Do you not accept the buic concept 

that if it was not before the Court, it cannot be before the 

Court of Appeals? 

MR. MAml:>: 'l'here are aome matters we ••Y don't 

fall within the category. 'l'he one 1■ Mr. Carter•• boxing 

record that consists of two pages in the appendix of 

20,000 pages. Let me aay something before we deal with 
·, ... , .. · ... ·• (-' "-

that item in that area. 
.: --~-

With regard to the sequence of what happened 

here, in the appellate process after your Honor ruled, 

we became involved in a motion to revoke enlargements that 

used up our time for prosecuting the appeal of your Honor's 

decision. After that matter had, been disposed of in the 

Third Circuit, we asked for an extension of 30 days. We 

were given.the date of March 28th, and on the record it 

specifically recited no further postponements would be 

granted, and that our appendix an4 brief had to be filed 

that day. 

We then became involved in a tremendous 

project, where we worked many, aany hours every day, Satur­

days and Sundays, to meet that deadline. It'• different 

when you're taking an appeal, and when you're filing an 

initial application. You can spend two years preparing -

for an applicatio~ for pet! tion for Habeas Corpus. You have 

30 days to respond when the judge rules on the matter. 

... 
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We had to deal with that deadline, and it was cz:ys tal 

clear in our mind that it was the Court•• direction and 

mandate that no further postponementa would be granted. 

11 

We then began a procea■ of submitting atatementa 

of appendix and issues to be presented. The defendants 

responded. We adjusted our submission based on their 
.~ .; . 

response, but we were concerned that we dJ,.dn • t want to be ·•~'. ,. • 
.. : '... . . ., 

involved in nitpicking when we've got to put together an 

appendix of 623 volumes. We got that Third Circuit order, 

which was granted without -- written by Judge Gibbons, 

without any appearance from us or any notification to us the 

day before. Those 623 volumes were bound. 'l'hey were : '· 
·,, . .... 

collated. 'l'hey were put into boxes, designated in seven 

separate sets. 

'.We couldn't be involved in March 25th, 26th, 

or 27th in going through that appendix and undoing the 

monumental project that we worked day and night to put 

together. 1fe sent that down to the Third Circuit, so that•• 

the context in which that ·occurred. 

By the way, when we submitted our counter­

statement of the contents of the appendix on February 

19th, we never heard another word from the defendants fran 
·,. 

February 19th until the day Mr. Graves called Mr. Goceljak ,. 
·" • 

and said, I understand there's an order coming down frcm 1:h• 

Third Circuit, which we got the next day, March 27th, the day 

••• 
., - - • .. . ... . ~, •. , ... _.; .. ,:-...... ., ... ~ ........ , 
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before we had t.o send a station wagon with 623 YOlumes 

of appendix to the Third Circuit. We couldn't become 

involved at that point in tearing apart that appendix a 

12 

day before it was due and a day before we had an order that 

said no further postponement; is going t.o be granted. 

That's the context of the way ~is appendix was put together. 

.. • 
What_ counsel says_ about th~--~ng record of 4- ; 

• :,.: __ .... 

Carter, it was supplied t.o the Third Circuit, and that 

consists of one or two pages of this appendix of 20,000 

pages. In your Honor's opinion, you said Mr. carter vas 

a contender for the middle weight crown, and that his 

boxing career was peaking at the time. 'l'hen your Honor• s 

opinion goes on. We contend in our appeal to draw argument 

from that and to make the arg.ument that this man Carter is 

not a person likely to coltlllit this kind of offense this way. 

We responded to that by taking what Mr. carter said his 

boxing record is, which shows in no uncertain terms that 

he was not peaking as a fighter, that he peaked two years 

before 

'l'HE COURT: Are you suggesting that you can go 

outside of the record that was before me? 

MR. MARMO: You did --

THE COURT: '1'o refute it 

MR. MARMO: you did, your Honor. 'l'here is' 

nothing in the record to say that Carter --

KtO 

, .. · ,,,. 
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'!'HE CX>OR'l': If I made factual findings unsuppor 

by the record, you can argue that. But I never heard t:hat 

•aying that the factual findings· can be disputed by •ame­

thing that is not before the fact finder or not before the 

judge or jury making the decision. I don't think I'a the -

MR~ - MARMO: We' re doing it becaua e your Honor 

did it in your . o;~_nion. _ ~ iftlere 'a ~thing r1" your opinion . 
that says Carter was a contender for the middle weight, 

and we think the opinion that his career was peaking, in 

light of the fact you made that statement, we have a ,, 

right to show not only is that not in the record, but 

happens to be opposite of what the facts are. '!'hat'• why 

we submitted those two pages thai are undisputable. Mr • 
'fr 

Carter's statement about his record of wins and losses, 
. 

and it clearly makes the point· that his career --

'l'HE COURT: Let's go back to the theory of that. 

Let's.assume that there is a trial, and the Court makes 
•.• 

factual findings, and you argue that those factual findings 
.. 

are unsupported, and are not in the record. Is it 

conceivable you can then submit something to the Court of 

Appeals to prove the opposite, that you didn't submit t:o 

the trial court? 

MR. MARMO: If the trial court makes factual 

findings that are not in the record and the facts as stated 

by the defendant are the converse of what the Court .. <-· 

' . ·, ···-.. 
Kil 

~ ... .. -
,;., . .,._: ,.. 
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determined the facts to be, and those facts form the buis 

for legal arguments that the Court made, t certainly think 

we have a right to bring it to the attention of t:he 

Appellate Court that not only are these fact:a not anywhere 

in the record, but 1:hat the truth of the matter 1a the 

opposite of what the judge determined the state of affairs 

to be. 
- .;,. . 

'1'HE COURT: You' re saying in a trial, lf I were 
"" 

sitting as a fact finder, and I found that a particular 
,. 

person was on the scene of the crime, that on appeal you 

could submit airline tickets to show, that you didn't aubmi t 

to the trial court, to show that the person was in Mexico 

at the time? 

MR. MARMO: '!'hat's a different situation. 

This is a two page rendition of Mr. Carter's boxing record, 

undisputed information that we took from his book. 

THE COUR'l': But I didn't have it. 

MR. MARMO: I auppose_you didn't. But I don't 

know where you got the basis for the statement you ·made 

in your opinion. 

'1'HE COURT: I may be wrong. It may not be 

supported by the record, and your argument to the Court of 

Appeals, I should have considered something that wasn't 

before me 

MR. MARM:>: No. I suggest to the Court of 

Xt2 

. " ' ..... - .. ,.; .. -.}:• ,-
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Appeals you should not have conaidered it, and it was wrong 

for you to consider it and wrong for the Court to base 
, 

its argument on facta that are in fact not true. I don't 

think there's ·anything wrong in showing the court of 

Appeals what the truth is about this particular it:em, particu­

larly since it involves only two pages of appendix of 

20,000 pages, and particularly since it is-dndiaputable 
I 

information. 

THE COURT: Let me say this. ~is will be a 

blanket rule. Pirst of all, there'• no question in my mind 

insofar as an appeal is concerned., the appea_l must only 

contain what was before the Court below, and I think 

that would be the rule irrespective of any determination by 

the Court of Appeals. But DC¥ we have in this case, and 

I can't imagine there's any dispute about it, an order by the 

Court of Appeals signed by Judge Gibbons saying that the 

record is to be 1111lited to what was before the Court below. 

I think there's no -- and I certainly can understand t:he 

logic of your argument, but as to those items that were 

not before this Court, the record should certainly on appeal, 

should certainly not include anything that was not before 

this Court. So anything that you feel should go before the 
- .... ·.~·- .• 

Third Circuit that was not before this Court, that applica~on 

should be made to the Court of Appeals. .. 
If y.ou think that 

the record should be supplemented by matters not before this 

Mt3 
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court, then you're certainly free to make the application. 

But I understand that the record fran the Court of Appeals 

for me to determine what was before me, what the record 

was before me, not to supplement it based upon aomething they 

might or might not want to see, so if that covers all the 

ten items 
~· 

MR. MARK): Certainly does no.ti your Boner. ~. 
' 

Covers one or two of them. Does not cover 18 i tams referred 

to by counsel. Furthermore, I think the record should 

note, Judge Gibbons did not notify us of this order. 

We had no opportunity to •~Y to him what I'm saying to you is 

the basis for our position. There are telephone calls 

that counsel makes to the various courts that they're before, 

and then we get an order like this the day before we 

have 623 volumes of appendix.put together. I think it's . --

unfair to suggest to us that we now have to go back and 

go through those volumes ~and take out two pages. 

THE COURT: Well, following the Court's 

directive, I have been directed to resolve the record that 
• ..:.·, ....... ,. 

was before this Court for the purposes of appeal. That's 

all I'm doing. 

If your argument is there were matters that were 

not before this Court, that should be considered by the 

Court of Appeals, then I have neither the right nor am I 
... -

, , 

authorized to make that determination. This is to settle the 

. _ ..... - •. -
•• . ... -:, ... ·,-.· ·• ,. ~-;-



•••• 

~·~ 

1:· 
• I. ·1· ~ 
• ~-

I 
I 
I 
I 
I 
I 
I 
I 

2 

3 

s 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

25 

17 

record before this Court, and you can aee that was not 

before this Court. 

MR. MARMO: I can see it was not before the 

Court. That's exactly my point. You wrote about it 

in your opinion, and you argued from it, and I think 

in light of that, it's only fair and appropriate for 

us to present the two pages of ~nd_isp~able information 
-:. '"''·"" .. ' ..... .... _, •. . ... ;. -·· ' 

which makes our point, which makes our argument that· 

when the Court said this, these people are not people 
! .. 

• o,'" I 

likely to commit these kinds of crimes, this way the 

Court didn't have the right facts and built an argument 

upon it. I think we should have the right to submit 

that to the Court of Appeals. ·" 

THE COURT: You ~ay be right. I don't think 

I hava the. right to grant you that right. I think if 

you want the Court of Appeals to consider matters not 

before the trial Court,· you have to go to that court 

for that 
.. 

MR. MAR~-iO: What we want most and we haven't 

gone to the Court of Appeals is that we want a 

resolution. We want a right to prosecute that appeal. 

What this has done, it has sidetracked the appeal. The 

defense has already obtained two or three additional 
.. 

months, four months of time to work on their response. 

THE COURT: Well, their answer is that if the 

Kt5 
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appendix included only what it should have included, 

you wouldn't have the problem. 

MR. MARMO: The proper way to deal with it 

18 

is for them to respond in their responding brief and 

say the respondents-·appellants are saying things they 

don't have any right to say and not in the record, and 

there's no basis fo: :~~t-and what the,Jve said to 
., . 

judges of this Circuit Court of Appeals is wrong, 

incorrect, inaccurate, and take the task that way and 

let the prosecution have this appeal proceed in the 

ordinary course. We're ready to respond to those 

things in our reply brief. We think there is an 

appropriate basis for every w9rd we said. 

THE COURT: You're asking me to ignore the 
• 

-
order of Judg~ Gibbons. I can't do that, nor am I 

inclined to do it. He has referred the matter back to 

me for a single purpose, that is, to determine what 

was the record before this Court. Based upon that 

direction, that mandate, and based upon the rules, 

anything that was not before this Court in-rendering 

the decision .should not go into the appendix withQut 

the Court of Appeals --
• fr,eJ~,,__,, 

MR. 11!1t!t"Me: But the fact is they subr.iittad 

that on their enlargement motion to the Third Circuit. 

What happened was, we answered it. The fact is he was 

• ., . 
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at the top of his boxing record. You can't look at 

one loss. There are a lot of other things to introduce. 

We've had affidavits from oth'er boxing promoters and 

Carter was at the top of his boxing career. Are we 

going to have a whole trial on whether he was at the 

top, middle top, lower top? Because the minute we 

put in those two pages, we have to answer --. . r- ;,; .• 

THE COURT: Gentlemen, I've ruled on this. 

There is no reason to pursue it any further unless 

you want to pursue it with the Court of Appeals. It is 

not before me. 

MR. FRIEDMAN: Pages 14 and 15 of our reply 

brief affidavit, those are the only matters in dispute. 

Items 4A and Band C and N and R. Those are the 

only things we have a genuine dispute about whether it 

was in the record. 

THE COURT: And do I have the actual exhibits 

that are referred to? 

MR. FRIEDMAN: I don't know whether you sent 

them back. Again, there's a dispute. They say it 

was all in or virtually all in. We say it was not 

in. This is a factual dispute that we can handle by 

submitting what we think, or let them submit what they 

think was submitted to the Court, and we'll take 

dispute with it. It's only on items on Pages 14 and 15, 

► ·•·· • 
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where we specifically discuss 

THE COURT: Who has those things physically 

' now? Does the Court Clerk have them, or does counsel 

have them? 

MR. FRIEDMAN: I think they're up before 

the Court at this point. I don't know whether the recor 

was transmitted --

THE COURT: Let me ask my clerk. 

Off the record. 

(A discussion was held off the record.) 

THE COURT: My understanding is that 

everything that was of record in this case was 

delivered to the prosecutor's;office. 

MR. FRIEOMA~: Sent back to them in terms of .. 
exhibits or --

THE COURT: For the purposes of the appeal, 

which is what we customarily do, and it should be a 

sirnpl~ thing to look at those documents and see what was 

in there and what was not. I take it your office has 

none of them? 

MR. FRIEDMAN: We have copies. 

THE COURT: 

will only confuse it. 

The originals, because copies 

MR. FRIEDMAN: No. 

THE COURT: The original record is in the 

: .... 
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possession of the prosecutor. 

MR. MARMO: You have the transcripts. We have 

a box of their submissions td you. Their briefa, all 

in the way of appendices and that type of thing. Many 

of the 18 items which they complain about were sent to 

you by one of ·their attorneys on the various appendices. 

Most of them were. We indicate that in our affidavit·:.- . 
. . r-' ... ~.. -~ 

to your Honor. One by one we've gone .over that indi- _ 

eating what the name of the document was and what 

appendix or brief was included. 

MR. FRIEDMAN: I object to that. All exhibits 
/ 

about Bello and the movie career, we didn't sub_mit any 

of that material. That is not true. We did not submit 
; 

the contested items to this Court. 

THE COURT: Is it·the prosecution's position 

that these things came in from the petitioner? 

MR. MARMO: Many of them did, yes. All the 

statements were stat~ments sent to you sometimes two 

or three times in the various appendices. In fact, 

they've already conceded in their reply when they 

complained those things weren't in the record, and they 

were wrong. There were three or four statements sent 

to you sometimes two or three times --

MR. FRIEDMAN: That we agree on. That ••• 

something that got lost in the shuffle 

.:. .. :. ~ . :-.... : ..... .;. 
',.:114._ :· .. ··.:~. ~---: '. - .i. ;.,,~_,·;;_. 
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THE COURT: If you can't agree, and frankly 

it's inconceivable to me that counsel cannot agree as 

to what was in the record before the trial court, 

particularly on a petition for habeas corpus, bearing 

in mind the parameters I have set. We are only talking 

about something that was actually submitted to me. 

you can't agree, we will have to set it down for a 
'.-.. ,-

hearing. Somebody will have to show me how they came 

to the Court and --

MR. FRIEDMAN: We'll sit down any time to 

see what was in there and what wasn't. We're not 

objecting 

THE COURT: I thought that was already done 

at the direction of Judge Gibbons, that you should try 

to work it·out, ana only if you couldn't work it out 

you should come here. 

MR. MARMO: They filed a motion and.for 

two months we didn't hear a word. Then we got an 

order -- actually if it wasn't a problem with the 

automobile, the appendix would have been there before 

the order arrived at the office. We got an order on the 

27th, and the appendix was due on the 28th, and the 

~hird Circuit said to us there will be no further 
, 

postponement. They had given us 60 days of which~---

occupied with our motion to revoke enlargement, so we 
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really had about 31 days to put that together. 

THE COOR!: I understand, but as to this, 

do you think a mee~ing could ~esolve these dispute■? 

MR. MARMn: I doubt a meeting could. Many 

of the items they'=e complaining about ware items 

marked into eviden:e. We had the marking on the 

exhibit when we looked at it --
..-1· , --::,. I 

23 

MR. FRilnMAN: I don't know how to resolve 

it. The ten items they admit were not --

THE COO~: I have already ruled. If they 

are clearly conceded to be not part of the record, 

they are not part of the recorq. 

MR. FRIEJMAN: The five we're talking 

about, the photos vill take five minutes. If they can 

show one of those ?hotos were put in 

THE COOR~: Bear with me a minute. 

Off the :ecord. 

(A discussion was held off the record.) 

THE COOR~: Counsel, what I am going to do 
• 

is: I am going to direct counsel to meet and see if 

you can arrive at m agreement. Remember my direction, 

that only those ma~ters that were before this Court 

should be part of the appendix. If you cannot agree, 
, 

notify the Clerk, and we will set the matter down f-or 

a bearing on August 20th, which is Wednesday. But 

K101 
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again, it is just inconceivable to me that counsel 

should be unable to determine what was part of the 

record. 

MR. FRIEDMAN: Brings me to the second -­

let me respond to one thing. We don't think we're 

being petty, because there's a lot of material. We 

24 

' ~~ve an9.:~~~ _t_o everything. •~- ~-~ve ~ lot of non- ·J. 
record stuff to submit to the Third Circuit. We have 

a lot of other photographs, but every time they say 

something off the record to explain, and instead of 

20,000 documents, we'll have a hundred-thousand. 

When they say we're being petty--

THE COURT: I've already indicated that I 

do not think that the Court of Appeals would be 

interested in factual mater·ial that was not presented 

to the trial court, but I do not want to foreclose 

Mr. Marmo's ~rgument, but I do not have the authority 

to expand the record, and I do not think it would be 

appropriate to expand the record to include things that 

I did not .consider when I arrived at the decision. 

Mr. Marmo can argue to the Court of Appeals 

that I was wrong, that the record does not support 

my conclusions. But I don't think he can point to 

things that show I am wrong. 

That is my ruling as to the things that were 

.... 
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in the record. I will direct you to meet together 

in person and review the documents. _%f you have a 
. ,. .... 

di~pute and cannot ·resolve it' by a meeting··, then % 

will set the matter down for August 20th. Please 
,; . 

25 

advise my clerk by August 7th whether or not you have 

resolved it. --

MR. MARMO: I have a problep.:.~ith __ August '20.t_h. 
••• __,.., • ..... -:. ·- ., .. • • .. arit ..... " .. , ,. ··- ··• •• ·-·· -

I anticipated being away the last two weeks of August. 

It's my vacation in August. 

THE COURT: Well, we can put it off until 

September . 

MR. MARMO: We don't want to put it off. 

That's the problem. But at tpe •~e time I can see 

we're going to have to go to the Third Circuit on 
• 

at least some of the items; We can't go to the 

Third Circuit and say things that were wrong, unless 

we can show the Third Circuit what was wrong. The 

boxing record, there's no way to back up what he said 

to your Honor about that. You have to look at those 

two pages from his book, and you can see the man 

fought six times from the last year and once or 

twice 

THE COURT: You may be right, but the direc-

tion to this Court was to determine what was in the.­

record before me. That was not in the record before 

. . 
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me, and it should not be part of the appendix unless 

the Third Circuit says so. 'l'hat ia not t:be.mandate. 
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•· 
that I have received from the Third Circuit. I under-

stand your argument, but I think that it is appropriate 
,. 

for me to exclude from the record things I did not 

consider when I arrived at my decision. 

' i • i-
i .. · ·' ., •. "~:a. ~ P~I~DMAN: w:~ .. _ve -~-~OS~ ~s. --~~a~ed 1~ -, .. ._ • 

..,.:-. j.._ --•- ••• .... : .... --:...;..~ ,.,.· ,.,.,._ • - • ~ .. ";_ .-.,;:."'w. - . • .. .l • • ~ ~---.- .... 

items they didn't put in. I'm going to read two • 

sentences from Rule 30B. If the Appellee deems it 

necessary to direct the particular attention to the 

Court to parts of the record not designated by the 

appellant, he shall within ten days after receipt 

serve upon appellant designation of those parts. We 

did that within ten days. . 
THE COURT: Any problem 

MR. MARMO: We replied to them about it, 

and as I ~nderstand there was an agreement reached as 

to certain items included and were not included, and 

we did include no items 

MR. FRIEDMAN: I don't know what to say. 

'l'BE COURT: Let me handle this very 

quickly. To the extent to which the petitioner, and 

• • .# .. 

you are the appellee now, wishes the record submitted .,· 
with matters that were before this Court, the appellant 

should include those portions in the record. 

.. ~:- '... --~- ~~-: ·- .. ~ •.• . - .. ~ 
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MR. FRIEDMAN: That's what the rule says, 

shall be included in the appendix. 
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'l'HE COURT: So we h·ave resolved everything. 

I think, Mr. Friedman, I would like an order 

on what I have done today, and fixing the date of· 

the hearing. -

f-
Mr. Marmo, I don'~ k-~~~~-w~~h(~ ~.:7~~:,>.~o~-t~ _._f~_, 

your vacation plans. Can somebody else be here? 

MR. MARMO: ~es. But I really have to be 

here . 

THE COURT: I am hopeful that if you are 

both reasonable and sit down together, you should have 

no difficulty deciding what i~ before this Court . 

MR. MARMO: We have already item by item 

indicated what our position·is as to each one of the 

18 items. There's nothing to do than say what our 

position is. That is our position. A number of these 
. . . 

items were exhibits at trial offered into evidence. 

We don't see how they can be 

THE COURT: Were they submitted to this Court? 

MR. MARMO: They were attached to various 

appendices that were sent. 

'l'HE COURT: Again, if it was something that 

was submitted to me, and I 
. _c·~#(.-

considered it, it was :li 
part of the record, then it should be before the Court 
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of Appeals, and that should be something that counsel 

should be able to resolve .. • If you cannot, then we 

will have to have a hearing;·•· And if August 20th is 

not convenient for you, the next time would have to 

be in September. 

MR.-TRIEDMAN: We have the same problem about 
·-

the items in __ ~-~e.. brief where ~~~Y reff-f to things t.hat.;_- , 

were not in the record. 

THE COURT: You mean the brief before the 

Court of Appeals? 

MR. FRIEDMAN: Right. 

THE COURT: I think that is something that 

you have to take up with the Court of Appeals. I have 

no right to strike anything from the brief. -
MR. FRIEDMAN: Indicate whether it was 

part of the record or not. 

THE COURT: That is what I mean. If you 

cannot agree, I will resolve it August 20th. I am 

confident that you can agree. I hope that you do . 

MR. FRIEDMAN: Thank you, your Honor. 

MR. MARMO: Thank you, Judge. 

(The matter was concluded for the day.) 
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'' 
'' I' 

! i ,, 
MYRON BELDOCK, being duly sworn, deposes and says: 

1. I am one of the attorneys for petitioner-appellee 
Ii . : ; Rubin Carter. 
'' 

i; 2. I make this reply affidavit in support of appel- ! 
,1 l • 
Ii lee's motion to settle the appellate record in this case pursuant 

! 

I 1 !I to the order of the Third Circuit Court of Appeals and Rules 10 

I; and 30 of the Federal Rules of Appellate Procedure. 
!I 

I 

I 3. Appellants, in their answering affidavit, attempt 

I to reargue not only appellee's two previous Third Circuit Motions 
l 

II 
ii to Strike Matters Not of Record, but also now attempt to reargue 
I: 
;;the merits of the habeas corpus proceeding. Although appellants' 

! 

\contentions in this regard are irrelevant for the purposes and 

\scope of this motion, which is limited to settling what matters 

:·were of record before this Court, appellee will, in responses 
"i I· 
i 1 below, place appellants' unfounded claims in perspective. 

I 

'I 

4. As a major thrust of their criticism of the Dis-

!!trict Court opinion, Carter 
I 
I (D.C.N.J. 1985), appellants 

v. Rafferty, 621 F. Supp. 533 

assail the District Court for not 

considering documents and arguments which appellants failed to 

submit to this Court. Appellants were urged and entitled to dis­

pute whatever they wished in regard to appellee's presentation of 

the facts to this Court. Indeed, appellants were given ample 

opportunity and even prodding by the District court and by appel­

lee's counsel to supply this Court with whatever of the state 
.-

record they deemed material to the resolution of the issues ,~ 

-2-
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ii 

raised in the petitions and in the Motion for Summary Judgment. 

There was nothing in the District Court opinion that was not 

;; presented by either party; at no point in its opinion did the 

, District Court go beyond the record that was presented to it. 

~! Particularly in light of the following facts, appellants' allega­

q tions that compliance with proper appellate procedure would be 
I, 

;,unfair are hollow indeed: 
i I 

' 
I 
i l 

(a) The February 20, 1985 order of this court 

!! (see Exhibit 1 to moving papers) requested that appellants file 

:·by March 31, 1985: 
i: , I 

'' 
'I 

'' 
j i 
I: 
' 'I 

... all briefs, appendices, opinions, pro­
cess, pleadings, transcripts and orders filed 
in the state proceedings or such of them as 
may be material to the questions raised in 
the petition [of Rubin Carter]. 

(b) Appellants failed to ·file such materials. In 

;,an effort to expedite the proceedings, appellee, on April 10, 

1985, accepted the responsibility of filing the portions of the 

;'.state record •which counsel considered material to the questions 
I' , , 
::raised in the petition• and stated that •counsel anticipates t; 

!filing of transcript by the State in accordance with u.s.D.J. 

lsarokin's order.• (Exhibit D, attached to appellants' Answering 

Affidavit). 

i (c) This Court's order to appellants was repeated 
I 

lion March 7, 1985 with regard to the petition of John Artis, with 
i 
a directed filing date of April 30, 1985. 

-3-
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(d} In Petitioners' Joint Memorandum In Support 

of Motion for Summary Judgment (p. 2, n. 1}, appellees once again 
!i 
:i urged that appellants file the record of the state proceedings: 

. , 

, . 

If 

Petitioners have not filed the tran­
scripts of the trial and various pre- and 
post-trial proceedings and hearings. The 
burden of submitting the briefs and appen-
dices, which was actually the respondents' 
obligation in accordance with the Court's 
order, has been at great cost to petitioners 
and their counsel. Petitioners, by prior 
court determinations, are indigent and should 
not be required to go to the additional cost 
and effort necessary for them to provide the 
transcripts of the proceedings. 

(e} At oral argument of the Motion for Summary 

;·Judgment on July 26, 1985, the Court urged appellants: 

l i 
I 
, I 
! • 

• I 

'I 
I I 

ii 

l 
' 

II 
I 
I 
I 

ii 

j! 

.11 

... if -- in preparing your brief you would 
go through that [petitioners' •presentation 
of the facts•] and just indicate to me those 
areas in which you disagree, and then refer 
me to the record where the disagreement is. 
And then I'll see if there really is a dif­
ference and/or whether it is just a matter of 
interpretation. That would be helpful. 

MR. GOCEI.JAK: We'd be happy to. 

THE COURT: There's no reason to restate the 
facts if you agree. But I'd like to know 
those areas where you disagree and I'll deal 
with that by reference to the record. 

MR. GOCEI.JAK: All right, Judge. 

Another thing that would be helpful, 
because the petitioners have raised in their 
petition certain facts which go back to -- go_ 
back even to the first trial, go back to 
various proceedings that have taken place 
since the retrial, that perhaps the purpose 
of this motion today might be to narrow some 
of these issues down so that we don't have to 
file the transcript of -- the entire tran-

-4-
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I 

. ' ,, 

; ' 
• I 
I 

script of the second trial, the transcript of 
the first trial, many transcripts have to do 
with these ancillary proceedings, because 
this would be a terrible burden and I don't 
think it would help the court. [Emphasis 
supplied.] 

* * * 

THE COURT: ... When it comes to filing the 
underlying transcripts, again, I think that's 
only necessary to the extent that there's a 
dispute. I assume that counsel has gleaned 
from all of the transcripts what they view to 
be essential for the disposition of this 
matter. It is only if there's some differ­
ence of opinion or difference of contention 
as to what the transcripts reveal I have go 
to to any particular portions of the tran­
script . 

i; (Transcript, pp. 9-11) 
'I 

I I 
(f) Again, at the end of argument, the Court re-

::minded Mr. Goceljak: 

'I 
• I 

But I would appreciate you do as I suggest, 
and that is go through their (petitioners') 
factual statements, indicate to me any dis­
agreement. And then, of course, supplement 
it. [p. 83] 

(g) During the same hearing, defense counsel 

::Beldock also requested that appellants submit to the District 
I
' i 
,I !I Court 

ii I, 
11 

I I 
ll 
Ii 
• I I I 
' • 

. !their 
ii 
i I 
I! 

ii 
i I 

whatever portions of the state record they wished: 

We have asked Mr. Goceljak to file all of the 
transcripts, and trust that he will. We're 
talking about 1981 remand hearing and at 
least the transcripts of the trial. I don't 
think it requires it, but on a most selected 
basis anything from the 1967 trial. (p. 85] 

(h) Ultimately, on August JO, 1985, along with 

Brief in Opposition to Petitioners' Motion, appellants:-eaw 

-s­
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' i, 

fit to file what they called •the pertinent transcript,• which 

included no transcripts from the 1967 trial and no 1976 trial 

• exhibits whatsoever. (See appellants' 8/30/85 Letter to Clerk of 

the District Court regarding filing of trial and remand tran-

.' scripts.) 

s. As detailed more fully in the exhibits to the 

'. moving papers, in the course of preparing the appendix, appel­

: lants consistently refused to cooperate with appellee. The 
I, 
:: difficulties arising from appellants' choice to bullheadedly go 

forward with the filing of improper non-record materials are 
1 '.unfortunate. But appellants can hardly complain of such incon­

:venience when their own disregard of the Federal Rules and basic 
'' 

1: appellate procedure is the sole cause of their distress. 

'' 

6. Moreover, appellants' conduct was obviously con­

trived in an improper attempt to gain advantages and prejudice 

the appellee. Appellants' conduct has been marked by their 

,studied refusal to cooperate with appellee: their arbitrary 

'. rejection of appellee's appendix designations: their total dis­
,! 

i;regard of the Circuit Court orders, related federal rules and 
I . . orderly procedure: and their numerous misstatements, as outlined 

I herein as well as in the exhibits to the moving papers, of signi-

1

. 

\ficant facts in their submissions to both the Circuit and Dis- . 

;~trict Courts. Appellants' contention that they somehow were -- • ··1 ,. 
!required to file improper materials because of the briefing 

!schedule is absurd. Indeed, appellants' assertion in their ' 

1! 
I 
I 

I -6-
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• • • 

'i 

answering affidavit (pp. 4-5) that they believed •any dispute as 

to what was before the District Court could probably be rectified 

without further extending the filing dates• is contradicted by 

the reality of the continuing dispute. Finally, appellants could 

have resolved the conflict between the so-called filing deadline 

;, and the requirements of the Circuit Court order to settle the 

record by conferring with the appropriate personnel in the office 

of the Clerk of the Third Circuit. Their choice to make no 

attempts to do so suggests.that they were seeking some tactical 

or other advantage by going ahead with the improper filing. 

7. Appellants have no basis (by any standard) to argue 

'that it is only •fair• and •proper• and •appropriate• for mate-

:; rials dehors the District Court record -- the content and para­

.meters of which appellants were given over six months to estab-

, I 
lj 

lish as they deemed necessary -- to now be included for review in 

the Court of Appeals. The Rules of Appellate Procedure and the 

Third Circuit Court order of March 25, 1986 specifically prohibit 

this. 

8. The legal standards for determining what is of 

!!record from the District Court proceedings are crystal clear. 9 , , 
i ! 
!'.Moore's Federal Practice, para. 210.04, at 10-14, to 10-20; 
ll 
;:F.R.A.P. Rule l0(a), •The original papers and exhibits filed in 

! i the District Court, the transcript of the proceedings, if any:- - -- - I -
I; 

:and a certified copy of the docket entries prepared by the Clerk 

!!of the District Court shall constitute the record on appeal i-n 

,, 
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• 
I 

all cases.• Furthermore, the appellate court may consider only 

those matters which were before the District Court. •It is, of 
! I 

, course, black letter law that a United States Court of Appeals 

, may not consider material or purported evidence which was not 

brought upon the record in the trial court.• United States v. 

"Alldredge, 432 F.2d 1248, 1250 (3d Cir. 1970); see also, Jaconski' 

v. Avisun Corporation, 359 F.2d 931, 936 (3d Cir. 1966); Coplin 

'I 

v. United States, 761 F.2d 688, 691 (Fed. Cir. 1985). 

9. Appellants contend that there is no reason for this 

Court to review those non-record materials which appellants chose 

to include in their proposed brief to the Circuit Court. They 

,disingenuously contend that the matter on remand before this 

!
1

court is limited to the contents of the appendix. Appellants 

apparently misunderstand the nature of a motion to settle the 

record. It is appropriate for appellee to include in this motion 

a request that the District Court settle the record as to matters 

put forth in appellants' brief. Such a review is clearly implied 

and anticipated in the Circuit court order of April 29, 1986, 

;:which followed appellee's motion •to strike appellants' brief and 
; ; 

!: appendix• (emphasis added). 
ll 
,

1 

10. Appellants can hardly argue that appellees have 

!:been delaying these proceedings through insisting that only 
·' I I -- - --
'. 1 material of record go before the appellate court. In fact, the 
Ii , , 
;;appellants are inviting further extensive delays by attempting to 
. I • 

!!postpone full resolution of the contents of the record in this 
'' , , 
I 
I' 

I 

-a-
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proceeding. F.R.A.P. Rule l0(e) clearly authorizes the District 

Court to resolve these issues fully: •If any difference arises 

as to whether the record truly disclosed what occurred in the 

District Court, the difference shall be submitted to and settled 

by that court and the record made to conform to the truth.• See 

also, 9 Moore's Federal Practice, para. 210.08, at 10-47: •Thus, • 

all disputes as to what actually happened in the District Court 

must be submitted to that court for resolution. A party may not 

• impeach the record by assertions in his brief or argument; he 

must secure its formal correction by proceeding under Rule 

l0(e) ." 

11. Contrary to appellants' assertions, appellee is 

:'certainly not asking the District Court to •censor• appellants' 

brief. It is difficult to conceive how complying with the Rules 

of Appellate Procedure and court orders can be construed as 

censorship. Appellee is merely seeking to settle the record in 

an expeditious fashion with due regard to judicial economy . 

• Obviously, the District Court cannot prevent the appellants from 

including matters in their brief which the District Court has 
11 
ii found to be not of record. The appropriate sanctions for such 
! 

:;behavior would have to come from the Circuit Court. The District 
ii 

!!Court can, however, make clear at this point what matters con-
' --- ----

''tained in the proposed brief are not of record so that appellants 
1 '. 

j:will not have reason to vex the Circuit Court with non-record 
11 
I, inclusions in their brief . 
• ' 

I 
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12. It is most unfair, improper and inappropriate for 

appellants to manipulate their inability and/or failure to ade­

quately address appellee's arguments to the District Court into 

an opportunity to (once again) try to create a whole new set of 

•facts.• Appellants' attempts to that end represent an effort to 

, prejudice appellee and to turn the Circuit Court into a trial 
I! 

:, court. 

13. Although unnecessary for this motion, appellee 
I: 

1
: offers this Court three illustrations of the meritlessness and 

I • * , absurdity of appellants contentions. 
! i (a) Appellants insist on submitting to the Third 
' 

:; Circuit the 1967 testimony of Patricia Valentine in an effort to 

!; show that her 1976 trial testimony positively identifying appel­
! 
I , 

lee Carter's car as the getaway car was the same as her first 
I: 
:; trial testimony in that regard. Not only are appellants' conten-

tions not supported by that testimony, but their attempted inclu-
I 

:: sion of that material is improper since it was not submitted to 
1 the District Court. Furthermore, appellants had the opportunity 
I 

lat the 1976 trial to attempt to introduce it but did not. It 
I 
1

would also have been inadmissible during the 1976 trial since 

1--------------------* j All of appellants' arguments concerning the merits of the ap-
ipeal can and will be rebutted in the appropriate appellate _forum. 
IAppellee vigorously disputes the representations and characteri­
lzations of the non-record material by appellants but believes it 
lis not only unnecessary but also inappropriate to engage in a 
'!contest of citing non-record material to this Court. Appellee ,· 
certainly could offer voluminous non-record material disproving 

!appellants' contentions based on non-record material. • 
I 

-10-
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l 
I 

Valentine was available to testify; it would have constituted 

hearsay evidence available only for purposes of impeachment or 

refreshment of recollection. Thus appellants' •search for the 

truth• contradicts both New Jersey and Federal Rules of Evidence. 

(b) Appellants argue that items 6(K) and (L), 

which relate to allegations of prosecutorial misconduct based on 

the notes of former Prosecutor's Investigator Richard Caruso are 

irrelevant to the appeal. In reality, these items are highly 

'relevant since they demonstrate that the supposedly full and fair 

investigation conducted in response to publicity following the 

. reversal of the 1967 convictions was actually a farce designed to 

!prosecute appellees regardless of the truth. Prosecutorial 

1 misconduct is an essential issue in the appeal. To try to ex­

clude these matters as irrelevant is an astounding further at­

. tempt to bury the truth. 

(c) Appellants also assert that it is necessary 

to submit to the Court of Appeals an excerpt from appellee 

Carter's book, The Sixteenth Round, even though that book was 

\;specifically ruled inadmissible at trial, even though it was 
1' , 1 
;:never presented to this Court and even though the excerpt does 

llnot support appellants' contentions. Appellants speciously 
11 
ii 
!iattempt to use this excerpt as a basis from which to assail the 
11 

1icorrectness of the District Court decision concerning the State's r 
I I 
::improper creation of a racial revenge motive. This argument has 

I j already unsuccessfully been presented to the Court of Appeals.·- in 

I• 

-11-
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Respondents-Appellants' Motion Revoking Enlargement, etc. To 

rebut that argument, which was based on non-record materials, 

appellee was compelled to use exten~ive materials which were also 

not of record before the District Court. See Petitioners-Appel­

lee's Memorandum, especially pp. 42-45, and the corresponding 

Appendix materials (copy enclosed; previously served on respon­

dents). An examination of those materials clearly shows that 

;; appellants' factual contentions are wrong not only according to 

'. the District Court record, but according to the facts of any 

record. Nonetheless, we reiterate: non-record materials should 

.. not have been submitted in the first place. 

14. Appellants have conceded that the following ten 
11 

items contained in appellee's motion to settle the record were 

• not submitted to the District Court: 

' 

(a) Item 4.(e) (testimony of Patricia Valentine 

from first trial on May 10, 1967); 

(b) Item 4.(f) (1967 trial testimony of Rubin 

>carter) (The 1967 Rubin Carter trial testimony was not included 
, I 

:i in appellants' Appendix to the Court of Appeals, but it is cited 

I to in Respondents' Brief, p. 33, and referred to again on p. 54. 

l1Tllis testimony was ruled inadmissible at the 1976 trial, 35T24-

l12S.); 

j' (c) Item 4.(g) (typewritten notes of oral i~te~~ 

I rogation of Rubin Carter) : 

I 
I 

!1 
ti 

Ii 
I -12-
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•· 
I 
--·-··--· 

(d) Item 4.(h) (typewritten notes of oral inter­

rogation of John Artis) 

(Regarding both Items 4.(g) and 4.(h), the Typed Desimone Notes 

of Oral Interrogation of Petitioners were not read to the jury, 

as appellants claim (p. 12, Answering Affidavit); the •original• 

handwritten notes were the ones read to the jury (see 32T54); the 

typewritten notes were not given to the jury as part of their 

deliberations, as appellants also erroneously state (p. 13); they: 
! 

were deemed not admissible (see 32TS,51).) 

(e) Item 4.(i) (grand jury testimony of John 

Artis on June 29, 1966); 

(f) Item 4.(j) (excerpt from •The Sixteenth 

Round•); 

(g) Item 4.(1) (agreement dated September 17, 

1975 among Alfred Bello, Melvin Ziem and Joseph Miller regarding 

•The Lafayette Bar Massacre•); 

(h) Item 4.(o) (agreement dated Decembers, 1985 

among Jerry Leopaldi, Alfred Belle, Joseph Miller and Melvin 

'.! Ziem, regarding motion picture production); [ 

1 , (i) Item 4.(p) (letter of Joseph Miller to Sherry 
I I 
l! Lansing, MGM Studios, dated September 2, 1975; letter of Joseph 

!:Miller to Sohcha Metzler, The Viking Press, dated September 2, I 
j: 1975); i 

Ii - i 
l 
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, , 

(j) Item 4.(q} (outline of script for •The 

Lafayette Bar Massacre•) (not admitted into evidence in state 

proceedings}. 

15. Appellants erroneously contend that items 4.(a), 

(b}, (c), (n} and (r) were submitted to the District Court: 

(a) Items 4.(a) and (b): Appellants (p. 5) cite 

to the •approximately 50 pages of docket sheets• included in the 

. , Defendants' Joint Appendix . . . to Dismiss or to grant an Eviden-
, I 

I; 

tiary Hearing on the Related Issues.• Significantly, appellants 

do not cite specific pages in that Appendix because the •court 

Clerk's Records of Jury Deliberations• from either trial are not , 

to be found therein, and were unquestionably not submitted to 

this Court. Moreover, the docket sheets from the 1967 trial 

cannot logically be related to the record of the 1976 trial. 

(b) Item 4.(c): Appellants do not claim the 

photo of the side view of appellee's car was given to the Dis­

trict Court (S-33), and concede, therefore, that it is not of 

record before this Court. But appellants E!rroneously contend 
j I 

11 (p. 8) that the photo of the car's rear view was submitted by 
!I 

appellee to the District Court in •Petitioners' Joint Reply 

Memorandum in Support of Motion for Summary Judgment.• The photo 
I 

I

,\ reproduced in Appendix A, p. Al of that brief to this ~ourt, is, 

I however, not the photo submitted by appellants to the Court of -i 
ij ! 
!; Appeals. 
I• 

II 
'; 

I I I I 
I I 
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(c) Item 4.(n): Appellants disingenuously sug­

gest (pp. 20-1) that Bella's Essex County Grand Jury Testimony 

was submitted to this Court in various defense briefs. However, 

while •components of• his testimony may have been •detailed• in 

those briefs, all the citations therein were from the 1976 trial 

and 1981 remand hearing transcripts. Bella's complete grand jury 

testimony was most definitely not before this Court. If appel­

lants wish to cite portions which are of record, they may do so 
. 

by referring to those transcripts which were before the District 

Court. 

(d) Item 4.(r): Appellants mistakenly claim that 

this defense affidavit to the state Appellate Division was 

submitted to this Court in •Defendants-Appellants' Appendix After 

Evidentiary Hearing on Remand, Vol. 1• (DaRH). While it is . ' 
listed as Remand Hearing Exhibit S-1035, it was not submitted to 

this Court. Page (ii) of the Index to that Appendix shows an 

asterisk beside •s-1035*• which states: •Previously filed with 

appeal courts. Not reproduced in Appendix by agreement.• Thus, 

,: that affidavit was not part of this court's record. 
i I 
I 

! l 16. Appellee concedes that the following three items 

I 

i 

!'.were submitted to the District Court and, therefore, may properly· 
I! 

!\be included and referred to in appellants' submissions to the 

!: Court of Appeals: Statements of Alfred Bello; Items 4.(d), (k) 
: ' 

:: and (m). 
I 

-15-
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17. Appellants concede (p. 23) that the 15 items 

designated (a) through (o) in paragraph 6 of appellee's counsel's 

moving affidavit were submitted to this Court. It is not up to 

appellants to impose their views of relevancy on appellee's 

designated appendix exhibits. 

18. Appellants refuse to address the extensive body of 

non-record matters contained in their brief to the Court of 

. Appeals, as listed in point 5 of appellee's moving affidavit. 

' 

Appellants contend the matter on remand before this Court is 

limited to the contents of the appendix. However, it is clear 

(see 11 8 to 11 above) that this court is both empowered and 

required to make a full determination of disputes as to the 

record. Appellants' failure to address any of the items listed 

in point 5 and to cite them in the record must be construed as a 

concession that they are not reflected therein. Accordingly, 

appellees include in the attached proposed order a listing of 

pages and lines thereon which contain non-record matter. 

19. Appellants' contentions that appellees are being 

1, •petty• or •unfair• in objecting to appellants' attempts to 
I • 

'I 
1
1 

include literally hundreds of pages of non-record materials in 

!: their appendix and literally dozens of references to non-record 
I I 
!;materials in their proposed brief are unacceptable. Appellees, 
'' '' 
'.· in bringing this motion, have sought to expeditiously settle the 
1: , I 
;; record. 
'' 

For that reason, the appellees are attaching a complete 
11 
l!and detailed proposed order which lists each page of non-recard 
I: 
I • 

i: 
Ii 
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material in the appendix and each page and lines thereon of non­

record material in the brief. 

20. For the foregoing reasons, appellees move for an 

order settling the record and for such other and further relief 

as the Court may deem appropriate. 

• Sworn to before me this 
l; 23rd day of July, 1986. 

: i 
I· 
I' ! -N-o-ta_ry _____ ....,;;..... ____ _ 

• EDWA1t• S. GRAYES 
I Neitery l'ultlic, State ef New York 
1 Ne. 31-4M9112 

1 ! .. ~li'!N in New Y•rk C.Unty (2 '? 
1 , ..efflffl1SS10n Ex,ires March 30, J t.._ 
I' 

I! 
Ii . ' 
ll 
'' ! I 
'' 

I, 
,1 
I• 
• i 
I' 

.. ~------ -- - ~ ~-- • • - - "r 
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STATE OF NEW YORK ) 

COUNTY OF NEW YORK) 

AFFIDAVIT OF SERVICE 

ss.: 

EDWARD s. GRAVES, being duly sworn, deposes and says: 

That deponent is not a party to the action, is over 18 

years of age and resides at 42 Riverside Drive, New York, New York 

.10024. On the 23rd day of July, 1986, he served true copies of 

the attached Reply Affidavit in Support of Motion to Settle the 

Record and Proposed Order upon appellants in this action at the 

address indicated below by Express Mail by presenting same secure­

ly enclosed in a postpaid, properly addressed wrapper, to a post 
I' 

·office maintained and exclusively led by the United states 

Postal Service. 

- - -f 

II 

Ii ,, 

IWIBf L DIPF D-LD 
a..yNilc.SW.olt..Y .. 

No.4161347 
~-Deiaw..Cou!ay 

Certiflc:ase Fled In New Yo,t ~ 
Comtnlsaion E.IIPQS March 30, IN:( 

•11• 
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JOHN P. GOCELJAK 
SPECIAL DEPUTY ATTORNEY GENERAL-IN-CHARGE 
ACTING PASSAIC COUNTY PROSECUTOR 
A TT ORNE Y FOR RESPONDENTS-APPELLANTS 
NEW COURTHOUSE 
PATERSON, NEW JERSEY 07505 
(201) 881-4800 

DISTRICT COURT FOR THE DISTRICT OF NEW JERSEY 
ON REMAND FROM THE UNITED STATES COURT OF APPEALS 

FOR THE THIRD CIRCUIT 

RUBIN CARTER, 

Petitioner-Appellee, 

V . 

JOHN J. RAFFERTY, ET AL., 

. . 
: . . . . 

. . 
Respondents-Appellants. : 

JOHN ARTIS, 

Peti tioner-Appe llee, 

v. 
CHRISTOPHER DIETZ, ET AL., 

. . . . 

. . . . 

. . 

. . 
Respondents-Appellants. : 

STATE OF NEW JERSEY: 
COUNTY OF PASSAIC : S.S. 

Circuit Court No. 85-573.5 
District Court No. 8.5-745 

AFFIDAVIT IN 
OPPOSITION TO MOTION OF 
PETITIONERS - APPELLEES 

TO STRIKE PORTIONS OF APPENDIX 
SUBMITTED TO COURT OF APPEALS 

JOHN P. GOCELJAK and RONALD G. MARMO, of full age, being duly sworn 

according to Jaw, upon their respective oaths, depose and say that: 

1. Deponents are the Acting Prosecutor and Acting Chief Assistant 

Prosecutor, respectively, in the Office of the Passaic County Prosecutor, attorney for 

respondents-appellants in the herein-captioned matters pending appeal before th~ 

United States Court of Appeals for the Third Circuit, and are familiar with_ the 

matters concerned with said appeal and in this affidavit • 
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2. Following this Court's decision to set aside the multiple first degree 

murder convictions returned in the Superior Court of the State of New Jersey in 1976, 

the respondents-appellants filed an appeal of this Court's decision with the United 

States Court of Appeals. In pursuit of that appeal the respondents-appellants compiled 

and submitted an extensive brief (copy enclosed) and voluminous appendix to the Court 

of Appeals to support the position that this Court misjudged this matter. The brief 

contains 193 pages. The appendix contains 89 volumes. The brief and appendix are the 

product of the expenditure of substantial time, effort and expense. They contain 

nothing which is not a fair and proper subject of review by the Court of Appeals. They 

make the case for the respondents-appellants' position that the District Court wrongly 

judged this matter. The petitioners-appellees should not be permitted to further delay 

this appeal and gain an extended time period to respond to the aforesaid brief and 

appendix, while they seek to have the same Court whose judgment is the subject of 

attack on appeal dismantle the respondents-appellants' presentation to the Court of 

Appeals. 

3. The sequence of events relating to the composition of the appendix 

submitted to the Court of Appeals is as follows: 

(a) As directed by the letter of the Clerk of the 
Court of Appeals dated January 17, 1986 and, in 
accordance with Rule 30(b) F .R.A.P ., the 
respondents-appellants by papers dated 
January 24, 1986 {Exhibit A), furnished to the 
respective attorneys for the petitioners­
appellees the statement of content of appendix 
and statement of issues presented on appeal 
(Exhibit A), a copy of which was filed with the 
Court of Appeals. 

(b) By notice dated February .5, 1986, counsel for 
petitioner-appellee Carter submitted to the 
respondents-appellants their designation of 
additional parts of the record to be included in 

2 
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the appendix, and objections to material 
designated by the respondents-appellants. 

(c) The same date, counsel for petitioner­
appeJJee Carter filed with the Court of Appeals 
a notice of motion to strike material not of 
record from the appendix • 

(d) On February 14, 1986, respondents-appellants 
submitted to petitioners-appeUees a 
supplemental statement of contents of the 
appendix (Exhibit B), a copy of which was filed 
with the Court of Appeals. In said supplemental 
statement, respondents-appellants detailed 
explicit modifications to the statement of 
contents previously filed relating to the proposed 
appendix on appeal, which took into 
consideration the objections and additions 
contained in the previous petitioners-appellees' 
designation and notice of motion, aforesaid. 

(e) Petitioners-appellees did not subsequently 
reply to the specific modifications submitted by 
respondents-appellants, and instead, counsel for 
petitioner-appeJJee Carter, on February 19, 
1986, filed a supplemental affidavit in general 
terms alleging failure to comply with F.R.A.P. 
30(b), without mentioning any particular item or 
items ln the proposed appendix to which 
petitioners-appellees objected. 

(f) Thereafter, respondents engaged in the 
considerable effort to compile and reproduce the 
massive appendix required in this matter, 
approaching some 20,000 pages of transcript and 
other materials. Because of the magnitude of 
the project, respondents-appellants sought and 
obtained an Order from the Court of Appeals 
extending the time for filing the brief and 
appendix an additional 30 days to March 28, 1986 
(Exhibit C). Said Order, dated March 4, 1986, 
also provided that no further extension would be 
granted to respondents-appellants. 

(g) During the extended period, from 
February 19, 1986 when counsel for petitioner­
appellee Carter filed the supplemental affidavit 
on his motion, until on or about March 26, 1986, 
counsel for petitioners-appellees did not further 
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correspond or contact respondents-appellants to 
offer any specific objections, suggestions or 
modifications to the proposed appendix as 
suggested in the respondents-appellants' 
supplemental statement of contents submitted 
on February 14, 1986. 

{h) On March 26, 1986, two days before the brief 
of respondents-appellants and the voluminous 
appendix prepared by respondents-appellants 
were due to be filed as per the extended deadline 
of the Court of Appeals, Edward Graves, an 
attorney associated with counsel for petitioner­
appellee Carter, telephoned Acting Prosecutor 
John P. Goceljak to state that he understood an 
Order would be forthcoming from the Court of 
Appeals relative to the appendix materials. Mr. 
Graves was advised that respondents-appellants 
were under a deadline to file within two days, 
and that respondents-appellants believed that 
the areas of dispute as to materials to be 
included in the appendix were probably minimal 
and could be rectified after a detailed review of 
the included materials. 

{i) An Order was received from the Court of 
Appeals by the respondents-appellants on 
March 27, 1986, one day before the extended due 
date for the submission of the brief and appendix 
of the respondents-appe11ants. At that point, the 
materials included in the appendix had been 
assembled, reproduced to form seven sets, 
collated and bound into 89 volumes per set 
amounting to a total of 623 volumes. The Order 
received on March 27, 1986 provided in part that 
the appendix was to be limited to matters of 
record before the District Court, and that if the 
parties were unable to agree on that within ten 
days, the matter would be referred to the 
District Court for determination. 

{j) The undersigned, upon receipt of the aforesaid 
Order, telephoned the office of the Clerk of the 
Court of Appeals to notify that the Order had 
been received and that the respondents­
appellants' brief and appendix were being 
transported for filing the next day, Friday, 
March 28, 1986. The undersigned further advised 
that it was the respondents-appellants' belief 
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that any dispute as to what was before the 
District Court couJd probably be rectified 
without further extending the filing dates. 
Respondents-appellants did file and serve the 
brief and appendix on March 28, 1986. 

(k) Beyond the transcripts of court proceedings 
and the exhibits referenced in those proceedings, 
the record before the District Court included 
extensive additional documentation. This 
documentation was incorporated in numerous 
briefs and appendices thereto, filed with various 
Courts over many years in the course of the 
petitioners-appellees' efforts to overturn these 
convictions. This voluminous supplemental 
material was submitted to the District Court 
with a cover letter of April 10, 1985, by 
petltioners-appellees' attorney, Ronald J. Busch 
(Exhibit D). 

4. The petltioners-appellees now have identified 18 documents included in an 

appendix of approximately 20,000 pages which they contend should not be a part of the 

appeal. These 18 items, designated (a) through (r) are listed in the affidavit of Myron 

Beldock, Esq., dated May 21, 1986. See paragraph four of that affidavit at pp. 2 to 4. 

(a) Court Clerk's Records of Jury Deliberations, December 21, 1976; 

(b) Court Clerk's Records of Jury Deliberations, May 26, 1967; 

These first two items objected to by the petitioners-appellees consist of 

three pages each. They are the official docket sheets of the Clerk of the trial court 

regarding the jury deliberations and rendition of the verdicts at the two trials. The 

docket sheets from the first and second trials were included in the submission of 

documents to the District Court by petitioner-appellee's attorney, Ronald Busch. See 

his cove:- letter to this Court (Exhibit D). There are approximately .50 pages of docket 

sheets included in the document entitled, "Joint Appendix in Support of Defendants' 

Appeal From Denial of Motion to Vacate and Set Aside the Judgments of Conviction 

and to Dismiss or to Grant an Evidentiary Hearing on the Related Issues." 

X121 



Throughout the appellate process after the second trial, the respondents­

appellants have maintained that, at the point when the case was given the jury, the 

state of the evidence was such that it was not a close case. The evidence of the 

defendants' guilt was clear. This is demonstrated by a study of the jury deliberations. 

These deliberations were not protracted and did not involve any requests for read back 

or reinstruction. The docket sheets record these non-disputable aspects of the jury 

deliberations. 

The District Court's opinion presents two bases for vacating these murder 

convictions. Each of the two positions stated by the District Court is premised on the 

finding that _the jury was presented with a dose case. In reaching this conclusion, the 

District Court did not consider the nature and length of the jury deliberations. The 

jury returned six first degree murder convictions following relatively brief 

deliberations which were carried on in a way to suggest that the jury did not struggle 

with the law as defined by the Trial Court or the facts as shown by the evidence. 

The respondents-appellants strongly disagree with the view of the District 

Court that this was a dose case. The docket sheets support this position on appeal and 

are necessary to show, along with the other aspects of our argument, that the District 

Court's premise for its holding is not valid. 

The District Court's failure to examine the nature of the jury deliberations is 

particularly significant on appeal since the District Court cites United States ex. rel. 

Havnes v. McKendrick, 481 F.2d 152 (2 Cir. 1973), in recognition of the fact that the 

finding of a suf ficle.:tly close case is a necessary premise to the District Court's 

ruling. This is significant because in Haynes, the Court of Appeals for the Second 

Circuit conducted a detailed study of the jury deliberations in reaching its conclusion 

that the case was close. As opposed to the instant case, the Haynes jury deliberations 

were protracted and eventful. 
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Furthermore, the District Court decided that the submission of the motive 

evidence to the jury made the difference in the verdicts at the second trial. The 

respondents-appellants maintain that it is a fair response to the District Court's 

position to show that, the deliberations leading to the same convictions at the first 

trial, were comparable to those at the second trial, while there was no evidence of 

motive presented at the first trial. 

(c} Photographs of Rubin Carter's Car; 

These two photographs of Rubin Carter's car constitute two pages in an 

appendix of approximately 20,000 pages. These two photographs were marked S-.32 

and 5-.3.3 in evidence at the trial. The jurors who decided that Rubin Carter and John 

Artis committed these murders s~w these photographs. Why shouldn't they be seen by 

the Court which will review the decision to set aside the finding of those jurors. 

The transcript of trial is replete with references and descriptions of these 

photographs by numerous witnesses. The taped statement of State's witness Alfred 

Bello and the transcript of that statement contained a discussion of the details of 

these same photographs. 

Rubin Carter and John Artis were arrested in Rubin Carter's car within 

minut•~s of the shootings not far from the scene of the murders. Ammunition like that 

used in the murders was found in this car and the car was identified as the car driven 

from the scene by the murderers. 

The District Court's opinion maintains that the evidence as to the 

identification of the car is weak. On appeal the respondents-appellants contend that 

the record shows just the opposite to be true. The rear view of the car (S-.32} is 

distinctive. The witnesses described the same before they were shown the car and 

made their identification. The photographs are a necessary portion of the argument on 
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appeal that the District Court's view of the evidence regarding the identification of 

Rubin Carter's car is not supported by the record. 

This photograph showing the distinctive rear view of the Carter car was 

submitted to this Court by the petitioners-appellees (Exhibit D). It is contained in the 

document entitled "Petitioners' Joint Reply Memorandum in Support of Motion for 

Summary Judgment." 

(d) Statement of Alfred Bello dated June 17, 1966; 

This statement was read, substantially in its entirety, at the trial during the 

redirect examination of Alfred Bello. See the appendix submitted to the Court of 

Appeals, 47?4aA to 478.5aA. 

This statement in its entirety was submitted to this Court by petitioner­

appellee's at.torney, Ronald Busch (Exhibit D). It is contained verbatim twice in a 

document entitled, "Defendants-Appellants' Appendix After Evidentiary Hearing on 

Remand" pp. 31a-32a, 4.5a-46a. 

This statement is also reproduced in its entirety in a document entitled, 

"Appendix in Support of Defendant Rubin Carter's Motion Seeking Order Compelling 

Withdrawal of Passaic County Prosecutor, and Compelling Supplementation of the 

Record." This appendix was submitted to this Court by petitioner-appellee's attorney 

Busch (Exhibit D). 

The joint affidavit of petitioners-appellees' attorneys Beldock and Steel 

submitted to this Court contains a detailed outline of Alfred Belle's statement of 

June 17, 1966. 

(e) Testimony of Patricia Valentine from First Trial on May 10, 1967; 

Patricia Valentine lived above the Lafayette Bar, the scene of the murders. 

She identified Rubin Carter's car as the automobile driven from the scene by-- the 
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murderers. The District Court in its .opinion takes the position that the evidence of 

her identification of the Carter car is weak. The respondents-appellants maintain on 

appeal that this view is mistaken. In support of its position, the District Court's 

opinion recites the defense claim that in her testimony at the first trial, Mrs. 

Valentine referred to the rear of the Carter car as "similar" to the car she saw leave 

the scene, while at the second trial she testified it was "identical." Carter v. 

Rafferty, 621 F. Supp .. 533, .5.5.5 (D.C.N.J. 198.5). 

The fact of the matter is that this reference by the District Court to Mrs. 

Valentine's testimony is mistaken. Mrs. Valentine never used the term "similar" as 

stated by th_e District Court in its opinion. 

The District Court in its opinion says that Mrs. Valentine's testimony that the 

taillights were "identical" was new to the second trial. This is not so. A reference to 

the sequence of questions on cross-examination in which the term "similar" was used 

shows that Mrs. Valentine did not upgrade her testimony for the second trial as the 

District Court suggests: 

Q. Referring gentlemen to P. 2.148, do you 
remember, Mrs. Valentine, being asked these 
questions and giving these answers [at the first 
trial]? 

"Question: And you told Officer Greenough you 
looked at the car that was brought back and you 
told him that this was the car? 

Answer: That this was the taillights that I seen. 

Question; So what you meant, what you did say 
to him was it was a similar type o; car; is that 
right? 

Answer: The same kind of taillights." 

It was the defense attorney at the first trial in his question who used the 

term "similar." It was not Mrs. Valentine. She testified that the taillights on the 
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Carter car were the same taillights she had seen. At both trials, Mrs. Valentine 

testified that the taillights were identical. 

A reading of Mrs. Valentine's entire testimony at the first trial shows her 

well documented position that the Carter car looked "exactly like" the car she saw the 

murderers leave in. The appellants-respondents submitted with the appendix on appeal 

the portions of the testimony of Mrs. Valentine at the first trial regarding her 

description and identification of the murderers' car in order to show that her 

testimony was essentially the same at both trials. The District Court's opinion 

suggests that some adjustment was made by her in her testimony at the second trial. 

The Court's _implication is most unfair to this witness based on this record. In light of 

the District Court's inaccurate and unfair presentation of Patricia Valentine's 

testimony and the Court's implication that she adjusted her testimony for the second 

trial, the respondents-appellants maintain that it is most fair and proper to include in 

the appendix to the Court of Appeals, the testimony Mrs. Valentine gave at the first 

trial regarding her identification of Rubin Carter's car. 

(f) 1967 trial testimony of Rubin Carter; 

The testimony of Rubin Carter at the first trial in 1967 is not included in the 

appendix which respondents-appellants submitted to the Court of Appeals. The 

affidavit of petitioner-appellee's attorney, Myron Beldock, is factually incorrect when 

it states that this testimony was included in the appendix. This matter was remanded 

to the District Court to settle the contents of the appendix, not the brief. If the 

petitioners-appellees take issue with the contents of the brief of the respondents­

appellants, the proper and customary way for them to deal with that is to argue their 

position in the responding brief. The judgment of the District Court is the subject of 

attack on appeal. It is unfair, in appearance as well as reality, to permit.• the 
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petitioners-appellees to ~eturn to the District Court seeking excisions and censorship 

of the argument challenging the District Court's disposition of this matter. 

The reference to Rubin Carter's testimony at the 1967 trial appears in a 

footnote in the respondents-appellants' brief. This reference was made by the 

respondents-appellants in the course of arguing against the District Court's position 

that the evidence of the shotgun shell and bullet is weak. This ammunition is the same 

kind as that used in the murders and was found in Rubin Carter's car at the time of the 

arrest of Rubin Carter and John Artis just some minutes after the killings. 

The District Court determined that the evidence of the bullet and shell was 

weak (dispu_table). As with the Court's analysis of other areas of the State's evidence 

at the trial, the District Court d~d not state why the Court found the evidence to be 

disputable but rather the Court presented the petitioners-appellees' argument against 

the evidence. In the face of what the respondents-appellants contend is an enormous 

record to support the validity of the evidence of the bullet and shell, the District 

Court's opinion presents only one basis for suggesting that there is a "considerable 

dispute" about this evidence. Carter v. Rafferty, supra at 556-557. The Court 

restates the petitioners-appellees' argument that since Detective DiRobbio, who found 

the ammunition in the car did not voucher it with the property clerk until five days 

later, petitioners-appellees theorized that Detective DiRobbio intentionally or 

unintentionally produced in this case evidence found earlier in the kl.tling of Roy 

Holloway. Mr. Holloway was the black man murdered by a white man with a shotgun 

sever~! hours earlier at a bar down the street from the Lafayette Bar. !:>etective 

DiRobbio investigated the Holloway murder. This theory was rejected by the jury, the 

respondents-appellants contend because it was disproven by a substantial body of 

evidence. 
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While Detective DiRobbio retained the bullet and shell from the Carter car 

during his investigation and turned them in to the property clerk on June 2.3, 1966, he 

logged them in the Detective Bureau Evidence Book at the time he recovered them on 

June 17, 1966, the day of the murders. Numerous witnesses testified to seeing the 

bullet and shell in the possession of Detective DiRobbio on June 17, 1966. 

Consequently, the delay in vouchering referred to by the District Court does not 

weaken the probative value of the bullet and shell. 

It is disingenuous for the petitioners-appellees to offer the vouchering attack 

on this evidence in light of the fact that Rubin Carter admitted seeing the ammunition 

on the day ~f the murder while he was Ulder arrest at police headquarters. The fact 

that the ammunition was not vouchered with the property clerk until five days later is 

meaningless in the face of Carter's admission. Since the District Court reiterated the 

petitioners-appellees' vouchering argument, the footnote in the respondents-appellants' 

brief advising the Court of Appeals of the Carter admission is appropriate in the 

interest of justice to show the true state of affairs regarding the vouchering argument. 

(g) Typewritten notes of oral interrogation of Rubin Carter; 

(h) Typewritten notes of oral interrogation of John Artis; 

The typewritten notes of the oral statement of Rubin Carter consist of one 

page in the appendix. The typewritten notes of the oral statement of John Artis 

constitute two pages of the appendix. 

At the trial, Lieutenant Vincent J. DeSimone testified to the oral statements 

made to him by Rubin Carter and John Artis. During his testimony the contents cf the 

typewritten notes of both Rubin Carter and John Artis were recited by him to the jury 

in their entirety . 

The typewritten notes of Rubin Carter were marked S-68 in evidence. ~The 

jury had the opportunity to see this one page statement of Rubin Carter. Why 
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shouldn't the Court of Appeals have the opportunity to see what the jury saw? 

likewise, the typewritten notes of the statement of John Artis were marked 

S-69 in evidence and as such constituted a piece of the documentary evidence taken· • 

into the jury deliberations. 

With regard to this area of the evidence also, the District Court's opinion 

reaches the same factual conclusion, that the evidence was "frayed." The District 

Court's opinion presents the following paragraph as a total basis for this conclusion: 

Petitioners also dispute the accuracy of the 
interrogation of Carter in which he purportedly 
denied lending his car or knowing about the 
ammunition; two points upon which the State 
relies heavily. Petitioners note the statement 
was never seen or acknowledged by them 
(32aA7089, 7140) and that the detective who 
interrogated them conceded destroying his 
original notes after reducing them to typewritten 
form (J2aA709.5-96). The notes do not include 
any reference to Carter's whereabouts between 
2:00 a.m. and .3:00 a.m., a topic one would 
expect to be the primary reason for the 
interrogation in the first place. The New Jersey 
Supreme Court criticized the admissibility of the 
notes, but concluded that the affirmative 
probative value of these oral statements was 
virtually nil. Carter I at 442-446 (Carter v. 
Rafferty, supra p. 5.57). 

The respondents-appellants contend in their brief on appeal that the District 

Court's implication that this evidence is weak because the detective who conducted 

the interrogation conceded destroying his notes, is not a fair statement of the record. 

The handwritten notes were available at the time of the second trial and were 

provided to the defense in discovery. The District Court's account of the record seerr..a 

misleading. What actually occurred was that the original notes could not be located at 

the time of the detective's testimony at the first trial in 1967. They were located 

thereafter and made available at the second trial in 1976. The typewritten notes have 
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always been available and they are an accurate reproduction of the handwritten notes 

as can readily be seen from a comparison of the documents. 

The District Court's factual conclusion that this evidence is frayed appears, 

from its opinion, to be founded on the District Court's belief that the notes do not 

include any reference to Rubin Carter's whereabouts during the crucial time between 

2:00 a.m. and 3:00 a.m. The record does not support the District Court's statement in 

this regard. The respondents-appellants contend on appeal that there is such a 

reference in the notes of the verbal statement of John Artis and there is such a 

reference in the notes of the verbal statement of Rubin Carter. The notes of the oral 

statement of John Artis read as follows: 

Then Rubin Carter came around the corner from 
Governor Street an I called him and asked him 
where he was going. He said he was going to the 
Club LaPetit (about 10:00 p.m.}. Carter spoke 
with a man at the other end of the bar. I believe 
the other man was his manager. They talked for 
an hour or an hour and a half and we went to the 
Nite Spot (Ruben and I -- about 11:30 p.m.). We 
stayed at the Nite Spot til the bar closed. Bar 
closed at 3:00 a.m. 

It couldn't be clearer but that the notes state that John Artis said that Rubin 

Carter was at the Nite Spot between 2:00 a.m. and 3:00 a.m. Yet the District Court's 

opinion states that "the notes do not include any reference to Carter's whereabouts 

between 2:00 a.m. and 3:00 a.m., a topic one would expect to be the primary reason 

for the interrogation in the first place." 

The notes of the oral statement of Rubin Carter read as follows; 

At Richie's Hideaway with two guys in my car. I 
don't think it was Artis. I left with my car alone 
about 1:30-1:45 a.m., went to Nite Spot and 
parked. Stayed at Nite Spot until bar closed. 
Artis left with me at 3:00 a.m. 
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As with the notes of the oral statement of John Artis, the notes regarding the 

oral statement of Rubin Carter specifically record the whereabouts of Carter between 

2:00 a.m. and 3:00 a.m. Rubin Carter said he was at the Nite Spot. The District 

Court's definitive statement that no such reference is included in the notes is 

contradicted by an examination of the notes themselves. 

Lastly, the District Court's opinion refers to the New Jersey Supreme Court's 

criticism of the admissibility of these notes in Carter I, .54 N.J. 436, 446 (1969). 

However, the Supreme Court's concern had nothing to do with matters related to this 

trial. The New Jersey Supreme Court's concern had to do with a Bruton question 

(Bruton v. United States, 39 U.S. 123, 88 S. Ct. 1620, 20 L. Ed.2d 476 (1968) ). The 

New Jersey Supreme Court criticized the fact that the Bruton question was not 

explored at the trial level during the first trial. This issue was not involved in the 

second trial because the defendant Artis personally, and through his attorney, declined 

the trial court's invitation for a severance. 

Furthermore, at a pre-trial conference, the prosecution itself had raised the 

severance issue. Prosecutor Burrell Ives Humphreys made a detailed presentation at 

that time to alert the defense about their option to seek a severance in light of the 

statements given by both defendants and in light of the fact that some evidence 

related only to Rubin Carter. The defense did not seek a severance. In the context in 

which it is presented,_ the District Court's statement in its opinion that, the New 

Jersey Supreme Court criticized the admissibility of the oral statement, conveys the 

idea that the criticism obviously relates to the admissibility of the statements at the 

trial under review, namely, the second trial. The fact is that the criticism related to 

the first trial and does not pertain to the second trial. Furthermore, since the 

criticism cor:icerned a Bruton issue which was not involved in the second trial,._ the 
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upshot of the District Court's mention of this CFiticism is that on its face, but not in 

fact, it seems to support the District Court's contention that this evidence is frayed. 

Aside from the fact that the oral statements of Rubin Carter and John Artis 

were part of the record at the trial and were marked as exhibits in evidence at the 

trial, they are a proper subject of the appendix because of the statements made in the 

District Court's opinion regarding these items. 

(i) Grand jury testimony of John Artis on June 29, 1966; 

The Grand Jury testimony of John Artis was read at the trial by the State 

during the State's case. Certain portions of John Artis's Grand Jury testimony were 

deleted by ~he State in the process of reading the Grand Jury transcript to the trial 

jury. The appendix submitted to the Court of Appeals contains the Grand Jury 

testimony including the deletions in order that it may be compared with what was read 

at the trial. What the State deleted from its reading of John Artis's Grand Jury 

testimony was the statements he made about his hearing talk at certain places around 

town that white people should be killed in retaliation for the murder of a black man by 

a white. 

At the trial, the State maintained that indeed the people in the Lafayette 

Grill were killed in the course of retaliation for the murder of a black man, named 

Leroy Holloway, several hours earlier. The respondents-appellants maintain on appeal 

that there is a wealth of evidence to support the prosecution's position as to this 

motive and that the record further shows that the prosecution handled this sensitive 

issue in a fair and responsible way. The District Court in its opinion maintains that 

the prosecution of this matter involved an insidious and repugnant appeal to racism. 

This is a strong and sensational statement. It is sharply contested by the respondents­

appellants on appeal. We maintain that the Court's statement is without support in-the 

record and that it was unfair and wrong for the District Court to make it. 
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The reading of the Grand Jury testimony of both John Artis and Rubin Carter 

occurred at the end of the State's case just prior to the State resting. The 

respondents-appellants contend on appeal that a fair, common-sense assessment of the 

totality of the record at that point, dearly established that the Lafayette Grill 

shootings occurred as retaliation for the murder of Leroy Holloway. The excerpts 

from the Grand Jury testimony of John Artis regarding the talk of retaliation by 

killing white people could have had the potential to be inflammatory. The prosecution 

did not attempt to offer these statements and deleted them on its own initiative. The 

respondents-appellants contend that it is mo:st appropriate to refer this matter to the 

attention o_f the Court of Appeals in light of the District Court's daim that this 

prosecution involved an appeal to racism. 

(j) Excerpt from "The Sixteenth Round''; 

This item refers to the compilation of Rubin Carter's professional boxing 

record as it is listed by him in his book entitled, "The Sixteenth Round." It is well­

known that this case has drawn wide attention from the media and from celebrities 

because of Mr. Carter's status as a professional boxer. In its formal opinion the 

District Court stated that, at the time of the murders, Rubin Carter was 

[a] well-known professional boxer who lived in 
Paterson, and who was at 30 years old, reaching 
the peak of his career, a contender for the 
middleweight crown. Carter v. Rafferty, supra 
.52.5. 

The respondents-appellants cannot understand where in the record the 

District Co•.!rt found the basis for its belief that at the time of the murders, the career 

of this 30 year old boxer was peaking and that he was a contender for the 

championship. In reality, Rubin Carter's boxing career was in sharp decline and he 

certainly was not a contender for the middleweight crown. 
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This is clear from an examination of Rubin Carter's boxing record as he 

summarized it in his book. From 1961 to 1964, Rubin Carter fought 2.5 fights. He won 

21 and lost four. This is an impressive record and it obviously earned him a chance to 

fight for the championship on December 14, 1964. He lost that fight. In the year 196.5 

and the year 1966, which was the year of the murders, his record was markedly 

different than it had been before 1964. In those latter two years he fought 1.5 matches 

and won only seven. In 1966, the year of the murders, he fought six fights and won 

only two. The District Court stated that Rubin Carter was at his peak at the time of 

the murders in June 1966 when in fact he obviously had peaked in 1964 and was in a 

steady decline in 1965 and 1966. 

This profile of Rubin Carter stated by the District Court in its opinion is 

wrong. (The District Court is also wrong in its stated profile of John Artis. He did not 

have a scholarship and he was not entered into college at the time of the murders as 

the District Court wrote in its opinion.) 

The respondents-appellants argue on appeal that after presenting these 

mistaken profiles of Carter and Artis, the District Court's opinion thereafter 

repeatedly argues from these erroneous profiles by suggesting the implication that it is 

not likely that these particular defendants would commit these crimes for these 

reasons. The District Court's opinion queries: Why should this professional boxer at 

the peak of his career and about to fight for the championship, and this scholarship 

student on his way to college, commit these crimes? 

The District Co..::t chose to present these erroneous profiles and to draw 

argument from them to support its findings. Since the District Court chose to write 

about Rubin Carter's boxing record, it is fair and appropriate that the respondents­

appellants demonstrate to the Court of Appeals that what the District Court sai<f is 

incorrect. 
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(k) Statement of Alfred Bello dated October 14, 1966; 

The substance of this statement was read at the trial during the cross­

examination of Alfred Bello. See the appendix submitted by the respondents­

appellants to the Court of Appeals, 481.5aA to 482.5aA. 

This statement in its entirety was submitted to this Court by petitioner­

appellee's attorney, Ronald Busch (Exhibit D). It was contained in a document 

entitled, "Defendants-Appellants' Appendix After Evidentiary Hearing on Remand," 

Vol. I, pp. 33a-36a. 

This statement in its entirety, also was submitted to this Court by petitioner­

appeUee's attorney, Ronald Busch, in a document entitled, "Appendix in Support of 

Defendant Rubin Carter's Motion Seeking Order Compelling Withdrawal of Passaic 

County Prosecutor, and Compelling Supplementation of Record'' {Exhibit 0). 

Furthermore, the joint affidavit of petitioners-appellees' attorneys Beldock 

and Steel submitted to this Court contains a recital of the so-called Alfred Bello 

version of October 1966, referring to the statement in question. 

(1) Agreement dated September 17, 197.5 between Alfred Bello, 

Melvin Ziem and Joseph Miller, Re: "The Lafayette Bar Massacre"; 

This document and its contents was testified to at the trial by all the above­

named individuals. Together, their testimony developed all the essential language of 

this document. The record of the testimony and argument at trial is replete with 

references to this document. This agreement was marked S-44 in evidence at the 

trial. If it was available for the jc:-y to look at and read, why should the eyes of a 

reviewing court be shielded from the document? 

(m) Affidavit of Alfred Bello to Eldridge Hawkins dated November 1, 197.5; 

The essential portions of this document were read to the jury during~the 

testimony of Alfred Bello. 
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The document in its entirety was submitted to this Court by petitioner­

appellee's attorney, Ronald Busch, (Exhibit D). The affidavit is contained in a 

document entitled "Joint Appendix in Support of Defendants' Appeal from Denial of 

Motion to Vacate and Set Aside the Judgments of Conviction and to Dismiss or to 

Remand for a New Trial or Alternatively to Grant an Evidentiary Hearing on the 

Related Issues." See pp. 227a and 228a of that document. 

The essential contents of this affidavit were summarized in the joint 

affidavit of the petitioners-appellees' attorneys Beldock and Steel which was 

submitted to this Court. 

(n) Testimony of Alfred Bello to Essex County Grand Jury on December 19, 197.5; 

Alfred Bello's testimony before the Essex County Grand Jury has been the 

basis for the petitioners-appellees' argument regarding the non-disclosure of the oral 

report of Professor Harrelson regarding his polygraph examination of Alfred Bello. In 

the course of framing this argument, the petitioners-appellees have dubbed the Alfred 

Bello Grand Jury testimony in Essex County as "the in-the-bar story" or "the Essex 

County in-the-bar story." They coined these terms and have presented their argument 

framed around the Essex County Grand Jury testimony to many courts over the many 

years of the appeals following the murder convictions. They presented that argument 

to this Court and this Court adopted it. They now object to an Appellate Court seeing 

the transcript of the testimony that is the basis for the argument they have 

formulated and which the Court, whose judgment is being challenged, accepted. 

A detailing of the components 'Jf the "Essex County in-the-bar story" was 

submitted to this Court in a document entitled "Petitioners' Joint Memorandum in 

Support of Motion for Summary Judgment." This Grand Jury testimony essentially was 

submitted to this Court again by the petitioners-appellees in a document entitled, 

"Petitioners' Joint Reply Memorandum in Support of Motion for Summary Judgment." 
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The details of Alfred Bello's testimony before the Essex County Grand Jury 

are recited in a document entitled, "Joint Brief for Defendants-Appellants." This 

document was included in the voluminous submission of the various briefs, appendices 

and affidavits sent to this Court by petitioner-appellee's attorney, Ronald Busch. 

(Exhibit D). This testimony of Alfred Bello is also detailed in a document entitled, 

"Joint Brief for Defendants-Appellants After Evidentiary Hearing on Remand." This 

brief was sent to this Court by petitioner-appellee's attorney, Ronald Busch 

(Exhibit D). 

At the trial Alfred Bello was cross-examined for days and during that time 

many pages_ of the transcript of his Grand Jury testimony were read in question and 

answer form by defense counsel. 

(o) Agreement dated December 8, 197.5, among Jerry leopoldi, 

Alfred Bello, Joseph Miller and Melvin Ziem, Re: Motion Picture Production; 

This document, its contents and the circumstances which led up to the 

formulation of this agreement were testified to in detail at the trial by Jerry Leopoldi. 

It was also the subject of considerable testimony by the other witnesses named above. 

This agreement was marked S-45 in evidence at the trial. The petitioners­

appellees should not be permitted to keep the Court of Appeals from seeing the 

evidence which the jury saw and which was the basis for their guilty verdicts. 

(p) Letter of Joseph Miller to Sherry Lansing, 

MGM Studios, dated September 2, 197 ;. 

letter of Joseph Miller to S-:>cha Metzler, 

The Viking Press, dated September 2, 197.5; 

(q) Outllne of script for "The Lafayette Bar Massacre"; 

These items were the subject of considerable testimony from several 

witnesses at the trial. In the course of the questioning of Joseph Mlller and Melvin 
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Ziem, the contents of these letters were read in the presence of the jury. 

The letter to ~lG~\ Studios was marked S-47 in evidence and the letter to The 

Viking Press was marked S-46 in evidence at the trial. 

The outline of the script for the so-called "Lafayette Bar Massacre" was an 

enclosure referred to by Joseph Miller in each of the above letters. 

(r) Portion of defense affidavit filed with the Appella~e Division; 

Petitioner-appellee's attorney, lewis Steel, testified during the remand 

hearings regarding the polygraph examination of Alfred Bello by Professor Leonard 

Harrelson. The transcripts of the remand hearing were submitted to this Court. 

During the _questioning of attorney Steel the relevant portions of this affidavit were 

read into the record. The affidavit was marked into evidence at the hearing as S-1035. 

This affidavit, in its entirety, was submitted to this Court by petitioner­

appellee's attorney, Ronald Busch (Exhibit D}. It is contained in a document entitled, 

"Defendants-Appellants' Appendix After Evidentiary Hearing on Remand," Vol. I. 

5. The respondents-appellants maintain that the petitioners-appellees' 

complaint over these 18 items is without merit and petty. Through their application 

contesting the appendix they have stalled the appeal and obtained months of additional 

time to respond to the brief submitted to the Court of Appeals by the respondents­

appellants on March 28, 1936. 

The respondents-appellants contend that there is no reason to respond to the 

complaints of the petitioners-appellees regarding the brief of the respondents­

appellants to the Court of Appeals. The matter on rema~d before this Court is limited 

to the contents of the appendix. Whatever argument the petitioners-appellees have 

with regard to the contents of the brief should be dealt with in the customary way, 

through the vehicle of a responding brief. 
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6. In the affidavit of petitioner-appellee's attorney, Myron Beldock, to this 

Court dated May 21, 1986, the petitioners-appellees list 1.5 items designated 

(a) through (o) in paragraph six (pp . .5 through 8) which they request be confirmed as 

having been submitted to this Court. We acknowledge that these items were submitted 

to this Court in one form or another. Aside from the fact that these items seem to 

bear no reasonable relationship to the issues on appeal, it should be noted that some 

items were not requested by petitioners-appellees to be included in the appendix, or 

are listed here for confirmation as having been in the record before this Court, while 

earlier in the affidavit of Myron Beldock, he seeks deletions from the appendix of the 

respondents_:-appellants on the grounds that the item was not before this Court. 

Specifically with regard to the aforementioned items designated 

(a) through (o) by the petitioners-appellees, the following observations should be noted: 

(a) This item was not requested for inclusion in 
the appendix by the petitioners-appellees. 
Certain portions of this affidavit were requested 
for inclusion in the appendix and that portion of 
this affidavit was included in the appendix 
submitted by the respondents-appellants. The 
pages listed here (pp. 42 to 46) were not 
requested by the petitioners-appellees to be 
included in the appendix. 

(b) This item refers to a Notice of Motion for a 
New Trial returnable at the time of sentencing 
(February 4, 1977) on the grounds that 
Lieutenant Vincent DeSimone who investigated 
the matter for the Prosecutor's Office in 1966 
had been elevated to Chief of County Detectives 
prior to the second trial. The motion was totally 
without merit and has nothing whatsoever to do 
with this Court's opinion or the issues on appeal. ~ 

(c) and (d) These items relate to the trial judge's 
exclusion of an out-of-state attorney from 
courtroom participation with the team of 
defense attorneys. The exclusion was based on 
the out-of-state attorney's repeated 
unprofessional 
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behavior in court. The excluded attorney's 
participation in the courtroom to that point, 
aside from his mere presence, was very slight. 

(e), (f), (g) and (h) These items deal with the 
petitioners-appellees' allegations of jury 
misconduct. This was not an issue dealt with in 
this Court's opinion and is not an issue on appeal. 

(i) The respondents-appellants have been unable 
to identify the contents of this item. 

(j) This item deals with an application for a 
change of venue and the petitioners-appellees' 
application to disqualify the trial judge. These 
are not matters dealt with in this Court's opinion 
and are not issues on appeal. 

(k) and (I) These items dealt with the allegations 
of misconduct made by the petitioners-appellees 
based on the notes of a former Prosecutor's 
investigator named Richard Caruso. This issue 
was specifically excluded from consideration by 
this Court and is not an issue on appeal. 

(m) This item consists of the petitioners­
appellees' reply to the issue of non-exhaustion of 
State remedies which was raised by the 
respondents-appellants. The respondents­
appellants raised this argument because the 
petitioners-appellees were actively pursuing 
appeals in the Appellate Courts of the State of 
New Jersey at the same time they were seeking 
a writ of habeas corpus before this Court. This 
Court did not rule on the non-exhaustion of State 
remedies issue raised by the responder,ts­
appellants. This Court heard and decided the 
habeas application. 

(n) It should be noted, the "Exhibits" listed here 
by petitioner-appellee's attorney, Myron 
Beldock, for confirmation as part of the record, 
include the Carter car photo which in paragraph 
four (c) of this same affidavit, attorney Beldock 
contends was not part of the record and for that 
reason should be deleted from the appendix of 
the respondents-appellants. 

(o) This item has no relevance to the opinion of 
this Court or the appeal contesting that ruling. 
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The respondents-appellants maintain that there is no reason to delete any 

item from the appendix submitted to the Court of Appeals. The respondents­

appellants request the opportunity to be heard regarding any deletions sought by the 

petitioners-appeJlees. The respondents-appeJlants contend, as stated above, that the 

affidavit of attorney Myron Beldock submitted by the petitioners-appellees as the 

basis for their appllcation contains incorrect information. The respondents-appellants 

request that this matter be resolved expeditiously so that there will be no further 

delay of the appeal to the United States Court of Appeals. 

n R. Cosmi 
torney-A t-La w 

tate of New Jersey 

4/. a 1:1 
By: / /./I ,f/2 '/,'/I 

John P. Goceljak1 : 

~pedal Deputy Attorney General-In-Charge 
Acting Passaic County Prosecutor 

~ 'ltt/,U ,,..___ 

Ronald G. Mafmo ' 
Special Deputy Attorney General 
Acting Chief Assistant Prosecutor 
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• 4. ®ffirr of 

ID4r if assair O!nunty Jrosrrutnr • 

JOSEPH A. FALCONE 

PIIOSl:CUTOII 

~IIurtlpm~ 
ifcI.ttrsnn. ~rm irr.srg II75!1.5 - a11g5 

can1> ss1.:41J11n 

January 27, 1986 

Sally Mrvos, Clerk 
United States Court of Aooeals 
For t.~e Third Circuit 
21400 United States Courthouse 
601 Market Street 
Philadelphia, Pennsylvania 19106-1790 

Re: 

JOHN P. GocELJAIC 
.-,aff .... ,.,. .. NT Pao•a:cVTOa 

ANTHONY P. TUUNATO 

011:P\ITT P'laff AS.ISTANT .. aOSl:CUTOa 

THOMAS R. EDMONCI 

CMll:P' OP COUKTT D11:TCCTIYU 

Rubin Carter, Petitioner-Aooellee vs. 
John J. Rafferty, et al., ReS?Ondents-Appellants 

John Artis, Petitioner-Appellee vs. 
Christopher Dietz, et al., Responcents-Appellants. 

No. 85-5735 

Dear Ms. Mrvos: 

Please find enclosed fer filing in t...~e above matter, 
State~ent of Contents of A?pendix and Statement of 1ssues 
Presented. 

Also enclosed is Affidavit of Proof of Service of copy 
of the above upon respective counsel for petitioners-appellees. 

JPG:le 
Enclosure(s) 

cc: Myron Beldock, Esq. 

By: 

Lewis M. Steel, Esq. 

Very truly yours, 

JOSEPH A. FALCONE 
PASSAIC COUNTY PROSECUTOR 
Attorney for Resoondents-Appellants 

if:G~i{utor 
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OSEPH A. FALCONE _ 
ASSAIC COUNTY PROSECUTOR 
TTOR1,EY FOR RESPONDENTS~APPELLANTS 
EW COURT HOUSE 
ATERSON, NEW JERSEY OiSOS 

(201) 881-4800 

IN TEE 
UNITED STATES COURT OF APPEALS 

FOR TEE THIRD CIRCUIT 
NO. 85-5i35 

OBIN CARTER, 

Petitioner-Appellee, 

vs. 

-mm J . R..;FFERTY, ET AL . 

Respondents-Appellants. 

Oh'"N ARTIS, 

Petitioner-Appellee, 

vs. 

HRISTOPHER DIETZ, ET ALS. 

Respondents-Appellants. 

tate of New Jersey :.ss 
ounty of Passaic : 

. . 
-. 
. . 
. . 

. . 

. . 
: 

. . 

~..FFIDAVIT OF PROOF 
OF SERVICE 

, 

John P. Goceljak, of full age, being duly sworn accordin 

to law upon his oath deposes and says that: 

1. I am First Assistant Prosecutor in t:...~e Office of the 

assaic County Prosecutor, Attorney for Responcents-Appellants in 

the above captioned appeal, and am familiar with the matters made 

the subject thereof. • 

2. On Friday, January 24, 1986, I mailed a true copy of 

.... 
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State~ent of Contents of App~ndix and Statement of Issues Presente , 

es?ectively, to Myron Beldock,Esq., attorney for Petitioner­

ppellee Rubin Carter, at his office, 565 Fifth Avenue, New York,. 

ew-York, 10017, and to Lewis M. Steel, Esq., attorney for 

etitioner-Appellee John Artis, at his of=ice, 351 Broadway, 

ew York, New York 10013, by placing same in duly addressed and 

stamped envelopes and depositing said envelopes in the rr~in Post 

ffice facility in Paterson, New Je~sey. 

worn to and subscribed before 
,e this 27th day of January, 1986 

/Ljt(j 2¼"n-~ 
..§onald G: Mar:wo • . 

Attorney-at-Law of New Jersey 
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JOSEPH A. FALCONE 
PASSAIC COUNTY PROSECUTOR 
ATTORNEY FOR RESPONDENTS-A~PELI.ANTS 
NEW COURT HOUSE 
PATERSON, NEW JERSEY 07505 
(201) 881-4800 

IN THE 
UNITED STATES COURT OF APPEALS 

FOR THE THIRD CIRCUIT 
NO. 85-5735 

RUBIN CARTER, 

Petitioner-Appellee 

vs. 

JOHN J. RAFFERTY, Superintendent 
Rahway State Prison, and IRKIN I. 
KIM!·!EL?-t?i.N, The Attorney General 
cf the State cf New Jersey, 

Respondents-Appellants. 

JOHN ARTIS, 

Petitioner-Appellee, 

vs. 

CHRISTOPHER DIETZ, Chairman, 
Parole Board of the State of 
New Jersey and IRWIN I. 
KHt:•!.EL!•~.!,, The Attorney 
Ge~eral of the State of 
I,ev.· Jersey, 

Respondents-Appellants. 

TO: 

Myron Beidock, Esq. 
Attorney for Petitioner-.Appellee 
Rubin Carter 
Beldock, Levine and Hoffman 
565 Fifth Avenue 
New York, New York 10017 
(212) 490-0400 

. . 

. . 

. . 

. . 

. . 

. . 

. . 

. . 

. . 

. . 

STATEHENT OF CONTENTS 
OF APPENDIX A.~D 

STATEMENT OF ISSUES PRESENTED 

Le~is M. Steel, Esq. 
Attorney for Petitioner­
Appellee for Johh Artis 
Steel and Bellman 
351 Broadway 
New York, New York 10013 

K153 
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SlRS: 

PLEASE TAKE NOTICE that in accordance with~ 30 {b), 

F.R.A.P. the follo~ing state~ent of the Contents of the Appendix 

in the above captioned appeal is furnished: 

1. Notice of appeal. 

2. Relevant docket entries. 

3. Petitions for Writ of Habeas Corpus, Rubin Carter and 
John Artis, respectively. 

4. Ans~er to Petitions for Writ of Habeas Corpus. 

5. Motion for Sulii::iary Judgment. 
. . 

6. Petitioners' Statement of·Facts, R~le 12 G. 

7. Res?ondents' Reply to Statement of Facts. 

8. Transcript of Hearing on Su.'Tlrr,ary Judgment Motion. 

9. Opinion and Orders of U.S. District Court granting 
Petitions for Writ of Habeas Corpus. 

10. Transcript of 1976 trial proceedings of petitioners 
Rubin Carter and John Artis in the Law Division, Superior 
Court of New Jersey .. 46 trial volumes including jury 
voir dire, and 20 vol~~es of related pre-trial and 
post-trial proceedings. 

11. Transcript of 1981 Polygraph Remand Hearing, 14 volumes. 

12. Un?ublished opinion of Appellate Divi:ion,Su?erior Court 
cf l~e\,' Jersey, af f irr.1ing convictions, dated 
Oc~ober 22, 1979. 

13. Unpublished opinion of Trial Court, Honorable Bruno 
Leopizzi, dated August 28, 1981, follo~ing Polygraph 
Rer..and Hearing. 

14. Excerpts fro~ transcript of Recantation Hearing, October­
November 1974. 

15. Excerpts of transcript of alibi testimony from 1967 trial 
of petitioners. 

16. Following nwnbered exhibits from Defendants' Appendix on 

---- ' 

..... 

- 2 -
C 
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17. 

18. 

19. 

20. 

21. 

23. 

24 . 

a p pea 1 fr o::i 19 7 6 tr i a 1 conviction s : 1 , 2 , 3 , 4 , 5 , 6 , 
7, 8, 9, 10, 11, 12, 13, 15, 16, 17, 24, 26, 27, 28, 29, 
31, 32, .33, 34, 36, 47, 54, 55, 56, 73. 

Follo.,.·inc nl.lr.ibere:: e>:hibits at 1981 Re:7iand Hearinc: 
s-1000 thru S-1007, S-1009 thru 10321 S-1035, -
Dh-1101 tr.ru D;.-1112, DA-1111 D~-1119, DA-1120, DA-1121, 
DA-1216, DA-1222, DA-1223, DA-1231, DA-1123, DA-1125, 
DC-1202, DC-1202, DC-1203, DC-1205, OC-1206, OC-1207. 

Police reports, 1966 Murders investigation. 

State::ients, Alfred Bello, Arthur Bradley given during 
1966 investigation. 

Caruso file notes. 

Affidavits:.Myron Beldo::k, November 29, 1983, Le""·is 
Steel, Dece::-.ber 1, 1983, Jeffrey Fogel, Dece~~er 8, 
Harold Cassie~·, .Dc=e::-.ber 9, J. 9 8 3. 

19C3, 

--U~?~~li.~h~~' ~;~;~lcm ,· H-~~-~rabi·~·. B
0

runo
0 

L:~-~i ;·;I~ ~-a t

0

ed 
January 20, 1984 . 

UnDublished ooinion of Aooellate Division of Superior 
Co~rt of Ne~·~er~ci, dat;~ July 2, 1~85 . 

. . . 

Order of New Jersey Supreme Court, dated Novei:tber 1, 1985 

PLE..~SE BE FURTHER ADVISED, the Statement of Issues 

Presented in the above captioned appeal will include the 
I 

follmdng: 

l. Failure of the Cnitec States District Court to sufficient 
ly cretit the trial re::ord, ev1cence and jurys' fact 
fincinss at the State court trial of petitione~s. 

2. Failure of the ~nited States District Court to properly 
crecit the record, evidence and trial court's findings 
of fact and conclusions of law derived therefrom, 
developed at the polygraph remand hearing relative to an 
alleged Brady violation . 

3. Failure of the United States District Court to give due 
deference to the record, evidence, and trial court's 
findings and rulings relative to adrnissibility of motive 
evidence at the state trial, as well as to the State 
appellate courts' review thereof . 

. 
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4. 

5. 

Di\TED: 

.. 

Failure of the United.States District Court to properly 
apply the guidelines set forth in the applicable case 
lew, incJuding United States y. Bagley, 473, U.S. ___ , 
105 s. Ct. 3375, 87 L. Ed. 2nd 481 (1985) relative to 
the alle;ed Brady violation involving non-disclosure of 
an oral polygraph test report. 

Erroneous application of the standard of review upon 
Habeas Cor~us proceeding, to the record, the fact­
fincings and rulings in the State court proceedings. 

January 24, 1986 

JOSEPH A. FALCONE 
·.• •. -PASSAIC. C0i..~~~'rY PROSECUTOR - ~- . . . .. 

• - ... ··-- .. .:· 
. ... • .-~ •.•• ••• • .At to_~l)ey "£or ·Re51>.ond~n f ii~Ap~e ll_a_.ri ts · ·, . . • • : . . ... .. .. -- . : : . .: . -. '·. - . . . . . . •.. . . . . . . ,; 

B;•: a/ A-✓/✓ 
J¢hn P. Gocelja.k ' . 
First Assistant Prosecutor 

4@ ~-----~l G. 1-larrno-' • 
Chief Assistant Prosecutor , 

-. ~--·· 
.... 

_ 4 _ xis, 
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' . JOSE?H A. FALCONE-­
PASSAIC COUNTY rROSECUTOR 
.~TTO? ... ~EY FOR R:SS?ONDENTS-A??ELLANTS 
NEW COURT HOUSE 
P;,.TE?.SON, NEW JERSEY 0750 5 
(201) 881-4800 

IN TE:: 
UNITED STATES COURT OF APPEALS 

FOR TEE TE!RD CIRCUIT 
NO. 85-5735 

RU3.IN C.;l-~TER, 

Petitione~-Appellee 

vs. 

JO~'"N J. R.~FERTY, Superintendent 
aahway State Prison, and IRWIN I. 
Kil-1!·~Ll-!..~...:.~, The Attorney C'"T"Cneral 
of the State of New Jer~ey, 

Respondents-Appellants. 

JOEN A..~TIS, 

Petitioner-Appellee, 

vs. 

CERISTO?5~R DIETZ, Chairman, 
Parole Board of the State of 
New Jersey and I?.WIN I. 
!<I!-i.:'-'..EL.'-!..~-'-1, The Attorney 
General of the State of 
New Jersey, 

Respondents-Appellants. 

TO: 

Myron Beldock, Esq. 
Attorney for Petitioner-Appellee 
?.ubin Carter 
Beldock, Levine and Hoffman 
565 Fifth Avenue 
New York, New York 10017 
(212) 490-0400 

. -

. . 

. . 

. . 

. . 

. . 

. . 

. . 

. . 

. .• 

: 

. . 

. . 

. . 

. . 

. . 

RES?OND:::NTS-~.PPELL..?.~!'1'S I 

SUP.?U::!-SNTJ..L ST..!.TE.11.E~~T OF 
CONTENTS OF AP?E~DIX 

Lewis tt. Steel, Esq. 
Attorney for Petitioner-
Appelle-e John Artis 
Steel and Bellman 
351 Broac:.way 
New York, New York 10013 
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SIRS: ·-

P!..E.~SE TA.~E NOTICE that upon review of Appellees' 

cesignation of additional c~ntents and objec~ions to certain. 

c~ntents to be incluced in the Appencix on appeal in t~e herein 

matter Respondents-Ap?ellants sub::iit t~e following modifications 

to t...~eir State.~ent 0£ Contents previously ~iled: 

2. 

The ev~;bit..s ~oted .in parag=aph l of Ap?ellees' desig­
nation to be incluced with t~e exception of t.~e 
following: 

a) Ex..~ibit ~2 to be excluced. This is a motion to 
eisciss fc= ?rejuc.icial pre-t:ial publicity, 
whic~ is irrelevant to the issues in the United 
States District Court's Opinion and on appeal. 

b) Exhibit 70, to incluce only pp. 153a-160a. 

c) Exhi~it 71. To incluce only pp. 174a-200a, 
if those ex.~ibits are not elsewhere included.· 
Pages l6la-li3a not to be included, since it 
involves an affidavit in su~oort of a motion 
for re..~and, and is su~sumed-by the 1981 remand 
hearing which is pa=t of the record . 

. 
d) Exhibit 79. Pages 47a.to 72a to be included. 

e) 

f) 

g) 

h) 

Exhibit 84. Motion fo= new trial not to be 
inclueed, since irrelevant to issues on aooeal. I 

Ex.~ibits 22, 23 from Volu..~e- 5 not to be i~~lud~dj 
Disqualification of Ja~es Meyerson, Esq. ir­
relevant to issues on a?peal. 

Exhibits 6, 8, 12 and 13 from Volume 6 not to 
be included. Issue of alleged jury misconduct 
irrelevant on appeal. 

Following exhibits to be included: 75, 76, 77; 
16, 17, 18, 19, 20 and 21 from Volume 5. 

Exhibits noted in paragraph 2 of Appellees' designation 
to be included. ~ 

3. Trial exhibits noted in oarac=a~h 3 of Aooellees desig­
nation to be included, together-with_any.other 1976 trial 
exhibits relating to Petitioner 3.ubin Carter's 1966 ~edge 
automobile. 

.... 
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4. Exhibits noted in paragraph 5 of Appellees' designation 
net to be incluce~ unless already included under other 
desicnation. Chan~e of venue motion is ir=elevant to 
issues on a?peal. 

S. Affidavits and letter of Myron Beldock noted in para;raph-
6 of Ao~ellee' desicnation to be included. Prooosed 
Caruso.Affidavit not to be incluced, since it w~s never 
sicned bv him and is irrelevant. Transcriot of Eearinas 
on-Carus~ matter not to be included, since.these were -
filed as to ~,e exhaustion issue, which is not on appeal. 

6. Appellees' brief on t.~e exhaustion issue not to be 
inclu=.ed. 

7. 

8. 

9. 

Parac=a~h 14 of A:~ellants' State~ent of Contents of 
Ap?e;cix,exce=-?ts.froill transcript of Recantation Eearing, 
to include testinony of Alf=ed Bello. 

Parag=a?h 15 of A??ellants' State~ent of Contents of 
Appendix, excer?ts of testinony of alibi testimony to 
inclute testimony of ~..nna Mapes, Catherine McGuire and 

-Welton Deary. 

Paracraoh 18 of A~~ellants' State~ent of Contents of 
Ap?e;dix to include any in evicence at 1976 trial, 
referred to in testimonv at 1976 trial, or in briefs 
or appendices sub.n.itted-to United States District Court. 

io. Paragraph 19 of Appellants' State~ent of Contents of 
A?pencix to include only state!:.ents of Alfred Bello, 
typed or hanc~ritten. 

February 14, 1986 

By: 

By: 

JOSE?E A. FALCONE 
PASS~IC COUNTY PROSECUTOR 
Attorney for Respondents-Appellants 

'1°hn P. Goceljak 
First Assistant Prosecutor 

,,;,_;; .... --o~ ..,,.~ ·~'// (.::' t'' 
/~- l/,.r .,. • I /-?.·'/? "h'~ 

I I 
R!:lnalc G. Ma=:no 

.Chief Assistant Prosecute~ ... _ 
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JOSEPH.A. FALCONE 
PASSAIC COUNTY PROSECUTOR 
ATTORNEY FOR RESPONDENTS-APPELLANTS 
NEW COURT HOUSE 
PATERSON, NEW JERSEY 07505 
(201) 881-4800 

IN THE 
·UNITED STATES COURT OF APPEALS . ~ f 

FOR THE THIRD CIRCUIT 

RUBIN CARTER,.;. a . .:_, : ' 

Petitioner-~ppellee 

vs. • - - . . 
JOHN J. RAFFERTY,. Superintendent 
Rahway State Prison, and IRWIN I . 
KIHHELHAN, The Attorney Gi:ni:ral 
of the State of New Jersey, 

. . 
Respondents-Appellants.·:·. 

. . 

. . 
: J 

"" . - . . . . • -

.. • I.·: . • 

: . 

. . 
JOHN ARTIS, 

Petitioner-Appellee, 

vs. 

_," _./ 

REsroNDENTS-APPELLANTS' 
APPLICATION FOR EXTENSION 
OF TIME fOR FILING BRIEF 

AND APPENDIX 

CHR~TOPHER DIETZ, Chainnan, 
Parole Board of the State of 
New Jersey and IRWIN I. 
KIMMELMAN, The Attorney 
General of the State of 
New Jersey, 

,· .. 
, ... ',- -:·:.-·_. ·_,,. :,-.~ .. • •. 

• : : ~ ORD£ If! 
1

• • 121£ ·"10-r10A,) ,s ,1t,1.vr,~ . 
• Alo ; 1,,,1 ,e -r N £ I?, £,>t"T ~S' Io.-,,./ _J 

= .,_,,"' <- -de t;~tlfN r~ IJ. ~~ 
. A/'Jdr,e. AA-,,7.s J~,;11..t.. r✓ t-& 
• S;t?v~ 7.J£ ,.It tt!!llt/,P A,.vl) ""'= 
. J.,,.,,T A...,kN'~u OA.J o,.,e 
• S£ ,'11~" /11"1/f (.,, .z r, / r ;.~,,,. 

Respondents-Appellants. 
Jor the Court, 

o-1-/ t l~ LC: 
TO: (r1!j 

;JP<r 
.Myron Be ldock, Esq. f'.. ~ () 1 

Attorney for Petitioner-Appellee 1 

Rubin Carter 
Beldock, Levine and Hoffman 
565 Fifth Avenue 
New York, New York 10017 
(212) 490-0400 

..._ 

~~--
Clerk MAP. ·.: 

Lewis M. Steel, Esq. 
Attorney for Petitioner­
Appellee John Artis 
Steel and Bellman 
351 Broadway 
New York, New York 100!3 
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Al;yn_Z. Lite, ~le=~ 
Un~te~ States D~st=ict Cou=t 
U.S. C=~=t~CUS: anc ?est Office Blcg. 
Ne~a=k, New Je=say 07102 

--:...:.: R-:.:.bin Cart==, Petitio~e= vs. John J. Ra!ferty, 
Su?e=i~te~ce~t, Rahway State Prison, and I=-~in 
I. Ki=::el.~~~, Atto=~ey G~neral of the State of 
New Je=sey, Responde~ts. 
Docket No. 85-7(5 

" 

Jor~"l ~-tis, Petitione= vs. Christo?her Dietz, 
C.~air=a.~, ?a=ole Eca=d of New Jersey, a.~d 
I=-.. in I. K:.=:-:el.-:a.'1, Attorney G:neral of t.1,.e 
State o: New Je=sey, Respo~de~ts. 
Dccket Ne. ES-1007 

Dear Sir: 

On April 8, 1985, Professor Leon Friec::a.'1, one of t.,.e 
attor~eys re?rese~ting petitione=s, spoke to Ms. Margaret. 
T"~=-:ier, Law Cle=k to U.S.D.J. Sarokin, and re-quested pe=is­
sion to file c~~ies of b=iefs, aooe!ldices a..~d oninions which 
cou."lsel consice=e~ r-aterial tot.~~ questions raised in the 
petition. P=ofessor Frie-3=.a..~-~ace t~is re~~est since respon­
cents had failed t~ file sue~ roateri~ls bv M~rc~ 31, 1985, as 
cirec~ed i~ U.S.D.J. Sa=okin's order of February 21, l9SS.· 

The=e=ore, ;~ ac=~==a.r.ce wit.;. Ms. Tu=~er's instructions, 
and for t..,e pu=?cse of assis~ing the Cou=t in it3 consideration 
of t~e pe~itio~, t~e followi~g rnateri~ls are provided: 

1. (a) E=ief a~d o~e-volu.~e aooen~ix in support of 
ce:encant's ~o~ion seekin= o=ce= corn;ellina wit.,c=a~al of 
Passaic Col.!..~ty P=osec~to=-and ot~er relief: 

-. 

■1,1 

------
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Allvn z. Lite, Cle~k 
>.;:::-il 10, 1985 
Pa;e 2 

(b) Le:te: f=om Passaic County Prosecutor's 
~ated Nove:=er 9, 1978, in opposition. 

2. (a) Joint brief for defendants on appeal of 
c~nvic:icns vit~ six-volu=~ appendix. 

Jersey. 
(b) Brie: on behalf of responcent State of New 

(c) Joint supple~ental brief for defendants. 

(d) Su~?le~entary brief for defendant Artis. 

(e) Let:er cated June 6, 1979 in lieu of 
cefencan~s• for::ial reply brief. 

(f) Let~er cated June 29, 1979 in lieu of 
for::ial res?Onse brief f=::::r:i respondents. 

(~) O=inion of J.s.c. Bruno Lecoiz:i, Suoerior 
Court of New Jersey Law Division: Passaic County, dated -
May 29, 19 i9. 

(h) Opinion of Judges Matt..~ews, Kole and 
Mil:ed, Su=erio= Court of Nev Jersey, Appellate Di~ision, 
ca:ed Oc~oSer 22, 1979. 

3. (a) Jo int brief and tvo-vol~e append ix for 
de!encants after evicentiary hearing on re~and. Submitted to 
the Supre~e Court of New Je=sey on review of trial court's 
findings and conclusic~s after re~and for hearing pu~suant to 
decision of Mar:~ 3, 1981. 

(b) Brie! and append;x on behalf of resi)Ondent 
State of New Je=sey. 

Cc) Defencants' Joint reply _brief after evi-
dentiary hearing on re:.and. . . 

(d) Le~~er cated Dece:::ibe~ 4, 1981 supple~en­
ting defencants' joint brie:. 

. . . 
4. Me=.orandum and two-volume appendix su~mitted ·by 

de!encants in su~port. of a?plication for leave to appeal ·t::-om 
Law Division orde~s denying motion for a c~ange of venue and 
fo~ dis~ualification of Judge Leopizzi (i~ regard to eviden-

•1•2 
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Allv~ z. Lite, Cle=-k 
~ ... -~ 1 10 1°::is nr• •- , --
Page 3 

tia:-y hea=-ing 
. sicn). 

Court c!eci-

s. (a) Joint b=-ie: fo= de:e~~a~ts-appellants 
to Su~:-ior Court of Sew Jersev, Lav Division, on - -re::anc by order of t~e Nev Je=sey Su?re~e Cou=~-

( b) 

{c) 
Au;ust: 25, 1981. 

Brief on behalf of State of New Jersey. 

Opinion of J.S.C. Bruno Leopiz:i, c!ate1 

6. (a) Notice of c.otion and a:ficavit in su:,=ort 
of cotion to p,a:-=it inspection and copying cf Caruso files, 
da~ed Cc~ober 20, 1982. 

(b) De:encants' Joint brief anc appendix vol. 
1 and 2 en a:::,:ieal fra:i denial b·.t Suoerior Cour-: of New Jersev 
Lav Division·of motion to vacat~ and se~ asice t~e juc~~ents· 
of convic:icn and to dis:iss or t~ re=.and fer a new trial' or, 
alternatively, to ;rant an evicentiary hearing on the related 
issues. 

Cc) Brie: in O~?=sition on behalf of the 
•State. 

Cc> 
7. Defendants' notice of motion and joint brief in 

SU?;>ort of motion for certi!ica:ion of a;peal pending unhea=d 
in t~e Appellate Division . 

(a) Le~te~ dated Au~ust 22, 1984 on behalf of 
State c: Nev Je=sey in opposition to ce=tification . 

(~) Creer filec Sa~te~ber 6, 198~ denying 
motion for direct certification to the s~p=e~e Court of t~e 
State of New Jersey. 

8. (a) Notice of cotion on behalf of defencants 
to su~press respondents' brie! for failure to file and ser~e a 
reply, dated August 4, 1984, su~~it~ed to the A~pellate Div;­
sion of the Superior Court of the State of Nev Jersey . 

.. 
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Allyn Z. Li:e, Cle=k 
A;;ril 10, 1965 
Pa~e 4 

(b) Nc~ice of 1:totion for leave to file brief 
on ~ehal! c: Sta~e o: N~~ Jersey!!.£!:_£~ tune catec Au-
~i.: st l 7 , 19 6 ~ . 

(c) Or=er ct P.J.A.D. Charles s. Joelson 
granting res;x::nce~~s• motion to file brief nunc _£E£ t~nc. 

(c) Or~e= of P.J.A.O. C~arles s. Joelson, 
~ated Au;~~t 24, 1934, cenying cefencants' motion to su?press. 

I he:eby certify that these are t=ue copies of t~e 
originals on reco==· Please note that t=ansc=ipts are not 
incli.:cec wit~ this s~=~ission and counsel anticipates filing 
cf t=ansc=ipts by t~e State, in ac:orcance wit~ u.s.D.J . 
Sarcxin's orcer o: Fe=r~a::y 21, 1965. A copy of this letter, 
vithc~t enclcsures, will be for.arded to responcents . 

RJ3:slj 

Enclosu=es 

cc:;/ohn P. Goceljak 
• Passaic County Prosec~tor's Of!ice 

~essrs. Carter anc Artis 

II(_ -
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Myron Beldock, Esq. 
Beldock Levine & Hoffman 
565 Fifth Avenue 
New York, New York 10017 
{212) 490-0400 

Leon Friedman 
Hofstra University Law School 
Hempstead, New York 11550 
{212) 737-0400 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW JERSEY 

ON REMAND FROM 
THE UNITED STATES COURT OF APPEALS 

FOR THE THIRD CIRCUIT 

----------------------------------------x 
RUBIN CARTER, 

Petitioner-Appellee, 

-against-

JOHN J. RAFFERTY, Superintendent, 
Rahway State Prison, and IRWIN I. 
KIMMELMAN, The Attorney General of 
the State of New Jersey, 

Respondents-Appellants. 

. . 

. . 

----------------------------------------x 
JOHN ARTIS, 

Petitioner-Appel lee, 

-against-

CHRISTOPHER DIETZ, Chairman, Parole 
Board of the State of New Jersey and 
IRWIN I. KIMMELMAN, The Attorney 
General of the State of New Jersey, 

Respondents-Appellants. 

. . 

----------------------------------------x 

Circuit Court No. 
85-5735 

District Court No. 
85-745 

MOTION TO SETTLB 
THE RECORD 

PLEASE TAKE NOTICE that petitioner-appellee, upon the 

annexed affidavit of Myron Beldock, will move before the United 

K115 



• • States District Court for the District of New Jersey, on June 23, 

1986 or as soon thereafter as counsel can be heard, for an order 

settling the appellate record in this case pursuant to the Order 

of Hon. John J. Gibbons, United States Court of Appeals dated 

April 29, 1986 and Rule l0(e) of the Rules of Appellate Procedure 

for the Third Circuit. 

Dated: New York, New York 
May 21, 1986 

TO: John Goceljak 

Myron Beldock 
BELDOCK LEVINE & HOFFMAN 
565 Fifth Avenue 
New York, New York 10017 
(212) 490-0400 

Leon Friedman 
HOFSTRA UNIVERSITY IAW SCHOOL 
Hempstead, New York 11550 
(212) 737-0400 

RONALD J. BUSCH 
Busch & Busch 
99 Bayard Street 
New Brunswick, NJ 08903 
(201) CH7-1017 

PASSAIC COUNTY PROSECUTOR'S OFFICE 
Passaic County Courthouse 
77 Hamilton Street 
Paterson, New Jersey 07505 
(201) 881-4800 

-2-
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Lewis M. Steel 
STEEL & BELLMAN 
351 Broadway 
New York, New York 10013 

Patricia Rousseau 
RUTGERS SCHOOL OF LAW 
15 Washington Street 
Newark, New Jersey 17102 

-3-
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Leon Friedman Myron Beldock, Esq. 
Beldock Levine & Hoffman 
565 Fifth Avenue 
New York, New York 10017 
(212) 490-0400 

Hofstra University Law School 
Hempstead, New York 11550 
(212) 737-0400 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW JERSEY 

ON REMAND FROM 
THE UNITED STATES COURT OF APPEALS 

FOR THE THIRD CIRCUIT 

----------------------------------------x 
RUBIN CARTER, 

Petitioner-Appel lee, 

-against-

JOHN J. RAFFERTY, Superintendent, 
Rahway State Prison, and IRWIN I. 
KIMMELMAN, The Attorney General of 
the State of New Jersey, 

Circuit Court No. 
85-5735 

Respondents-Appellants. 
----------------------------------------x 
JOHN ARTIS, 

Petitioner-Appellee, 

-against-

CHRISTOPHER DIETZ, Chairman, Parole 
Board of the State of New Jersey and 
IRWIN I. KIMMELMAN, The Attorney 
General of the State of New Jersey, 

Respondents-Appellants. 
----------------------------------------x 

STATE OF NEW YORK ) 

COUNTY OF NEW YORK ) 
ss.: 

•1•• 

District Court No. 
85-745 

AFFIDAVIT 
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MYRON BELDOCK, being duly sworn, deposes and says: 

1. I am one of the attorneys for petitioner-appellee 

Rubin Carter. 

2. I make this affidavit in support of petitioner­

appellee's motion for an order to settle the appellate record in 

this case pursuant to the Order of the Third Circuit Court of 

Appeals and Rule l0(e) of the Federal Rules of Appellate Proce­

dure. 

3. By Order dated April 29, 1986, the Court of Appeals 

for the Third Circuit (Gibbons, J.) ordered that *since the par­

ties are unable to agree on what matters were of record before 

the District Court, pursuant to the Circuit Court's Order of 

March 25, 1986, the matter be referred to the District Court for 

determination.w (The Circuit Court orders of April 29, 1986 and 

March 25, 1986, together with the submissions of the parties, are 

attached as Exhibits 1 and 2, respectively.) 

4. Petitioner-appellee contends that references to 

matters not of record are contained in the proposed brief and 

appendix submitted by appellants to the Circuit Court. (Pages of 

the brief in which those non-record matters are referred to, with 

brackets around improper inclusions, are attached as Exhibit 3.) 

The non-record matters contained in the appendix and related 

references in the appellants' brief are as follows: 

-2-



I 
I 
I 
I 
I 
I 

~ 
I 
I 
I 
I 

-
I 
I 
I 
I 
I 
I 
I 

(a) Court Clerk's records of jury deliberations, 

December 21, 1976 -- (AB9, 89; laFl-3) 1 ; 

(b) court Clerk's records of jury deliberations, 

May 26, 1967 -- (AB9, 89; laF4-6); 

(c) Photos of Rubin Carter's car -- (AB13; laF7-

8) ; 

(d) Statement of Alfred Bello dated June 17, 1966 

(AB17, 20, 21, 25, 26, 91, 174; 2aF199-200); 

(e) Testimony of Patricia Valentine from first 

trial on May 10, 1967 -- (AB22-24; laF99-178); 

(f) 1967 trial testimony of Rubin Carter 

(AB33, 54); 

(g) Typewritten notes of oral interrogation of 

Rubin Carter (AB-31, 51-52; laF12); 

(h) Typewritten notes of oral interrogation of 

John Artis (AB-31, 51-52; laFlS-19); 

(i) Grand jury testimony of John Artis on 

June 29, 1966 (AB76-77; laF24-98); 

(j) Excerpt from •The Sixteenth Round• (AB-81, 

130; laFl0-11); 

--------------------1 AB followed by a number refers to pages in the brief submitted 
to the Circuit Court by appellants; a number, followed by a lower 
case •a,• followed by an upper case letter, followed by a number, 
refer to appellants' appendix locations. For example, laFl-3 re­
fers to volume one •F,• pages 1 through 3 of appellants' appen­
dix. 

-3-
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(k) Statement of Alfred Bello dated October 14, 

1966 (AB-93, 94, 174; 2aF240-244); 

(1) Agreement dated September 17, 1975 between 

Alfred Bello, Melvin Ziem and Joseph Miller Re: •The 

Lafayette Bar Massacre• (AB107; 2aF188-191); 

(m) Affidavit of Alfred Bello to Eldridge Hawkins 

dated November 1, 1975 (AB106, 108; 2aF197-198); 

(n) Testimony of Alfred Bello to Essex County 

grand jury on December 19, 1975 (AB106; 2aF245-288); 

(o) Agreement dated December a, 1975 among Jerry 

Leopaldi, Alfred Bello, Joseph Miller and Melvin Ziem, re. 

motion picture production (AB109; 2aF192-196); 

(p) Letter of Joseph Miller to Sherry Lansing, 

MGM Studios, dated September 2, 1975. Letter of Joseph 

Miller to Sohcha Metzler, The Viking Press, dated Septem-

ber 2, 1975 (ABllO, 111; 2aF179-182); 

(q) outline of script for •The Lafayette Bar 

Massacre• (ABll0; 2aF183-187); 

(r) Portion of defense affidavit filed with 

Appellate Division, 1 29 (AB163, 179; 3aE543-546). 

5. There are additional references to matters not of 

record which are contained in appellants' brief. That brief does 

not include citations relating to these non-record matters. As 

far as we can determine by a diligent review of the record, they 

have no source in the record, which is presumably why no cita-

-4-
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tions are given. Appellee is submitting for the court's consi­

deration the pages in question, with brackets around the improper 

inclusions (attached as Exhibit 4). 2 The pages are AB7, 11, 18, 

35, 37, 39, 63, 96, 104, 105, 106, 107, 108, 114, 128, 136 and 

139. 

6. Appellants have refused to include certain mate-

rials of record -- (a) through (o) below which were designated 

by appellee for inclusion in the appendix. All of these mate­

rials, except (m), (n) and (o) below, were submitted to the 

District Court on April 10, 1985 by petitioner's counsel, as 

indicated in Appendix A to Petitioners' Joint Memorandum In 

Support of Motion for Summary Judgment. Item (m) was submitted 

to the District Court on or about June 25, 1985. Item (n) was 

submitted to the District Court on September 9, 1985. Appellee 

requests that the Court's order settling the record confirm that 

the following items are of record: 

(a) 4DaT42-46 -- pages 42-46, Volume IV, Defend­

ants' Joint Appendix on Appeal of Convictions (excerpt from 

Ex. n79• - Steel Affidavit 1/25/79 and Exhibits Submitted in 

Federal Habeas Corpus Proceeding Seeking Hearing Re: 1976 

Jury); 

--------------------2 Furthermore, appellee disputes the accuracy and truth of these 
improperly included references. 

-5-

•
172 



• 
• 
• 
• 
• 
• 
-• 
• 
• 
• 
• 
• 
• 
• ' I . 

• 
• 
• 
• 

(b) 4DaT104-112 -- Ex. •84• from Vol. IV, as 

above (Defendants' Notice of Motion For A New Trial dated 

2/4/77); 

(c) 5DaT114-115 -- Exhibit •22• from Vol. V, as 

above (Judge Leopizzi's 4/23/79 Letter to NAACP Re Admission 

of Meyerson Before the Court); 

(d) 5DaT116-122 Ex. •23• from Vol. V, as above 

(Meyerson's 4/27/79 Letter to Judge Leopizzi Re 4/23/79 

Letter); 

(e) 6DaT64-77 -- Ex. •6• from Vol. VI, as above 

(Transcript of 10/5/78 In Camera Conference Between Judge 

Leopizzi and Juror Adamo); 

(f) 6DaT82 -- Ex. •8,• Vol. VI, as above (Excerpt 

from Transcript of Adamo's Allegations Concerning Fischer); 

(g) 6DaT90-92 -- Ex. •12,• Vol. VI, as above 

(Adamo's 3/14/79 Letter to Judge Leopizzi); 

(h) 6DaT93-94 -- Ex. •13,• Vol. VI, as above 

(Adamo's 3/15/79 Letter to Judge Leopizzi); 

(Items (a) through (h) listed in Appendix A to 

Summary Judgment Memorandum as item 2a]; 

(i) Letter and exhibits, dated December 4, 1981, 

Supplementing Defendants' Joint Brief After Evidentiary 

Hearing on Remand, Submitted to Supreme Court of New Jersey; 

[Item J(d) from Appendix A to summary Judgment 

Memorandum]; 

-6-
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(j) Exhibits 1, 2, 3 (pp. Sa to lla), 5 (pp. 45a 

to 80a, 104a to 200a) from Defendants' Appendix in Support 

of Application for Leave to Appeal from Law Division Orders 

Denying Motion for Change of Venue and for Disqualification 

of Judge Leopizzi (in regard to evidentiary hearing directed 

by March 3, 1981 Supreme Court decision); 

(Item 4 from Appendix A to Summary Judgment Memo­

randum]; 

(k) Defendants' Joint Brief On Appeal From Denial 

by Superior Court of New Jersey Law Division of Motion To 

Vacate and Set Aside The Judgments of Conviction and To 

Dismiss etc. (re: the Caruso file); 

(Item 6(b) from Appendix A to summary Judgment 

Memorandum]; 

(1) From Volume I, Joint Appendix In Support of 

Above Motion (re Caruso): 

(i) pp. 70a-8la (Affidavit of Myron Beldock 

sworn to October 31, 1983 In Support of Motion To 

Vacate Judgment of Conviction and Grant a New Trial 

(with attached exhibits); 

(ii) pp. 83a-86a (Proposed Caruso Affidavit 

dated November 29, 1983); 

[Item 6(b) from Appendix A to Summary Judgment 

Memorandum]; 

-1-
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(m) Petitioners' Reply to Respondents' •Answer• 

to Petitions (Petitioners' Joint Memorandum Regarding Ex­

haustion of State Remedies); 

(n) Exhibits A, C and E from Appendix A to Peti­

tioners Joint Reply Brief in Support of Motion for Summary 

Judgment, submitted to the District Court on September 9, 

1985; 

(o) Order of the District Court, directing re­

spondents to answer to the Petition of Rubin Carter, dated 

February 20, 1985. 

-a­
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7. For the foregoing reasons, petitioner-appellee 

moves for an order settling the record and for such other and 

further relief as the Court may deem appropriate . 

Sworn to before me this 
2

~ftlPI?~ 
Notary Public 

[9"A"D 9. C"AYEI 
"aitery Public, State et .... York 

No. 31-4141112 
QuallfiN In New Yerk Countya_ '/ 

:emmissien Ex,irH March .Je, 1t..A1 
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MYRON BELOOCK 
Beldock Levine & Hoffman 
565 Fifth Avenue 
New York, NY 10017 
(212) 490-0400 

LEON FRIEDMAN 
Hofstra University Law School 
Hempstead, NY 11550 
(212) 737-0400 

RONALD J. BUSCH 
Busch & Busch 
99 Bayard Street 
New Brunswick, NJ 08903 
(201) CH7-1017 

Attorneys for Petitioner­
Appellee Carter 



• • • • 
• 

. STATE OF NEW YORK ) . . 
· COUNTY OF NEW YORK ) 

ss.: 

EDWARD s. GRAVES, being duly sworn, deposes and says: 

That he is over 18 years of age and is not a party to 

this action; that he resides at 42 RiversideDrive, New York, New 

, York 10024; that on the 21st day of May, 1986, he served true 

,, copies of the attached Notice of Motion to Settle the Record and 

i!.Supparti.ng Affidavit and Exhibits upon appe.l.l.an:ts :iD t1tls actian 
'I 

! 
. at the address indicated below by Express Mail by presenting same 

: securely enclosed in a postpaid wrapper to a post office main­

tained and exclusively controlled by the United States Govern-

.: ment. 

'! 
; I 

JOSEPH A. FALCONE 
Passaic County Prosecutor 

: lei I sn tte.Y -Lor .Respondent~] J aots 
: ~ .ccm.-t B.om;.e 

,;Paterson, New Jersey 07050 
. , (201) 881-4800 

Sworn to before me this 
•21st day May, 1986. 

' ' 
: '"0 1/-,,~ f ..,/ '' ~J·-~--~~~ '/ 
?:Public ~ 
1: ' 

·! 
.; 

i ! 
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UNITED STATES COUltT OF APPP.ALS FOR THE THIRD CIRCUIT 

Ro. 85-5735 ---------
CARTER and AllTIS v■. RAFFERTY, et al. 

AllTIS v■. DIETZ, et al. 
Rafferty, et al, Appellant ■ 

(NJ D.C. Civil 85-0745 & 85-1007) 

April 15, 1986 

Pre■ent: GIBBONS, HIGGINBOTHAM, and BECDR, Circuit Judge ■ . 

I 

t 
I 

1. Appellant ■' motion for permi ■ sion to file brief exceeding length limitation of 
F.R.A.P. 28(g), namely 193 page■ exclu■ ive of indexing, and table of content■, 
~pro~. 

2. Motion by appellee, Rubin Carter, to ■ trike appellant ■' brief and appendix and for 
■uch other and further relief a■ i ■ appropriate, including, without limitation, 
di ■mi ■ sal, and if appropriate, that appellee'• brief be filed 30 days after appellants 
file and serve a corrected an~ proper brief and appendix, 

3. Appellants' response to appellee's motion to strike brief and for further relief, 

4. Appellee's reply affidavit in support of motion to strike appellants' brief and 
- appendix and for such other and further relief, etc., 

(not filed unless Court directs) 

5. Copy of Court's order dated March 25, 1986, sent by the undersigned for the Court's 
information, (#B-109) 

in the above-entitled case. 
Respectfully, 

(!~.~~~ 
Deputy Clerk 7-501~ 

,, 
Ii, 

' 

enc. 
, •d 

' t.S. Appellants' brief and appendi~ were receive~ in the Clerk's office on 3-28-86 (P.D. 3-27) 1: 
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Myron Beldock, Esq. 
Beldock Levine & Hoffman 
565 Fifth Avenue 

Leon Friedman 
Hofstra University Law .School 
Hempstead, NY 11550 

New York, NY 10017 (212) 737-0400· 
(212) 490-0400 

IN THE 
UNITED STATES COURT OF APPEA~ 

FOR THE THIRD CIRCUIT 
NO. 85-5735 

----------------------------------------x 
RUBIN CARTER, 

Petitioner-Appellee,: 

-against-

JOHN J. RAFFERTY, Superintendent, 
Rahway State Prison, and IRWIN I. 
KIMMELMAN, The Attorney General of the 
State of New Jersey, 

Respondents-Appellants. 

JOHN ARTIS, 

Petitioner-Appellee, 

-against-

CHRISTOPHER DIETZ, Chairman, Parole 
Board of the State of New Jersey and 
IRWIN I. KIMMELMAN, The Attorney 
General of the State of New Jersey, 

Respondents-Appallants. 

. . 

. . 

. . 

. . 

. . 

. . 

. . 

. . 

. . 

. . 

----------------------------------------x 

NOTICB OF MOTION TO 
STRID APPELLANTS' 
BRIEF AND APPENDIX 
AND FOR SUCH OTHER 
AND FURTHER RELIEF AS 
IS APPROPRIATE, IN­
CLUDING, WITHOUT 
LIMITATION, DISMISSAL 

PLEASE TAKE NOTICE that petitioner-appellee Rubin 

Carter, upon the annexed affidavit of Myron Beldock, hereby moves 

before the United States Court of Appeals for the Third Circuit 

M17t 

,I 
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for an order striking Appellants' Brief and Appendix and for such 

other and further relief as is appropriate, including, without 

limitation, dismissal. 

Dated: . New York, New York 
April 1, 1986 

TO: JOSEPH A. FALCONE 
Passaic County Prosecutor 
New Courthouse 
Patterson, NJ 07505 
(201) 881-4800 

Attorneys for Respondents­
Appellants 

-2-
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MYRON BELDOCK 
Beldock Levine & Hoffman 
565 Fifth Avenue 
New York, NY 10017 
(212) 490-0400 

LEON FRIEDMAN 
Hofstra University Law School 
Hempstead, NY 11550 
(212) 737-0400 

RONALD J. BUSCH 
Busch & Busch 
99 Bayard street 
New Brunswick, NJ 08903 
(201) CH7-1017 

Attorneys for Petitioner­
Appellee carter 

.. 



Leon Friedman Myron Beldock, Esq. 
Beldock Levine & Hoffman 
565 Fifth Avenue 

Hofstra University Law _School 
Hempstead, NY 11550 

New York, NY 10017 (212) 737-0400· 
(212) 490-0400 

IN THE 
UNITED STATES COURT OF APPEALS 

FOR THE THIRD CIRCUIT 
NO. 85-5735 

----------------------------------------x 
RUBIN CARTER, 

Petitioner-Appellee,: 

-against-

JOHN J. RAFFERTY, Superintendent, 
Rahway State Prison, and IRWIN I. 
KIMMELMAN, The Attorney General of the 
State of New Jersey, 

Respondents-Appellants. 

JOHN ARTIS, 

Petitioner-Appel lee, 

-against-

CHRISTOPHER DIETZ, Chairman, Parole 
Board of the State of New Jersey and 
IRWIN I. KIMMELMAN, The Attorney 
General of the State of New Jersey, 

Respondents-Appellants. 

. . 

. . 

. . 

. . 

. . 

----------------------------------------x 

STATE OF NEW YORK ) 

COUNTY OF NEW YORK ) 
ss.: 
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carter. 

MYRON BELOOCK, being duly sworn, deposes and says: 

1. I am one of the attorneys for appellee Rubin 

2. I make this affidavit· in support of Mr. Carter's 

motion for an order to strike appellants' brief and appendix and 

for such other and further relief as is appropriate, including, 

without limitation, dismissal. 

3. By order dated March 25, 1986, this Court granted 

appellee's motion to limit the-appendix to matters of record 

before the District Court. The order further specified that if 

the parties were unable to agree on what was of record within ten 

days of the date of the order, the matter was to be referred to 

the District Court for determination. Upon information and 

belief, appellants received this order before filing their brief 

and appendlx. Indeed, on March 26, 1986, my associate Edward 

Graves spoke by telephone to John P. Goceljak, one of the attor­

neys for appellants, and reiterated appellee's objections to 

appellants' inclusion of non-record material. Mr. Graves noted 

to Mr. Goceljak that filing the disputed appendix and any brief 

relying on such material would violate this Court's order of 

March 25, 1986. Mr. Goceljak stated that he. nonetheless intended 

to file these materials on March 28, 1986. 

4. The materials filed by appellant include the fol­

lowing: 

-2-
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(a) An appendix consisting of approximately 

20,000 pages which contains material not of record before ·the 

District Court. 

(b) A brief of 193 pages of text which contains 

argument and references based upon material not of record before 

the District Court. 

(c) In addition, the appendix submitted by appel­

lants not only summarily omits certain materials designated by 

appellee, but also contains additional materials which appellants 

never previously designated. 

.. 

-3-
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5. For the foregoing reasons, appellee moves for an 

order to strike appellants' brief and appendix and for such other 

and further relief as is appropriate, including, without limita­

tion, dismissal. Appellee further requests that, if appropriate, 

the Court direct that appellee's brief be filed 30 days after 

appellants file and serve a corrected and proper brief and appen­

dix. 

sworn to before me this 
/'7'; day of April, 1986. 

(/J.,_~1V~ 
Ncitary Public 

EDWAIID S. GRAYES 
Ncltll) l'ubflc. State of New YOrll 

No. ll-4849102 
Oualif!M In NN Yori! County,.,,., 

!omm,sSion [a9irN March 30, 19J.I 
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MYRON BELDOCK 
Beldock Levine & Hoffman 
565 Fifth Avenue 
New York, NY 10017 
(212) 490-0400 

LEON FRIEDMAN 
Hofstra University Law School 
Hempstead, NY 11550 
(212) 737-0400 

RONALD J. BUSCH 
Busch & Busch 
99 Bayard Street 
New Brunswick, NJ 08903 
(201) CH7-1017 

Attorneys for Petitioner­
Appellee carter 

... 



I 

l 
I 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

EDWARD s. GRAVES, being duly sworn, deposes and says: 

that he is over 18 years of age and not a party to this action; 

that he resides at 42 Riverside Drive, New York, New YorK 10024; 

that on the 1st day of April, 1986, he served true copies of the 

attached notice of motion and affidavit upon appellants in this 

action at the address indicated below by presenting same securely 

enclosed in a postpaid wrapper to a post office maintained and 

exclusively controlled by the United es 

JOSEPH A. FALCONE 
Passaic County Prosecutor 
Attorney for Appellants 
New Courthouse 
Patterson, _New Jersey 07050 
(201) 881-4800 

Sworn to before me this 
1st day of April, 1986. 

L-

~--0.a-
~ary Public 

ELLEN M. DOAK York 
Not.try Public, s~~;lc;;:--

No .. •1- eountY 
Qualified ,n QueeMFeb 3 l in& 

ec,nums~on upires • • 

... 

I' 
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JOH:N P. GOCELJAK 
SPECIAL DEPUTY ATTOR..~EY GENERAL IN-CHARGE 
ACTI~G PASSAIC COUNTY PROSECUTOR 
ATTOR~EY FOR RESPONDENTS-APPELLANTS 
NEW COURT HOUSE 
PATERSON, NEW JERSEY 07505 
(201) 881-4800 

IN TEE 
UNITED STATES COURT OF APPEALS 

FOR THE THIRD CIRCUIT 
No. 85-5735 

RuBI~ CARTER, 

Petitioner-Appellee, 

vs. 

JOHN J. R..~FFERTY, Superintendent 
Rahway State Prison, and IRWIN I. 
KIM.MELMAN, The Attorney General 
of the State of New Jersey, 

Respondents-Appellants. 

JOHN ARTIS, 

Petitioner-Appellee, 

vs. 

CHRISTOPHER DIETZ, Chairman, 
Parole Board of the State of 
New Jersey and IRWIN I. 
KIMMELMAN, The Attorney General 
of the State of New Jersey, 

Respondents-Appellants. 

TO: 

Myron Beldock, Esq. 
Attorney for Petitioner-Appellee 
Rubin Carter 
Beldock, Levine and Hoffman 
565 Fifth Avenue 
New York, New York 10017 
(212) 490-0400 

Klll 

REPLY OF RESPONDENTS­
APPELLANTS TO MOTION OF 
PETITIONERS-APPELLEES TO 
STRIKE BRIEF AND FOR 
FURTHER RELIEF 

Lewis M. Steel, Esq. 
Attorney for Petitioner­
Appellee John Artis 
Steel and Bellman 
351 Broadway 
New York, New York 10013 
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SIRS: 

PLEASE TAKE NOTICE that Respondents-Appellants hereby 

oppose the motion of Petitioners-Appellees to strike Appellants' 

brief and appendix and for such other and further relief as is 

appropriate, etc. The Respondents-Appellants submit the annexed 

affidavit of John P. Goceljak and Ronald G. Marmo in support of 

such opposition. 

Dated: April 4, 1986 

S ecial Deputy Attorney General In-Charge 
Acting Passaic County Prosecutor 
Attorney for Respondents-Appellants 
New Court House 
Paterson, New Jersey 07505 

K187 
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JOHN P. GOCELJAK 
SPECIAL DEPUTY ATTORNEY GENERAL IN-CHARGE 
ACTING PASSAIC COUNTY PROSECUTOR 
ATTORNEY FOR RESPONDENTS-APPELLANTS 
NEW COURTHOUSE 
PATERSON, NEW JERSEY 07505 
(201) 881·4800 

IN THE 
UNITED STATES COURT OF APPEALS 

FOR THE THIRD CIRCUIT 
No. 85-5735 

:1 Rt.;BIN CARTER, 
I 

I 

Petitioner-Appellee, 

v. 

JOHN J. RAFFERTY, ET AL. 

Respondents-Appellants. 

JOHN ARTIS, 

Petitioner-Appel lee, 

v. 

CHRISTOPHER DIETZ, ET AL. 

Respondents-Appellants. 

STATE OF ~:::W JERSEY: 
1coUNTY OF PASSAIC S.S. 

AFFIDAVIT IN 
OPPOSITION TO l'.OTION OF 
PETITIONERS - APPELLEES 

TO STRIKE BRIEF AND 
FOR FURTHER RELIEF 

JOHN P. GOCELJAK and RONALD G. MARMO, o= full age, being I 
!I 
, 1 duly sworn according to law, upon their respective oaths, depose 
Ii 

;1 and say that: 

1. Deponents are the Acting Prosecutor and Chief 
I I 
:1 
!! 

ilAssistant Prosecutor, respectively, in the Office of the Passaic 

•1•• 



County Prosecutor, attorney for respondents-appellants in the 

herein captioned matters pending appeal before this Court, and are 

familiar with the matters concerned with said appeal and in this 

1 affidavit. 

I 
i 
1, 

2. As directed by the letter of the Clerk of this 

Court dated January 17, 1986 and Rule 30{b) F.R.A.P., respondents, 

by papers dated January 24, 1986, furnished to the respective 

attorneys for petitioners the statement of contents of appendix 

and state~ent of issues presented on appeal, a copy of which was 

filed with this Court. 

3. By notice dated February 5, 1986, counsel for 

Petitioner Carter submitted to respondents the appellees'desig­

nation of additional parts of the record to be included in the 

Appendix, and objections to material designated by appellants, 

stated by petitioners to have not been before the District Court. 

4. The same date, counsel for Petitioner Carter filed 

with this Court a notice of motion to strike material not of 

record from the Appendix. 

5. On February 14, 1986, respondents submitted to 

petitioners a supplemental statement of contents of appendix, a 

copy of which was filed with this Court. In said supplemental 

statement, respondents detailed explicit modifications to the 

statement of contents previously filed relating to the proposed 

appendix on appeal, which took into consideration the objections 

and additions contained in the previous appellees' designation 

and notice of motion, aforesaid. 

•1•• 



6. Petitioners did not subsequently reply to the 

• specific modifications submitted by respondents, and instead, 
;I 

counsel for Petitioner Carter, on February 19, 1986,filed a 

1 supplemental affidavit in general ter.ns alleging failure to comply 

'with F.R.A.P. 30{b), without mentioning the particular items in 

the proposed Appendix to which petitioners objected. 

7. Thereafter, respondents engaged in the considerable 

effort to compile and reproduce the massive Appendix required in 

this matter, approaching same 20,000 pages of transcript and other 

materials. Because of the magnitude of the project, respondents 

:!sought and obtained an Order from this Court extending the time 

I for filing the brief and appendix an additional 30 days, to 
! 
I March 28, 1986. Said order, dated March 4, 1986, also provided 

!I ·, 
I ,, 

;1 
I 

that no further extension would be granted to respondents. 

8. During the extended period, from February 19, 1986 

when counsel for Petitioner Carter filed the supplemental affi­

davit on his motion, until on or about March 26, 1986, counsel for 

petitioners did not further correspond or contact respondents to 

offer any specific objections, suggestions or modifications to 

the proposed Appendix as suggested in the respondents'supplemental 

statement of contents submitted on February 14, 1986. 

9. On March 26, 1986, two days before the brief of 

respondents and the voluminous appendix prepared by respondents 

was due to be filed as per the extended deadline of this Court, 

Edward Graves, an attorney associated with counsel for petitioner 

Carter, telephoned John P. Goceljak to state that he understood an 

K110 
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Order would be forthcoming from this Court relative to the 

appendix materials. Mr. Graves was advised that respondents were 

under a deadline to file within two days, that respondents be­

lieved that the areas of dispute as to materials to be included 

in the appendix were probably minimal and could be rectified 

after a detailed review of the included materials made by 

petitioners. 

10. The Order of this Court, referenced by Mr. Graves, 

was dated March 25, 1986 and received by respondents on March 27, 

1986, the day prior to the extended due date. At that point, the 

materials included in the appendix had been assembled, reproduced 

to form 7 sets, collated and bound into 89 volumes per set 

amounting to a total of 623 volumes. The Order received on 

March 27th provided in part that the appendix was to be limited 

to matters of record before the District Court, and that if the 

parties were unable to agree on that within ten days, the matter 

would be referred to the district court for determination. 

11. The undersigned, upon receipt of the aforesaid 

Order, telephoned the Office of the Clerk of this Court to notify 

that the Order had been received and that the respondents' brief 

and appendix were being transported for filing the next day, 

Friday, March 28, 1986. Further, that it was respondents' belief 

that any dispute as to what was before the District Court could 

probably be rectified without further extending the filing dates. 

Respondents did file and serve the brief and appendix on March 28, 

1986. 

K111 
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12. The petitioners' motion does not identifv what 

portion of the appendix they contend is objectional. The 

respondents will reply specifically should the petitioners 

submit particular designation of items of the appendix which 

they contend should not be reviewed by this Court. The 

respondents contend that the full content of the appendix is 

appropriate, necessary and helpful to a review of the district 

court's ruling. While the appendix is voluminous, most of it 

consists of transcripts of court proceedings which indisputably 

constitute a proper record concerning the petitioners' conviction 

13. Beyond the transcripts of court proceedings and 

the exhibits referenced in those proceedings, the record before 

the district court included extensive additional documentation. 

This documentation was incorporated in numerous briefs and 

appendices thereto, filed with various courts over many years in 

the course of the petitioners' efforts to overturn these con­

victions. This voluminous supplemental material was submitted to 

the district court with a cover letter of April 10, 1985, by 

petitioners' attorney, Ronald J. Busch. A copy of that letter 

inventorying the supplemental material is attached hereto. 

The respondents submit that the application of the 

petitioners is, on its face and in fact, without merit. The 

respondents contend that the petitioners should not be permitted 

to use this application as a basis hereafter, to claim a need for 

an extension of their time limitation. 

K1t2 
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Respondents respectfally submit that for the reasons 

above stated, the motion of petitioners-appellees to strike brief 

and for further relief should be de~ied . 

Sworn to and subscribed 
before me this 7th day 
of April, 1986. 

1{/~l d /(()Le~ 
Daniel A. Di Lella 
An Attorney-at-Law of New Jersey 
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LCCIN&•C lit 81.1SC:M 

C:. Eow•IICI S.-c1oc1,,. 

Allyn Z. Lite, Clerk 
United States Dist=ict Court 

April 10, 1985 

U.S. Courthouse and Post Office Bldg. 
Newark, New Jersey 07102 

~: Rubin Carter, Petitioner vs. John J. Rafferty, 
Superintendent, Rahway State Prison, and Irwin 
I. Kimmel:nan, Attorney General of the State of 
New Jersey, Respondents. 
Docket No. 85-745 

John Artis, Petitioner vs. Christopher Dietz, 
Chair.:ian, Parole Board of New Jersey, and 
Irwin I. ~il=tel~an, Attorney General of t.~e 
State of New Jersey, Respondents. 
Docket Ne. ·es-1001 

Dear Sir: 

On April 8, 1985, Professor Leon Friedman, one of the 
attorneys representing petitioners, spoke to Ms. Margaret 
Turner, Law Clerk to U.S.D.J. Sarokin, and requested per:::us­
sion to file copies of briefs, appendices and opinions which 
counsel considered material to the questions raised in the 
petition. Professor Fried.~an made this request since respon­
dents had failed to file such materials by March 31, 1985, as 
directed in u.s.D.3. Sarokin's order of February 21, 19es. 

Therefore, in accordance with Ms. Tur~er's instructions, 
and for t.~e pur?cse of assisting the Cour~ in it~ consideration 
of the petition, the following materials are provided: 

1. (a) Brief and one-volume appendix in support of 
defendant's motion seeking order compelling withdrawal of 
Passaic County Prosecutor and other relief. 

!1114 
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Allyn z. Lite, Clerk 
April 10, 1985 
Pa;e 2 

(b) Letter from Passaic County Prosecutor's 
office, dated Novem~er 9, 1978, in opposition. 

2. (a) Joint brief for defendants on appeal of 
convictions with six-volume appendix. 

(b) Brief on behalf of respondent State of New 
Jersey. 

(c) Joint supple~ental brief for defendants. 

(d) Supplementary brief for defendant Artis. 

(e) Letter dated June 6, 1979 in lieu of 
defendants' formal reply brief. 

(f) Letter dated June 29, 1979 in lieu of 
for:ual response brief fran respondents. 

(g) Opinion of J.s.c. Bruno Leopizzi, Superior 
Court of New Jersey Law Division: Passaic County, dated 
May 29, 1979. 

(h) Opinion of Judges Matthews, Kole and 
Milmed, Superior Court of Nev Jersey, Appellate Division, 
d~ted October 22, 1979. 

3. (a) Joint brief and tvo-volume appendix for 
defendants after evidentiary hearing on remand. Submitted to 
the Su~reme Court of New Jersey on review of trial court's 
findings and conclusions after remand for hearing pu~suant to 
decision of March 3, 1981. 

(b) Brief and appendix on behalf of resi)Ondent 
State of New Jersey. 

(c) Defendants' Joint reply brief after evi­
dentiary hearing on remand. 

(d) Letter dated December 4, 1981 supplemen­
ting defendants' joint brief. 

4. Memorandum and two-volume appendix submitted by 
defendants in support of application for leave to appeal from 
Lav Division orders denying motion for a change of venue and 
for disqualification of Judge Leopizzi (in regard to eviden-

X1t5 
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Allyn%. Lite, Clerk 
A~ril 10, 1985 
Page 3 

tiary hearing directed by March 3, 1981 Supreme Court deci­
~ion). 

s. (a) Joint brief for defendants-appellants 
submitted to Superior Court of New Jersey, Law Division, on 
re~and by order of the New Jersey s~~reme Court. 

(b) Brief on behalf of State of New Jersey. 

(c) Opinion of J.S.C. Bruno Leopizzi, dated 
August 28, 1981. 

6. (a) Notice of motion and affidavit in support 
of motion to pe:-:nit inspection and copying of Caruso files, 
dated Oc:ober 20, 1982. 

(b) Defendants' Joint brief and appendix vol. 
1 and 2 on appeal from denial bt Superior Court of New Jersey 
Law Division of motion to vacate and set aside the judgments 
of conviction and to dismiss or to remand for a new trial or, 
alternatively, to grant an evidentiary hearing on the related 
issues. 

(c) Brief in opposition on behalf of the 
-State. 

(d) Defendants' joint reply brief. 

7. Defendants' notice of motion and joint brief in 
support of motion for certification of appeal pending unheard 
in the Appellate Division. 

(a) Letter dated August 22, 1984 on behalf of 
State of New Jersey in opposition to certification. 

(bl Order filed Septe~ber 6, 1984 denying 
motion for direct certification to the Supreme Court of the 
State of New Jersey. 

a. (a} Notice of motion on behalf of defendants 
to suppress respondents' brief for failure to file and serve a 
reply, dated August 4, 1984, submitted to the Appellate Divi­
sion of the Superior Court of the State of New Jersey. 
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Allyn Z. Lite, Clerk 
April 10, 1985 
Page 4 

(b) Notice of motion for leave to file brief 
on behalf of S~ate of New Jersey~ R.!£ tune datec Au-
gust 17, 1984. 

Cc) Order ot P.J.A.O. Charles s. Joelson 
granting resi)Cndents' motion to file brief~ pro rn£· 

(d) Order of P.J.A.O. Charles S. Joelson, 
dated August 24, 1984, denying defendants' motion to su?press. 

I hereby certify that these are true copies of the 
originals on record. Please note that transcripts are not 
included with this submission and counsel anticipates filing 
of transcripts by the State, in accordance with u.s.D.J. 
SaroKin's order of February 21, 1985. A copy of this letter, 
without enclosures, will be forvarde-j to respondents. 

RJB:slj 

Enclosures 

cc:;/ohn P. Goceljak 
Passaic County Prosec~tor's Of:ice 

All de:ense counsel 

Messrs. Carte~ and Artis 

•lt7 
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Myron Beldock, Esq. 
Beldock Levine & Hoffman 
565 Fifth Avenue 

Leon Friedman 
Hofstra University Law School 
Hempstead, NY 11550 

New York, NY 10017 (212) 737-0400 
(212) 490-0400· 

IN THE 
UNITED STATES COURT OF APPEALS 

FOR THE THIRD CIRCUIT · • 
NO. 85-5735 

----------------------------------------x 
RUBIN CARTER, 

Petitioner-Appellee,: 

-against-

JOHN J. RAFFERTY, Superintendent, 
Rahway State Prison, and IRWIN I. 
KIMMELMAN, The Attorney General of the 
State of New Jersey, 

Respondents-Appellants. 

I JOHN ARTIS,· 

Petitioner-Appellee, 

-against-

:iCHRISTOPHER DIETZ, Chairman, Parole 
·aoard of the State of New Jersey and 
,IRWIN I. KIMMELMAN, The Attorney 

1 
General of the State of New Jersey, 

:I 
Respondents-Appellants. I 

, I 
'I 

: 

. . 

. . 

. . 

. . 

. . 

. . 

. . 

. . 
·i-------~--------------------------------x 
;i 

STATE OF NEW YORK ) 
: ss.: 

,COUNTY OF NEW YORK ) 
11 

I 

, I 

!I 
'! 

'j 

'I •1•• 

REPLY AFFIDAVIT 
IN SUPPORT OF MOTION 
TO STRIKE APPELLANTS' 
BRIEF AND APPENDIX 
AND FOR SUCH OTHER 
AND FURTHER RELIEF 
AS IS APPROPRIATE, 
INCLUDING WITHOUT 
LIMITATION, DISMISSAL 



---, 
MYRON BELDOCK, being duly sworn, deposes and says: 

1. I make this reply affidavit, as counsel for Rubin 

Carter, in response to the opposing affidavit of Assistant Prose­

cutors Goceljak and Marmo sworn to April 7, 1986. The latter 

affidavit obfuscates the issues in an apparent attempt to mask 

the prosecution's complete failure to comply with the applicable 

rules and with the specific directions stated in this ·court's 

order dated March 25, 1986 (copy attached). It also attempts to 

avoid the serious problems caused by the prosecution's insistence 

on including in its appendix and brief substantial materials 

dehors the record below and on excluding from its appendix mate­

rials within the record which were appropriately and promptly 

requested by appellee. 

2. The prosecutors' affidavit inaccurately tries to 

'shift the responsibility for their improper conduct to the appel­

lee. In doing so, the prosecution desregards and distorts the 

-relevant events. Appellants omit any reference to numerous phone 

calls from my associate, Edward Graves, to appellants' counsel in 

which objections were made to all appendix items not of record 
. i 
:before the District Court and greater specificity of certain 
I 

• 
1 designated i terns was requested so that it could be determined if 

• I 

' 

: i 
' 

11 

they were of record. (All references to Mr. Graves' conversa­

tions in this affidavit are made on information and belief, as 

supported by his attached affidavit.) Appellants were uncoopera-

tive and refused to comply with appellee's requests. It was at 

-2-
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that point that appellee made the original February 5, 1986 

motion to strike, which was granted on March 25, 1986. Appel­

lants' February 14, 1986 supplemental statement of contents of 

appendix was not responsive to appellee's February 5 motion to 

strike. In that regard, paragraph 5 of the appellants' opposing 

affidavit is inaccurate and misleading. As detailed in 1 4 of 

appellee's February 19, 1986 Supplemental Affidavit in·· support of 

the earlier motion, appellants' supplementary designation did not 

take "into consideration• the bulk of appellees' objections; and 

appellants had designated additional items not of record and 

summarily dismissed matters of record that had been designated by 

appellees. 

3. Appellants suggest (11 6, 7, Opposing Affidavit) 

that appellee somehow failed to make clear objections to appel­

lants' designations. In fact, appellee had already specified in 

detail his objections to the proposed appendix, both orally and 

'.in writing, as well as in the papers submitted in support of 

appellee's motion dated February 5, 1986. Those objections were 

:arbitrarily and summarily ignored by appellants. Furthermore, 

.where appellants were general and vague in their designations, 
: I 

! 

appellee had asked for specificity and these requests were like-

wise ignored. 

4. Appellants were aware of the necessity for agree­

ment between the parties as to the contents of the appendix. 

.Indeed, one of the reasons cited in support of their February 21, 
'.! 

-3-
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1986 request for extension of time in filing their brief and 

appendix was the resolution of appellees' motion to strike mat­

ters not of record. Clearly, the need to resolve what was or was 

not to be included in the appendix was a prerequisite for filing 

and appellants had to be aware of that circumstance. (See 1 6, 

Appellants' Affidavit In Support of Extension of Time, sworn to 

February 21, 1986.) 

s. By February 19, 1986, appellee had already dili­

gently and repeatedly made their objections known to appellants. 

Appellants claim (11 6, 8, opposing affidavit) that appellee is 

somehow blameworthy for not continuing to repeat objections which 

appellants were ignoring is meritless. 

6. Appellants attempt to characterize the matters in 

dispute as minimal (1 9, opposing affidavit). Appellee does not 

concur with this judgment. However, regardless of the appel­

lants' attempt to minimize the importance of the issues at hand, 

disputed matters should have been resolved before filing the 

appendices and appellants' brief and the Court's March 25, 1986 

order should have been followed. During a telephone conversation 
1
between Mr. Goceljak and Mr. Graves of March 26, 1986, Mr. Graves 

noted the impropriety of filing the disputed materials. Mr. 

Goceljak dismissed appellee's objections once again and said that 

his office would not alter its intended submission. When told 

that grounds would then exist for rejection of appellants' brief 

I 
I 

II 

-4-
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and appendix, Mr. Goceljak stated •Let them reject it, we're not 

going to take this apart now.• 

7. -This Court's March 25, 1986 order granted appel­

lee's motion to limit the appendix to matters before the District 

Court and allowed ten days to settle the dispute. By implication 

some further time, if necessary, would be involved for a resolu­

tion of the matter in the District Court. It was clear that 

(a) this matter was to have been resolved before the filing of 

appellants' brief and appendix and (b) the March 28, 1986 dead-· 

line for filing appellants' brief and appendix had been super­

seded. The fact that the appellants had made the unusual choice 

to include an extraordinary number of complete transcript volu~es 

(80) in their approximately 20,000-page "appendix" is hardly an 

excuse to ignore the directive of the Court (1 10, opposing 

affidavit). 

8. The Office of the Clerk, on information and belief 

(and as reported to me by Mr. Graves) informed the appellants on 

March 27 that under the Court's March 25, 1986 order it would be 

inappropriate to file their brief and appendix with the dispute 

unresolved. It is difficult to fathom how this dispute •could 

probably be rectified without extending the filing date" (1 11, 

opposing affidavit) when appellants refused to cooperate with 

appellee in the first place and then disregard the remedy deline­

ated by this Court's order. 

-s-
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9. Appellants are now attempting to reargue the previ­

ous motion to strike matters not of record, which has already 

been granted by this court. How can matters which were not 

submitted to and considered by the District Court be deemed 

•appropriate, necessary and helpful to a review of the District 

Court's ruling?• (1 12, opposing affidavit) Appellants are even 

attempting to expand the record to include materials which appel­

lants know were not part of the trial record, let alone the 

District Court record. Appellants rely on these non-record 

appendix items in their brief as a basis to attack the District 

Court's opinion. For example, appellants wrongly and inappropri­

ately cite (lAF 10-11) Mr. Carter's boxing record -- taken from 

Mr. Carter's book, which was specifically ruled inadmissible at 

trial -- not only to attack the Court's soundness of reasoning, 

but also to somehow ascribe to Mr. Carter a racial revenge mo­

tive. 

10. In another instance relating to a key element of 

their racial revenge theory, appellants openly acknowledge their 

use of material dehors the record in quoting •an inflammatory" 

passage from grand jury transcripts which was •not read to the 

jury• and specifically excluded at trial. (Appellants' Brief, 

pp. 76-77). 

11. These are only two examples of the many instances 

in which appellants have included and referred to material dehors 

the record. Indeed, at least several hundreds of pages of the 

-6-
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appendix submitted are materials which were never before the 

District court. 

12 .. ·Appellee's rebuttal of these non-record materials 

would in part impel the introduction of more material dehors the 

record. Appellee scrupulously avoided introducing non-record 

materials to the District Court in the proceeding below, althoug,i 

he possessed significant and substantial exculpatory materials 

dehors the record. It is the District Court's decision, based on 

the record before it, which is under appeal and appellants' 

attempts to transmute the Court of Appeals into a trial court are 

totally improper. 

13. The prosecutors attach to their affidavit an 

April 10, 1985 letter from appellee's New Jersey counsel to the 

District Court as if it somehow supports appellants on this 

motion. The effect is in fact just the opposite. Appellants 

were ordered by the District Court on February 20, 1985 to pro­

vide that court by March 31, 1985 with •all material briefs, 

appendices, opinions, transcripts, etc. filed in th•~ State, as is 

required for the review of a habeas corpus petition.• Appellants 

did not comply with that order. Petitioners, seeking to expedite 

federal review, therefore provided those materials as noted in 

their letter to the District Court {exhibit attached to Appel­

lants' Affidavit in Opposition). On August 31, 1985, appellants 

finally submitted to the District Court all the transcripts of 

the state proceedings they deemed relevant to the issues. In 

-7-
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light of the more than six months accorded to respondents by the 

District Court to furnish a complete record, it is unacceptable 

for respondents to now claim that (a) they do not know what was 

on record or (b) the record should be expanded for appellate 

review. 

14. Appellants' conduct in this matter has been marked 

by their studied refusal to cooperate with appellee; their arbi­

trary rejection of appellee's appendix designations; their total 

disregard of this Court's order, related federal rules and order­

ly procedure; and their numerous misstatements, as outlined 

abc~e, of significant facts in their submissions to this Court. 

15. Appellee is now placed in the position where the 

content of the appendix is not settled and the brief to which he 

must respond, which often refers to matters dehors the record, is 

correspondingly unsettled. Yet appellants (who have had five 

months from the inception of their appeal to complete their 

papers) have the temerity to claim that there is no need for an 

alteration of the briefing schedule. 

16. It is particularly unfair for a state-funded 

prosecutor's office to attempt to impede pro bono defense coun­

sel's ability to act in the most efficient manner and in the best 

interests of our client. 

17. For the foregoing reasons, appellee should be 

granted the previously requested relief, i.e., dismissal of the 

appeal; or the striking of appellants' brief and appendix, with 

-8-
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the requirement that the procedures directed by this Court's 

March 25, 1986 order be followed and a revision of the briefing 

schedule. Given the current circumstances, since these matters 

will not likely be resolved sufficiently in advance of the 

scheduled date for filing appellee's brief (April 28, 1986), we 

request that the briefing schedule be suspended. 

Sworn to before me this 
11th -day of April, 7· ( 

-l 
.,,,,.,,.---·/ ' i I 

(/ I 
/ 

, ., ... .- ~,· ""),· '-

Notary Public 
/ 

( 
--

SANOftA J. GONSKI 
Notary P'ublic. State of Hew Ylfk 

No. 31-4a51a65 
QuallfiN in New Yerll County 

Cornm,ssJon Expires Feb. 10, 1918 

MYRON BELDOCK 

;, 
L· 
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Leon Friedman Myron Beldock, Esq. 
Beldock Levine & Hoffman 
565 Fifth Avenue 

Hofstra University Law School 
Hempstead, NY 11550 

Hew York, NY 10017 {212) 737-0400 
(212) 490-0400· 

IN THE 
UNITED STATES COURT OF APPEALS 

FOR THE THIRD CIRCUIT·· 
NO. 85-5735 

----------------------------------------x 
RUBIN CARTER, 

Petitioner-Appellee,: 

-against-

JOHN J. RAFFERTY, Superintendent, 
Rah~ay State Prison, and IRWIN I. 
KHU1EI..:1AN, The Attorney General of the 
State of New Jersey, 

Respondents-Appellants. 

JOHN ARTIS, 

Petitioner-Appellee, 

-against-

CHRISTOPHER DIETZ, Chairman, Parole 
Board of the State of New Jersey and 
IRWIN I. KIMMELMAN, The Attorney 
General of the State of New Jersey, 

Respondents-Appellants. 

. . 

. . 

. . 

. . 

. . 
----------------------------------------x 
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I 

Ii 
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STATE OF NEW YORK ) 

COUNTY OF NEW YORK 

-

ss.: 

11207 

AFFIDAVIT 
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EDWARD s. GRAVES, being duly sworn, deposes and says: 

1. I make this affidavit as associate to Myron 

Beldock, counsel for appellee, in support of appellee's motion 

and in response to the opposing affidavit of Assistant Prosecu­

tors Goceljak and Marmo, sworn to April 7, 1986. 

2. I have read the affidavit of Myron Beldock, sworn 

to April 11, 1986. 

3. All information stated in that affidavit relating 

to matters in which I have been involved, including without 

liwitation communications I have had with the prosecutor's office 

concerning the subject matters of this motion, are true and 

accur~tely described. 

Sworn to before me this 
11th day of April, 1986. I· .. 

\_~ () 
_/_._✓--_--...;;;,"{;__·_L.......:._r__;''-"-'-;,f~'----+---.l-·~ j"-'?L· 
Notary Public 1 

Ii 

C' 
SAN01'A J. GONSKI 

Notary Pultlic. State ot New York 
No. 31-4351865 

Owill_fied in New Yerk Coun 
Comm1ss1en up,res felt. 10, it 6 

-2-
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OFFICE OF THE CL[!'!K 

UNITED STATES COURT OF APPEALS 
SALLY MRVOS T[L[rHO"'L 

211 Sl7·29a'l CL[OII• FOR THE THIRD CIRCUIT 

21.00 UNIT[D STAT[S COUlll'THOUS[ 

eo, MAIIOl[T STll[[T 

PHILADELPHIA 191015 1780 

John r. G0cdj,1k, _.f~qnirc 
Ron.Jld C:. :-1.:nml~, Ei-quirc 
P.Jssaic C0unty Pr0sccutor's 
Ne\.' Courthouse 

Off ice 

Paterson, NJ 07505 Re: Rubin Carter, ct al, vs. John 
J. Raff c rt y, ct a 1 . 

Leon Friedman, Esquire 
148 Ea~t 78th Street 
Ne\.' Y0rk, NY 10021 

No. 85-5735 

y:-:yron 5elcock, Esquire 
Beldock, Levine & Hoffman 
565 Fifth Avenue 
New York, NY 10017 

Dear Counsel: 

Enclosed herewith is conformed copy of order entered by the Court today 
in the above-entitled case which reads as follows: 

ad 
enc. 

"The foregoing motion by Artis to dismiss appeal is referred 
to the merits panel. Carter's motion to limit the appendix 
to natters of record before the district court is granted. 
If the parties are unable to agree on what was before the 
district court within ten days the matter will be referred 
to that court for a determination." 

Very truly yours, 
Sally Mrvos, Clerk 

By: 
Frances R. Matysik, Deputy Clerk 
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UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT #B-109 

No. 85-5735 February 27 ,· 1986 

RUBIN CARTER and JOHN ARTIS vs. RAFFERTY. et al. 
(NJ D.C. Civil No. 85-0745) 

JOHN ARTIS vs. DIETZ, et al. 
(NJ D.C. Civil No. 85-1007) 

Rafferty, et al, Appellants 

'., / 
Present: GIBBONS, HICGn:BOTHAM and BECKER, Circuit Judges. 

1. Letter-~otion from Lewis M. Steel, Esquire, counsel for John Artis, stating that the 
notice of appeal does r.ot refer to petitioner Artis in the body of the appeal nor does 
it refer to the order granting Artis' petition for writ of habeas corpus~ with request 
t~at this Court inf0r~ the parties that John Artis is not a party to the proceedings ir. 
this Court, and that, therefore, the order of the district court granting his petition 
is final, which the Court may wish to treat as a motion to dismiss appeal against John 
Artis, as shown in the caption as: 

JOH~ ARTIS vs. DIETZ, et al. (NJ D.C. Civil No. 85-1007) 

2. Appellants' reply (in opposition) to motion to dismiss appeal as to John Artis, 

3. Letter dated February 10, 1986, from appellee, John Artis, in response to appellants' 
Reply to ~o:ion to Dismiss Appeal as to John Artis, 

4. Hotion by appellee, Rubin Carter, for an Order directing appellants to strike material 
not of record from appendix and to otherwise comply with F.R.A.P. 10 and 30, with 
Designation of Additional Parts of Record to be included in appendix and objections to 
material not before the district court designated by appellants, 

5. Supplemental Affidavit of Myron Beldock, counsel for appellee, Rubin Carter, in surport 
of Motion for an Order Directing Appellants to Strike Material~ etc., 

in the above-entitled case. 

enc. 
FM:ad/hb 

Dated: 

• 

March 25, 1986 
ad/cc: (John P. Goceljak, Esq. 

Leon Friedman, Esq. 
Myron Beldock, Esq. 

LRonald C. Marmo, Esq . 

Respectfully, 

Li.A f{ 
Deputy Clerk 

->-
y-- '>, ·c,;. """">-1 

1-tbso 
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C~I~E~ STATES DISTRICT COURT 

DIS:R!CT OF NEW JERS~Y 

" 

FILED 

FEB 2 11935 •• 
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h-- r

1
rL~ 1/ --, - T --' ---

JO!l~ J. R..-,FFERTY, ET. AL. 
0 R D ... R. 

0 ~ .:. :: .:. : :-. S , 

• -•·· 

ENTEREp 

I. 
,, -- - - !g....:._, 
(T'~ [ /;E_ C:.:F.IC 
~ -· ~. I 

or. 
11-: .0::1<:r ' .. 

- ::t., •o,... 
... 1 - - - - - , 

19cS 

er be::)re 

11211 

-



STATE OF NEW YORK ) 

COUNTY OF NEW YORK ) 
ss.: 

EDWARD s. GRAVES, being duly sworn, deposes and says: 

that he is over 18 years of age and is not a party to this ac­

tion; that he resides at 42 Riverside Drivei New York, New York 

1002~; that on the 11th day of April, 1986, he served true copies 

of the attached Reply Affidavit of Myron Beldock upon appellants 

in this action at the address indicated below by presenting sa~e 

securely enclosed in a postpaid wrapper to a post office main­

tained and exclusively controlled by the United States goverr.~e~t 

for that purpose. 

JOSEPH A. FALCONE 
Passaic County Prosecutor 
Attorney for Respondents-Appellants 
New Court House 
Paterson, New Jersey 07050 
(201) 881-4800 

Sworn to before me this 
11th d~ of April, 1986. 

_L: , C 
'·. ,: '-,-,{...,__ ~1 ,.-:, "'"";,~. 

II 

Notary Public • .· ; 
, (__ / 

SANDlltA J. CONSKI 
Notary Pullhc, St•te of New Yo,k 

No. 31-4851865 
Qualified ,n N- Yerk County 

Comm,ss,on up.111 feta. 10, 198 o' 
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JOHN P. GOCELJAK 
SPECIAL DEPUTY ATTORNEY GENERAL-IN-CHARGE 
ACTING PASSAIC COUNTY PROSECUTOR 
ATTORNEY FOR RESPONDENTS-APPELLANTS 
NEW COURTHOUSE 
PATERSON, NEW JERSEY 07.505 
(201} 881-4800 

IN THE 
UNITED STATES COURT OF APPEALS 

FOR THE THIRD CIRCUIT 

RUBIN CARTER, 

Peti tioner-Appellee, 

v. 

JOHN J. RAFFER Y, ET AL. 

Respondents-Appellants. : 

JOHN ARTIS, 

Petitioner-Appellee, 

v. 

CHRISTOPHER DIETZ, ET AL. 

Respondents-Appellants. : 

STATE OF NEW JERSEY: S S 
COUNTY OF PASSAIC : " • 

No. 8.5-.5735 

AFFIDAVIT IN OPPOSITION TO 
MOTION TO STRIKE APPELLANTS' 
BRIEF AND APPENDIX AND TO 
SUSPEND BRIEFING SCHEDULE 

JOHN P. GOCELJAK AND RONALD G. MARMO, of full age, being duly 

sworn, according to law, upon their oaths, depose and say that: 

1. Deponents are the Acting Prosecutor and Acting Chief Assistant 

Prosecutor, respectively, in the Office of the Passaic County Prosecutor, attorney for 

respondents-appellants in the herein-captioned matters pending appeal before this 

Court, and are familiar with the matters concerned with said appeal and in this 

affidavit. 
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2. Appellees have submitted a motion and now three affidavits (Motion to 

Strike Appellants' Brief and Appendix and To Suspend Briefing ScheduJe, affidavit of 

Myron Beldock, Esq. dated April 1, 1986, affidavit of Myron Beldock, Esq. dated 

April 11, 1986, and affidavit of Edward Graves, Esq. dated April 11, 1986) and have yet 

to identify specific materials which they claim should be excJuded from the appendix 

(See paragraphs seven and eight regarding the only exception to the appellees' failure 

to identify items of the appendix). It is obvious to affiants that appellees are delaying 

determination on the merits as to whether there are any entries which properly should 

not be part of the appendix. They seek court action without such determination on the 

merits and appellants submit appellees' motion should accordingly be dismissed . 

.3. Affiants disagree with the representations made in the most recent 

affidavit of Myron Beldock dated April 11, 1986 relating to aJlegations of failure to 

cooperate with appellees' requests, and refer to the affidavit dated April 7, 1986 filed 

by appellants which addresses the faiJure of appeJlees to respond to specific 

designations of materials to be included in the appendix during the five week period 

from February 19, 1986 until approximately March 25, 1986, during which time, 

appellees knew that appeJlants were preparing their brief and the extensive appendix, 

under a Court-directed filing deadline of March 28, 1986. 

4. Affiants further disagree with the assertion that there were "numerous" 

phone calls by Mr. Graves to appellants' counsel, and refer to the period between 

February 19, 1986 and on or about March 25, 1986 during which period, to affiants' 

recollection, there were no telephone caJls or other communications received from 

appellees. 

5. Appellees dispute the contention raised in paragraph seven of Mr. 

BeJdock's latest affidavit that the March 28, 1986 extended deadline for filing the 

x21, 



brief and appendix was "superseded." Appellants' counsel belleved and so informed Mr. 

Graves on March 27, 1986, that the filing deadline at that point was considered 

primary, that the brief and appendix were complete and ready for filing that day or 

the next, that the perceived areas of disagreement in the appendix (in the absence of a 

specific response to the appellants' designation of the appendix materials dated 

February 14, 1986) were minimal, and that any such differences could probably be 

resolved without delaying the filing deadlines any further. 

6. Appellants dispute the assertions contained in paragraph 13 of the Beldock 

affidavit of April 11, 1986. As more fully explained in the procedural history in 

appellants' brief on appeal, respondents' initial answer to the habeas corpus 

applications was addressed to an obvious issue of failure to exhaust state remedies. 

Petitioners had filed the federal applications while they had an appeal pending in the 

Appellate Division of the New Jersey Superior Court from the denial of a motion for 

new trial. Decision of this issue would not have required the voluminous materials 

which petitioners gratuitously chose to provide the district court at that point. 

7. In paragraphs nine and ten of Mr. Beldock's affidavit of April 11, 1986, the 

appelJees identified two items which they claim should not have been included in the 

appendix. These are the only two items identified by the appellees in their application 

to strike the appellants' brief and the appendix. Both of these items properly were 

included in the appendix. In a review of the district court's decision to set aside long­

standing convictions for first degree murder, it clearly is appropriate that this Court 

know about these i terns. 

The first item identified by the appellees (paragraph nine, Beldock affidavit 

April 11, 1986) consists of two pages and represents a compilation of Rubin Carter's 

X215 



boxing record as recited by him in his book, The Sixteenth Round. The district court, 

in its opinion detailing the basis for its decision, chose to make statements about Mr. 

Carter's boxing record. The district court stated that at the time of the murders, 

Rubin Carter was a well-known professional boxer who at 30 years old was "reaching 

the peak of his career" and was a "contender for the middleweight crown." (laD .3). 

The appellants contend that there is no support in the record for the district court's 

presentation of the status of Rubin Carter's boxing career at the time of the murders 

and that in fact the state of his professional career was the opposite of what the 

district court stated. His career was not peaking. It was sharply declining at the time 

of the murders. Rubin Carter clearly was not at that time a "contender" for the 

championship. (See appellants' brief, pp. 80-82). 

The appellants contend that the district court then uses this mistaken profile 

of the defendant Rubin Carter {the district court also recites and argues from a 

mistaken profile of the co-defendant John Artis) to argue that such a person {whose 

career was peaking and who was a contender for the title) was not likely to commit 

these crimes. See district court opinion laD 17, 19-20, 22, 33. See appellants' brief 

pp. 80-82. 

The summary of Rubin Carter's boxing record as included in the appendix is 

an exact co,:,y of that presented by him in his book. Since the district court chose to 

make incorrect and unsupported statements and argument regarding the status of 

Rubin Carter's boxing career at the time of the murders, it is fair and proper for the 

appellants to disclose the truth in the form of these two pages of indisputable 

information. 

8. The second item identified by the appellees' {paragraph ten, Beldock 

affidavit of April 11, 1986) as improperly included in the appendix, are excerpts from 

the Grand Jury testimony of John Artis. The appellants contend that the murders for 



I 
I 
I 
I 
I 
I 
I 
1' 
I 
I 
I 
I 

( 

1· 

I 

I 
I 
I 
I 
I 

which the appellees were convicted were killings committed in the course of retaliation 

for the brutal killing of a black man by a white man several hours earlier. At the trial, 

the prosecution introduced the Grand Jury testimony of Rubin Carter who stated that 

after the killing of the black man, there was talk in certain areas of the black 

community that there would be a "shake" (retaliation). In its opinion, the district court 

adopted the appellees' argument and stated that in his Grand Jury testimony, Rubin 

Carter said that a "shake" did not mean murder. See district court opinion laD 21-22. 

The appellants contend that the district court's statement about Rubin Carter's Grand 

Jury testimony is not a fair presentation of the record. See appellants brief pp. 7 5-77. 

In his Grand Jury testimony, Rubin Carter said that shaking meant there would be 

trouble, but that he didn't know what it would be and that he didn't think it would 

include murder. This is something different than saying that a "shake" means 

something that excludes murder as stated by the district court. 

The appellants contend that it was improper for the appellees to argue and 

for the district court to accept the position that a "shake" did not mean murder, since 

the co-defendant John Artis specifically had said in his Grand Jury testimony that the 

talk of a shake involved talk of killing white people. The Grand Jury testimony of the 

defendants Carter and Artis were read to the jury at the end of the State's case. The 

prosecution deleted from the introduction of John Artis's Grand Jury testimony, his 

references to the talk of a shake by killing white people because it was clear at that 

point in the trial that the murders at the Lafayette Grill were committed in 

retaliation for the earlier killing of a black man and because these portions of John 

Artis's Grand Jury testimony had the potential to be inflammatory. In light of the 

appellees' argument and the district court's incorrect statement of the evidence 

regarding what a "shake" means and particularly in light of the district court's claim 

that the prosecution engaged in an "insidious and repugnant" appeal to racism, it is 
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absolutely fair and proper to include these excerpts in the appellants' brief and the 

appendix. 

The appellants oppose the appellees' application to suspend the briefin& 

schedule. The appellees have not identified any items which should not be known to 

this court and included in the appendix. The appellees should not be permitted to 

structure and enlarge a dispute over the appendix as a basis to seek a suspension of the 

briefing schedule. The application of the appellees should be denied. 

Sworn and subscribed to before 

By: 
J celj 
pedal Deputy Attorney General-In-Charge 

Acting Passaic County Prosecutor 

(i //(' ;//' 
By: ~'.f? ~/ .,,z-<c: Mt'~ 

J onaJd G. Marmo. 
Special Deputy Attorney General 
Acting Chief Assistant Prosecutor 

r-1' 
me on this // day of April, 1986. 

' 

~~~ 
Donald R. Nichols 
Attorney-at-Law 
State of New Jersey 

,. 
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UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT 11-109 

February 27, 1986 

RUBIN CARTER and JOHN ARTIS vs. RAFFERTY, et al. 

No. ---------85-573S 

✓ 

(NJ D.C. Civil No. 85-0745) 

JOHN ARTIS vs. DIETZ, et al. 
(NJ D.C. Civil No. 85-1007) 

Rafferty, et al, Appellants 

Present: GIBBONS, HIGGINBOTHAM and BECKER, Circuit Judges. 

1. Letter-motion from Lewis M. Steel, Esquire, counsel for John Artis, stating that the 
notice of appeal does not refer to petitioner Artis in the body of the appeal nor does 
it refer to the order granting Artis' petition for writ of habeas corpus, with request 
that this Court inform the parties that John Artis is not a party to the proceedings in 
this Court, and that, therefore, the order of the district court granting his petition 
is final, which the Court may wish to treat as a motion to dismiss appeal against John 
Artis, as shown in the caption as: 

JOHN ARTIS vs. DIETZ, et al. (NJ D.C. Civil No. 85-1007) 

2. Appellants' reply (in opposition) to motion to dismiss appeal as to John Artis, 

J. Letter dated February 10, 1986, from appellee, John Artis, in response to appellants' 
Reply to Motion to Dismiss Appeal as to John Artis, 

4. Motion by appellee, Rubin Carter, for an ·order directing appellants to strike material 
not of record from appendix and to otherwise comply with F.R.A.P. 10 and 30, with 
Designation of Additional Parts of Record to be included in appendix and obje~ns to 
material not before the district court designated by appellants, 

S. Supplemental Affidavit of Myron Beldock, counsel for appellee, Rubin Carter, in support 
of Motion for an Order Directing Appellants to Sttike Mat_~ri~~·• etc., 

in the above-entitled case. 

enc. 
FM:ad/hb 

Dated: March 25, 1986 
ad/cc: (John P. Goceljak, laq. 

Leon Friedman, Esq. 
Myron Beldock, E1q. 

!Ronald G. Ma?mn. ~eft 

Respectfully, 

/~ . ( -I- : 
..,e;{/'~ t.>---{ ,,1_/1 ·c..., '--"''">") 

Deputy Clerk 7-aQ80 

11211 



I 
I 
I 
I 
I 
I 
I 
(. r 
I 
I 
I 
I 
( 

r 
I 
I 
I 
I 
I 
I 

Myron Beldock, Esq. 
Beldock Levine & Hoffman 
565 Fifth Avenue 

Leon Friedman 
Hofstra University Law School 
Hempstead, NY 11550 

New York, NY 10017 (212) 737-0400 
(212) 490-0400 

IN THE 
UNITED STATES COURT OF APPEALS 

FOR THE THIRD CIRCUIT 
NO. 85-5735 

-----------------------------------------x 

RUBIN CARTER, 

Petitioner-Appellee, 

-vs-

JOHN J. RAFFERTY, Superintendent 
Rahway State Prison, and IRWIN L. 
KIMMELMAN, The Attorney General of 
State of New Jersey, 

the 

Respondents-Appellants. 

JOHN ARTIS, 

Petitioner-Appel lee, 

-vs-

CHRISTOPHER DIETZ, Chairman, Parole 
Board of the State ot New Jersey and 
IRWIN I. KIMMELMAN, The Attorney 
General ot the State of New Jersey, 

Respondents-Appellants. 

. . 
• . 
. . 
. . 
. • 

• • 

• • 

• • 

• . 
. . 
• • 

• • 

. . 
----------------------------------------x 

NOTICE OF MOTION FOR 
AN ORDER DIRECTING 
APPELLANT TO STRIKE 
MATERIAL NOT OF 
RECORD FROM APPENDIX 
ANO TO OTHERWISE 
COMPLY WITH FRAP 
RULES 10 ANO 30. 

PLEASE TAKE NOTICE that petitioner-appellee Rubin 

Carter, upon the annexed affidavit of Myron Beldock, hereby moves 

before the United States Court of Appeals tor the Third Circuit 

for an order directing appellant to strike material not of record 
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from the appendix to be submitted in this appeal and to otherwise 

comply with FRAP Rules 10 and 30. 

Dated: New York, New York 
February s, 1986 

TO: JOSEPH A. FALCONE 
Passaic County Prosecutor 
New Court House 
Paterson, New Jersey 07505 
(210) 881-4800 

Attorneys for 
Respondents-Appellants 
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MYRON BELDOCK 
Beldock Levine & Hoffman 
565 Fifth Avenue 
New York, New York 10017 
(212) 490-0400 

PROF. LEON FRIEDMAN 
Hofstra University Law School 
Hempstead, New York 11550 

RONALD J. BUSCH 
Busch & Busch 
99 Bayard Street 
New Brunswick, NJ 08903 
(201) CH7-1017 

Attorneys for 
Petitioner-Appellee Carter 
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Myron Beldock, Esq. 
Beldock Levine & Hoffman 
565 Fifth Avenue 

Leon Friedman 
Hofstra University Law School 
Hempstead, NY 11550 

New York, NY 10017 (212) 737-0400 

,, 

(212) 490-0400 

IN THE 
UNITED STATES COURT OF APPEALS 

FOR THE THIRD CIRCUIT 
NO. 85-5735 

----------------------------------------x 
RUBIN CARTER, 

Petitioner-Appellee, 

-vs-

JOHN J. RAFFERTY, Superintendent 
Rahway State Prison, and IRWIN L. 
KIMMELMAN, The Attorney General of 
State of New Jersey, 

the 

Respondents-Appellants. 

JOHN ARTIS, 

Petitioner-Appellee, 

-vs-

CHRISTOPHER DIETZ, Chairman, Parole 
Board of the State of New Jersey and 
IRWIN I. KIMMELMAN, The Attorney 
General of the State of New Jersey, 

Respondents-Appellants. 

.• . 
. . 
. . 
. . 
. . 
. . 

. . 

• . 

----------------------------------------x 

STATE OF NEW YORK ) . . 
COUNTY OF NEW YORK ) 

ss.: 

11222 

AFFIDAVIT OF 
MYRON BELDOCK 

r-
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MYRON BELDOCK, being duly sworn, deposes and says: 

1. I am one of the attorneys for appellee Rubin 

Carter. 

2. I make this affidavit in support of Mr. Carter's 

motion for an order directing appellants to strike material not 

of recor~ from the joint appendix and to otherwise comply with 

FRAP Rules 10 and 30. 

3. Appellants served a Statement of Contents of Appen­

dix and Statement of Issues Presented on appellee on January 27, 

1986 (Exhibit A). Counsel for Mr. Carter, having reviewed appel­

lants' appendix designations, informed counsel for appellants, 

John P. Goceljak, First Assistant Prosecutor, Passaic County, by 

telephone on January 31, 1986 that certain of the designated 

appendix items were inadequately specific and could not be iden­

tified. Mr. Goceljak could not provide the necessary clarifica­

tion. 

4. On February 3, 1986, counsel for appellee further 

informed Mr. Goceljak that various materials designated by the 

appellants were not previously before the District Court in these 

proceedings. My associate, Edward Graves, in the latter tele­

phone conversation, informed Mr. Goceljak that the Federal Rules 

of Appellate Procedure prohibit the submission of materials to 

the Court of Appeals which have not been part of the record 

below. Mr. Goceljak informed Mr. Graves that appellants intended 

to nevertheless include these materials. 

-2-
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5. Appellee has served a designation of additional 

parts of the record to be included in the appendix and objections 

to material not before the District Court designated by appellant 

on February 5, 1986 (Exhibit B). 

6. The materials designated by the appellants which 

are not of the record are as follows: 

(a) Appellants' paragraph 14. "Excerpts from 

transcript of recantation hearing, October-November 1974." Tran­

scripts of these proceedings were not in evidence before the 

District Court. 

(b) Appellants' paragraph 15. "Excerpts from 

transcript of alibi testimony from 1967 trial of petitioners." 

Transcripts of these proceedings were not in evidence before the 

District Court. 

(c) Appellants' paragraph 18. "Police reports, 
. 

1966 murders investigation." Only certain police reports of the 

1966 murder investigation were in evidence before the District 

Court. (Indeed, only some of those reports were in evidence at 

the 1976 trial.) Appellee objects to the inclusion of any such 

reports not in evidence in these proceedings. Further, appellee 

is entitled to specific designation by appellants of each report 

appellants propose to include in the joint appendix. 

(d) Appellants paragraph 19. "Statements, Alfred 

Bello, Arthur Bradley, given during 1966 investigation." Only 

certain statements given during the 1966 investigation by Bello 
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and no statements of Bradley (who did not testify at the 1976 

trial) were before the District Court. Appellee therefore ob­

jects to the inclusion of any such statements not in evidence in 

these proceedings. Further, appellee is entitled to specific 

designation by appellants of each statement appellants intend to 

include in the joint appendix. 

7. In addition, appellants have designated their 

putative "Answer to Petitions" (Exhibit A, para. 4) for inclusion 

in the joint appendix. Appellants' "Answer" is actually a memo­

randum of law concerned with exhaustion of state remedies. 

Therefore, appellee has designated his reply to that "Answer" for 

inclusion in the joint appendix in the event that the Court 

accepts the appellants• designation (Exhibit B, para. 8). 

8. Throughout the proceedings in the District Court, 

appellee carefully avoided introducing into the record any mate­

rial which was not of record in the proceedings under review. 

Appellee objects to appellants' inclusion during the appeals 

process of any material not of record in the District Court. 

Appellants' insistence on including materials which were not 

before the District Court is improper and prejudicial to appellee 

since appellee will not be able to respond to that material 

without improperly introducing additional and potentially exten­

sive materials not of record. 

9. Since the issues on this motion are, in the opinion 

of counsel for appellee, readily determined by the clear language 

-4-
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of F.R.A.P. Rules 10 and 30, a separate memorandum of law is not 

being submitted. However, the Court is respectfully referred to 

the following relevant decisions and authorities: Jaconski v. 

Avisun Corporation, 359 F.2d 931, 936 (3d Cir. 1966); Coplin v. 

United States, 761 F.2d 688, 691 (Fed. Cir. 1985), 9 Moore's 

Federal Practice, para. 210.04, at 10-14, 10-15. 

10. Appellee makes no commen~ concerning the appel­

lants' designation of materials related to John Artis' Petition 

for Writ of Habeas Corpus. Appellee notes, however, that counsel 

for John Artis has asserted that the appellants failed to appeal 

the District Court's order granting Artis' petition and his 

motion to dismiss the appeal as to Artis is pending in this 

Court. 

11. For the foregoing reasons, appellee moves this 

Court for an order directing the appellants to strike any mate­

rials from the appendix which are not of record before the Dis­

trict Court and directing appellants to promptly designate with 

specificity those items from the District Court record which are 

proposed to be included in appellants' paragraphs 18 and 19 as 

noted above. In addition, appellee requests that such order 

-5-
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provide an adequate opportunity for an additional counterdesigna­

tion, if necessary, by appellee upon receipt of a proper designa­

tion by appellants. 

sworn to before me this 
5th day of/February, 1986. 

/ I / I /' 
I I I I 

I. . . /£✓-> 
~- / '. -· / ; .._.....\'"-! _,,.,. '-""--

Notary Public 

£DWMD S. GRAY£S 
llataryPubllc.Stateof..._Ye,ti 

No. 31-4849102 
Qualifled In New Yoftl CounlYQ. ·7 

;ommissioft uPirN March 30. lt~ 

-6-
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MYRON BELDOCK 

Beldock Levine & Hoffman 
565 Fifth Avenue 
New York, New York 10017 
(212) 490-0400 

LEON FRIEDMAN 
Hofstra University Law School 
Hempstead, New York 11550 

RONALD J. BUSCH 
Busch & Busch 
99 Bayard Street 
New Brunswick, NJ 08903 

Attorneys for 
Petitioner-Appellee Carter 
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STATE OF NEW YORK ) 
• . 

COUNTY OF NEW YORK ) 
ss.: 

EDWARD s. GRAVES, being duly sworn, deposes and says: 

That he is over 18 years of age and is not a party to 

this action; that he resides at 42 Riverside Drive, New York, New 

York 10024; that on the 5th day of February, 1986, he served true 

copies of the attached Notice of Motion and Affidavit upon appel­

lants in this action at the address indicated below by Express 

Mail by presenting same securely enclosed in a postpaid wrapper 

to a post office maintained and exclusively controlled by the 

United States Government. 

JOSEPH A. FALCONE 
Passaic County Prosecutor 
Attorney for Respondents-Appellants 
New Court House 
Paterson, New Jersey 07050 
(201) 881-4800 

to before me this 
of February, 1986. 

~c ~ 
DAVID S. AZENIK. ESQ. 

Notary Publle, Stale of New Yodl 
No. 31◄770157 

Qualified in New YOt'k County / 
ComlNNion Exp,,. March 30, 111..b. 

11221 
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JOSEPH A. FALCONE 
PASSAIC COUNTY PROSECUTOR 
ATTORNEY FOR RESPONDENTS-APPELLANTS 
NEW COURT HOUSE 
PATERSON, NEW JERSEY 07505 
(201) 881-4800 

IN THE 
UNITED STATES COURT OF APPEALS 

FOR THE THIRD CIRCUIT 
NO. 85-5735 

RUBIN CARTER, 

Petitioner•Appellee 

vs. 

JOHN J. RAFFERTY, Superintendent 
Rahway State Prison, and IRWIN I. 
KIM!-!ELMAN' The Attorney General 
of the State of New Jersey, 

Respondents-Appellants. 

JOHN ARTIS, 

Petitioner-Appellee, 

vs. 

CHRIS?OPHER DIETZ, Chairman, 
Parole Board of the State of 
!..;ew Jersey and Im:IN I. 
::I:-:,.:L:.,;.;,.;:,, The Attorney 
Ge~eral of the State of 

Respondents-A??ellants. 

TO: 

Myron Be~dock, Esq. 
Attorney for Petitioner- Appellee 
Rubin Carter 
Beldock, Levine and Hoffman 
565 Fifth Avenue 
New York, New York 10017 
(212) 490-0400 

11229 

. . 

. . 

. . 

STATEMENT OF CONTENTS 
OF APPENDIX AND 

STATEMENT OF ISSUES PRESENTED 

Lewis M. Steel, Esq. 
~ttorney for Petitioner­
Appellee for John Artis 
Steel and Bellman 
351 Broadway 
New York, New York 10013 
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SIRS: 

PLEASE TAKE NOTICE that in accordance with Rule 30 (b), 

F.R.A.P. the following statement of the Contents of the Appendix 

in the above captioned appeal is furnished: 

l. Notice of appeal. 

2. Relevant docket entries. 

3. Petitions for Writ of Habeas Corpus, Rubin Carter and 
John Artis, respectively. 

4. Answer to Petitions for Writ of Habeas Corpus. 

5. Motion for Surn..-nary Judgment. 

6. Petitioners' Statement of Facts, Rule 12 G. 

7. Respondents' Reply to Statement of Facts. 

8. Transcript of Hearing on S\L~.mary Judgment Motion. 

9. Opinion and Orders of U.S. District Court granting 
Petitions for Writ of Habeas Corpus. 

10. Transcript of 1976 trial proceedings of petitioners 
Rubin Carter and John Artis in the Law Division, Superior 
Court of New Jersey. 46 trial volumes including jury 
voir dire, and 20 volumes of related pre-trial and 
post-trial proceedings. 

11. Transcript of 1981 Polygraph Remand Hearing, 14 volumes. 

12. Unpublis~ed opinion of Appellate Division,Superior Court 
of New Jersey, affirming convictions, dated ( 
Oc -co :,er 2 2 , 19 7 9 . I 

13. Unpublished opinion of Trial Court, Honorable Bruno 
Leo?izzi, dated August 28, 1981, following Polygraph 
Rerr.and Hearing. 

14. Exc~rpts from transcript of Recantation Hearing, October­
November 1974. 

15. Excerpts of transcript of alibi testimony from 1967 trial 
of petitioners. 

16. Following numbered exhibits from Defendants' Appendix on 

11230 
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appeal from 1976 trial convictions: 1, 2, 3, 4, 5, 6, 
7, 8, 9, 10, 11, 12, 13, 15, 16, 17, 24, 26, 27, 28, 29, 
31, 32, 33, 34, 36, 47, 54, 55, S6, 73. 

17. Follo~ing numbered exhibits at 1981 Remand Hearing: 
S-1000 thru S-1007, S-1009 thru 1032, S-1035, 
D~-1101 thru DA-1112, DA-1111 DA-1119, DA-1120, DA-1121, 
DA-1216, DA-1222, DA-1223, DA-1231, DA-1123, DA-1125, 
DC-1202, DC-1202, DC-1203, DC-1205, DC-1206, DC-1207. 

18. Police reports, 1966 Murders investigation. 

19. Statements, Alfred Bello, Arthur Bradley given during 
1966 investigation. 

20. Caruso file notes. 

21. Affidavits;Myron Beldock, November 29, 1983, Lewis 
Steel, Dece:r..ber 1, 1983, Jeffrey Fogel, December 8, 1983, 
Earolci Cassidy, Decenber 9, 1983. 

22. Unpublished opinion, Honorable Bruno Lebpizzi, dated 
January 20, 1984. 

23. C~p~blished opir.ion of Appellate Division of Superior 
Co~rt of Ne~ Jersey, dated July 2, 1985. 

24. Order of New Jersey Supreme Court, dated November 1, 1985 

PLEASE BE FURTHER ADVISED, the Statement of Issues 

Presented in the above captioned appeal will include the 

fol lov,;ing: 

F~il~re c: t~e Cnite= States District Co~rt to sufficient 
ly credit the trial r~cord, evidence and jurys' fact I 
:inci~~s at th~ State cour~ trial of pe~i~ioners. 1 

, .... 

2. Failure o: the Gnited States District Court to properly 
credit the record, evidence and trial court's findings 
of fact and conclusions of law derived therefrom, 
developed at the polygraph remand hearing relative to an 
alleged Bradv violation. 

3. Failure of the United States District Court to give due 
deference to the record, evidence, and trial court's 
findings and rulings relative to admissibility of motive 
evidence at the state trial, as well as to tpe State 
appellate courts' review thereof. 
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4. 

5. 

Failure of the United States District Court to properly 
apply the guidelines set forth in the applicable case 
law, including United States y. Bagley, 473, U.S. ___ , 
105 s. Ct. 3375, 87 L. Ed. 2nd 481 (1985) relative to 
the alleged Bradv violation involving non-disclosure of 
an oral polygraph test report. 

Erroneous application of the standard of review upon 
Habeas Corpus proceeding, to the record, the fact­
findings and rulings in the State court proceedings. 

DATED: January 24, 1986 

B ... . ·"' •• 

JOSEPH A. FALCONE 
PASSAIC COU~TY PROSECUTOR 

• • Atterney ·for Respondents.,;..Appellants ·: • 
•, . • . . . ; . . ,, . . . ~ . 

u r.n . oce .. Ja> -~· F G , • k 
irst Assistant Prosecutor 

r)..-? 
'M;✓ -v/~1/1'·7 .,~~ 

onal G. Marmo • 
Chief Assistant Prosecutor 

11232 

- 4 -



---~ ------------- -----~---------

----~ .......... 



Ii 

MYRON BELDOCK, ESQ. 
BELDOCK LEVINE & HOFFMAN 
ATTORNEYS FOR PETITIONER-APPELLEE 
RUBIN CARTER 
5 6 5 F,I FTH AVENUE 
NEW YORK, NEW YORK 10017 
(212) 490-0400 

UNITED STATES COURT OF APPEALS 
FOR THE THIRD CIRCUIT 

NO. 85-5735 

RUBIN CARTER, 

Petitioner-Appel lee, 

vs. 

JOHN J. RAFFERTY, Superintendent, 
Rahway State Prison, and IRWIN I. 
KIMMELMAN, The Attorney General 
of the State of New Jersey, 

Respondents-Appellants. 

JOHN ARTIS, 

Petitioner-Appellee, 

vs. 

CHRISTOPHER DIETZ, Chairman, 
Parole Board of the State of New 
Jersey and IRWIN I. KIMMELMAN, 
The Attorney General of the State 
of New Jersey, 

Respondents-Appellants. 

TO: 

Joseph A. Falcone 
Passaic County Prosecutor 
Attorney for Respondents-Appellants 
New Court House 
Paterson, New Jersey 07505 
(201) 881-4800 
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SIRS: 

Appellee designates the following additional portions 
\)",,-;-:_.,..·. ~ tt. ...... ~ ,.,..~ 

of the record to be included in the Appendix: 
" 

l. The following numbered exhibits from Defendant's 

Appendix on Appeal from 1976 trial convictions: 30, 40, 42, 45, 

46, so, 51, 52, 53, 57, 58, 59, 60, 61, 63, 64 (pp.2la to 22a), 

65, 66 (pp. 38a to 76a), 70, 71, 76, 79 (pp. 48a, 53a to 68a), 

84, 85. From Volume 5: Exhibits 14, 21, 22, 23. From Volume 6: 

Exhibits 6, 8, 12, 13. 

2. The following numbered exhibits from the 1981 

Remand Hearing: DA-1113, DA-1113A, DA-1114, DA-1116, DA-1126, 

DA-1127, DC-1201, DC-1204 (p. 178a), DC-1216, oc-1220, DC-1221, 

DC-1222, DC-1223, DC-1231. 

3. The following 1976 trial exhibits: S-32, D-258, 

0-508 (the preceding three exhibits are alternately designated as 

Exhibits A, c, E from Appendix A of Petitioner's Reply Brief in 

Support of Motion for Summary Judgment). 

4. Letter and exhibits, dated December 4, 1981, Sup­

plementing Defendants• Joint Brief After Evidentiary Hearing on 

Remand. 

5. Exhibits 1, 2, 3 (pp. Sa to lla), 5 (pp. 45a to 

80a, 104a to 200a) from Defendants' Appendix in Support of Appli­

cation for Leave to Appeal from Law Division Orders Denying 

Motion tor a Change ot Venue and for Disqualification of Judge· 

-2-
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Leopizzi (in regard to evidentiary hearing directed by March 3, 

1981 Supreme Court decision). 

6. Affidavits of Myron Beldock, sworn to October 31, 

1983 and November 29, 1983. Letter from Myron Beldock to Hon. 

Bruno Leopizzi, dated December 8, 1983. Proposed Caruso Affi­

davit of November 29, 1983. Transcripts of Hearings before Hon. 

Bruno Leopizzi, held November 18, 1983, January 20, 1984. 

7. Appellee•s Reply ("Joint Memorandum Regarding 

Exhaustion of Remedies") to Appellants' "Answer" to Petitions . 

* * * * 

Objections to Material Designated by Appellant 

Appellant's "Statement of Contents of Appendix and 

Statement of Issues Presented" contains the following designated 

items which were not before the District Court: 

1. Paragraph 14. "Excerpts from transcript of Recan­

tation Hearing, October-November 1974." 

Transcripts of these proceedings were not in 

evidence before the District Court. 

2. Paragraph 15. "Excerpts of transcript of alibi 

testimony from 1967 trial of petitioners." 

Transcripts of these proceedings were not in 

evidence before the District Court. 

-3-
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3. Paragraph 18. "Police reports, 1966 Murders 

Investigation." 

Only certain police reports of the 1966 murder 

investigation were in evidence before the District Court. Appel­

lee objects to the inclusion of any such reports not in evidence 

in these_proceedings. 

Further, appellee demands specific designation by 

appellant of each report appellant intends to include in the 

joint appendix. 

4. Paragraph 19. "Statements, Alfred Bello, Arthur 

Bradley, given during 1966 investigation." 

Only certain statements given during the 1966 

investigation by Bello and none by Bradley (who did not testify 

in the 1976 trial) were before the District Court. 

Appellee objects to the inclusion of any such 

statements not in evidence in these proceedings. 

Further, appellee demands specific designation by 

appellant of each statement appellant intends to include in the 

joint appendix. 

5. Paragraph 4. "Answer to Petitions for Writ of 

Habeas Corpus." Appellants' "Answer" is actually a memorandum of 

law concerning exhaustion of state remedies and is not properly 

included. Therefore, although anticipating that the Court will 

find appellants' inclusion of that document to be improper, 

appellee has designated his reply ("Joint Memorandum Regarding 

-4-
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Exhaustion of Remedies") to the "Answer" for inclusion, in the 

event the Court accepts the appellants' designation. 

Appellee also reserves the right to designate addi­

tional materials to be included following receipt of Appellant's 

corrected and detailed designation. 

Dated: February 5, 1986 

-s-
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Myron Beldock' 

BELDOCK LEVINE & HOFFMAN 
565 Fifth Avenue 
New York, New York 10017 
(212) 490-0400 

LEON FRIEDMAN 
Hofstra University Law School 
Hempstein, New York 11550 

RONALD J. BUSCH 
Busch & Busch 
99 Bayard Street 
New Brunswick, NJ 08903 

Attorneys for Petitioner­
Appellee Rubin Carter 



( 

STATE OF NEW YORK ) . . 
COUNTY OF NEW YORK ) 

ss.: 

EDWARD s. GRAVES, being duly sworn, deposes and says: 

That he is over 18 years of age and is not a party to 

this action; that he resides at 42 Riverside Drive, New York, New 

York 100~4; that on the 5th day of February, 1986, he served true 

copies of the attached Appellee's Designation of Additional Parts 

of Record to Be Included in Appendix and Objections to Material 

Not of Record upon appellants in this action at the address 

indicated below by Express Mail by presenting same securely 

enclosed in a postpaid wrapper to a post office maintained and 

exclusively controlled by the United States Government. //)/ !)(l___ 
5ttG~ 

EDWARDS. GRAVES \ 

JOSEPH A. FALCONE 
Passaic County Prosecutor 
Attorney for Respondents-Appellants 
New Court House 
Paterson, New Jersey 07050 
(201) 881-4800 

to before me this 
~--IHC...of February, 1986. 

DAVIDS. KORZENtK, ESQ. 
Notary Publtc, State of New YM 

No. 31◄77Gl57 
0ualtried in New Yorll: CouMf ,, 

CommiSSIOn Expires MM:tt 30, 191.Ji\ 
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Myron Beldock, Esq. 
Beldock Levine & Hoffman 
565 Fifth Avenue 
New York, New York 10017 
(212) 490-0400 

Leon Friedman 
Hofstra University Law School 
Hempstead, New York 11550 
(212) 737-0400 

IN THE 
UNITED STATES COURT OF APPEALS 

FOR THE THIRD CIRCUIT 
NO. 85-5735 

----------------------------------------x 
RUBIN CARTER, 

Petitioner-Appellee, 

-vs-

JOHN J. RAFFERTY, Superintendent, 
Rahway State Prison, and IRWIN L. 
KIMMELMAN, The Attorney General of 
State of New Jersey, 

the 

Respondents-Appellants. 

JOHN ARTIS, 

Petitioner-Appellee, 

-vs-

CHRISTOPHER DIETZ, Chairman, Parole 
Board of the State of New Jersey and 
IRWIN I. KIMMELMAN, The Attorney 
General of the State of New Jersey, 

Respondents-Appellants. 

. . 

. . 

. . 

. . 

. . 

. . 

. . 

. . 

----------------------------------------x 

STATE OF NEW YORK ) 

COUNTY OF NEW YORK ) 
ss.: 

1(231 

SUPPLEMENTAL 
AFFIDAVIT OF MYRON 
BELDOCK IN SUPPORT 
OF MOTION FOR AN 
ORDER DIRECTING 
APPELLANTS TO STRIKE 
MATERIAL NOT OF 
RECORD FROM APPENDIX 
AND TO OTHERWISE 
COMPLY WITH F.R.A.P. 
RULES 10 AND 30 



------------·~ - - ~ - ---- --

MYRON BELDOCK, being duly sworn, deposes and says: 

1. I am one of the attorneys for appellee Rubin 

Carter. 

2. I make this supplemental affidavit in further 

support of appellee's motion for an order directing appellants to 

strike material not of record from the Joint Appendix and to 

otherwise comply with F.R.A.P. Rules 10 and 30. 

3. My affidavit in support of this mot.ion, sworn to 

February 5, 1986, detailed the material designated by appellants 

for inclusion in the Joint Appendix which are not of record 

before the District Court. That affidavit also detailed those 

items from appellants' designation which were inadequately speci­

fic to inform appellee of the materials intended for inclusion. 

Appellants' response to the motion was due February 18, 1986. 

4. We have received no response to the motion. How­

ever, on February 18, 1986, my office received a document from 

counsel for appellants entitled "Respondents-Appellants' Supple­

mental Statement of Contents of Appendix" (copy attached). Ap­

pellants' supplemental designation indicates that appellants 

intend to ignore F.R.A.P. 30(b) and to summarily omit matters 

designated by appellee for inclusion in the Joint Appendix. 

Appellants also indicate that they intend to retain the materials 

not of record in the District Court in the Joint Appendix, in 

spite of appellee's proper objection. Furthermore, appellants 

11240 
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have now designated additional materials not of record for inclu­

sion, including briefs and memoranda . 

s. Appellants are inexcusably in default on the motion 

and are defying the Federal Rules of Appellate Procedure and the 

Local Rules of the Third Circuit. For the reasons stated herein 

and previously, the relief requested by appellee on the motion 

should be granted and appropriate sanctions under Local Rule 21 

should be imposed against appellants. 

(\-,'\_\t~ 
MYRON BELDOCK 

Sworn to before me this 
/0-~·day o~ F_eb~ary, 1986. 

A / 1 • 

J)-'//' 
~r \ ~~~---\ 

Notary Public 

ii 
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JOSEPH A. FALCONE 
PASSAIC COUNTY rROSECUTOR 
ATTORNEY FOR RESPONDENTS-APPELLANTS 
NEW COURT HOUSE 
PATERSON, NEW JERSEY 07505 
(201) 881-4800 

IN TEE 
UNITED STATES COURT OF APPEALS 

FOR THE THIRD CIRCUIT 
NO. 85-5735 

RUBIN CARTER, 

Petitioner-Appellee 

VS. 

JOHN J. RAFFERTY, Superintendent 
Rahway State Prison, and IRWIN I. 
KIUMEL~AN, The Attorney C..eneral 
of the State of New Jersey, 

Respondents-Appellants. 

JOh"N ARTIS, 

Petitioner-Appellee, 

vs. 

CHRISTOPHER DIETZ, Chairman, 
Parole Board of the State of 
New Jersey and IPWIN I. 
KI~.MELMAN, The Attorney 
General of the State of 
New Jersey, 

Respondents-Appellants. 

TO: 

Myron Beldock, Esq. 
Attorney for Petitioner-Appellee 
Rubin Carter 
Beldock, Levine and Hoffman 
565 Fifth Avenue 
New York, New York 10017 
(212) 490-0400 

11242 
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RESPONDENTS-APPELLANTS' 
SUPPLEMENTAL STATEMENT OF 

CONTENTS OF APPENDIX 

Lewis H. Steel, Esq. 
Attorney for Petitioner-
Appellee John Artis 
Steel and Bellman 
351 Broadway 
New York, New York 10013 .. 



SIRS: 

PLEASE TAKE NOTICE that upon review of Appellees' 

designation of additional contents and objections to certain 

contents to be included in the Appendix on appeal in the herein 

matter Respondents-Appellants submit the following modifications 

to their Statement of Contents previously filed: 

1. The exhibits noted in paragraph 1 of Appellees' desig­
nation to be included with the exception of the 
following: 

a) Exhibit 42 to be excluded. This is a motion to 
dismiss for prejudicial pre-trial publicity, 
which is irrelevant to the issues in the United 
States District Court's Opinion and on appeal. 

b) Exhibit 70, to include only pp. 153a-160a. 

c) Exhibit 71. To include only pp. 174a-200a, 
if those exhibits are not elsewhere included. 
Pages l61a-l73a not to be included, since it 
involves an affidavit in support of a motion 
for remand, and is subsumed by the 1981 remand 
hearing which is part of the record. 

d) Exhibit 79. Pages 47a to 72a to be included. 

e) Exhibit 84. Motion for new trial not to be 
included, since irrelevant to issues on appeal. 

f) Exhibits 22, 23 from Volume 5 not to be included 
Disqualification of James Meyerson, Esq. ir­
relevant to issues on appeal. 

g) Exhibits 6, 8, 12 and 13 from Volume 6 not to 
be included. Issue of alleged jury misconduct 
irrelevant on appeal. 

h) Following exhibits to be included: 75, 76, 77; 
16, 17, 18, 19, 20 and 21 from Voll.Alne S. • 

2. Exhibits noted in paragraph 2 of Appellees' designation 
to be included. 

3. Trial exhibits noted in paragraph 3 of Appellees desig­
nation to be included, together with any other 1976 trial 
exhibits relating to Petitioner Rubin Carter's 1966 Dodge 
automobile. 

-2- K243 



4. Exhibits noted in paragraph 5 of Appellees' designation 
not to be included unless already included under other 
designation. Change of venue motion is irrelevant to 
issues on appeal. 

S. Affidavits and letter of Myron Beldock noted in paragraph 
6 of Appellee' designation to be included. Proposed 
Caruso Affidavit not to be included, since it was never 
signed by him and is irrelevant. Transcript of Hearings 
on Caruso matter not to be included, since these were 
filed as to the exhaustion issue, which is not on appeal. 

6. Appellees' brief on the exhaustion issue not to be 
included. 

7. Paragraph 14 of Appellants' Statement of Contents of 
Appendix,excerpts from transcript of Recantation Hearing, 
to include testimony of Alfred Bello. 

8. Paragraph 15 of Appellants' Statement of Contents of 
Appendix, excerpts of testimony of alibi testimony to 
include testimony of Anna Mapes, Catherine McGuire and 
Welton Deary. 

9. Paragraph 18 of Appellants' Statement of Contents of 
Appendix to include any in evidence at 1976 trial, 
referred to in testimony at 1976 trial, or in briefs 
or appendices submitted to United States District Court. 

10. Paragraph 19 of Appellants' Statement of Contents of 
Appendix to include only statements of Alfred Bello, 
typed-or handwritten. 

DATED: February 14, 1986 

JOSEPH A. FALCONE 
PASSAIC COUNTY PROSECUTOR 
Attorney for Respondents-Appellants 

By: 

First Assistant Prosecutor 

By: 
, 7 ' 
Ronald G. Marmo 
Chief Assistant Prosecutor 
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JOSEPH A. FALCONE 
PASSAIC COUNTY PROSECUTOR 
ATTORNEY FOR RESPONDENTS-APPELLANTS 
NEW COURT HOUSE 
PATERSON, NEW JERSEY 07505 
(201) 881-4800 

IN THE 
UNITED STATES COURT OF APPEALS 

FOR THE THIRD CIRCUIT 
NO. 85-5735 

RUBIN CARTER, 

Petitioner-Appellee, 

vs. 

JOHN J. RAFFERTY, ET AL . 

Respondents-Appellants. 

JOHN ARTIS, 

Petitioner-Appellee, 

vs. 

CHRISTOPHER DIETZ, ET ALS. 

Respondents-Appellants. 

State of New Jersey 
County of Passaic ss 

. . 

. . 

: 

. . 

AFFIDAVIT OF PROOF 
OF SERVICE 

John P. Goceljak, of full age, being duly sworn accordin 

to law upon his oath deposes and says that: 

1. I am First Assistant Prosecutor in the Office of the 

Passaic County Prosecutor, Attorney for Respondents-Appellants in 

the above captioned appeal, and am familiar with the matters made 

the subject thereof and in the enclosed Supplemental Statement of 

ontents of Appendix. 
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2. On Friday, February 14, 1986, I mailed a true copy 

of Supplemental Statement of Contents of Appendix to Myron 

Beldock, Esq., attorney for Petitioner-Appellee Rubin Carter, at 

his office, 565 Fifth Avenue, New York, New York, 10017, and to 

Lewis M. Steel, Esq., attorney for Petitioner-Appellee John 

Artis, at his office, 351 Broadway, New York, New York 10013, by 

placing same in duly addressed and stamped envelopes and deposit­

ing same in the Postal Service facility located in the New 

Courthouse, Paterson, New Jersey. 

Sworn to and subscribed 
before me this 14th 
day of February, 1986. 

-~•?//' /'~, .,-'_,({/~~ 
~Ona~. Ma'rmo 
An Attorney-at-Law 
of New Jersey 
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STATE OF NEW YORK ) . . 
COUNTY OF NEW YORK ) 

ss.: 

EDWARD s. GRAVES, being duly sworn, deposes and says: 

that he is over 18 years of age and is not a party to this ac­

tion: that he resides at 42 Riverside Drive, New York, New York 

10024; that on the 19th day of February, 1986, he served true 

copies of the attached Supplemental Affidavit of Myron Beldock 

upon appellants in this action at the address indicated below by 

Express Mail, by presenting same securely enclosed in a postpaid 

wrapper to a post office maintained and exclusively controlled by 

the United States government for that purpose. _ 

/ - {lU, /:J!c~ 
EDWARDS. GRAVES 

JOSEPH A. FALCONE 
Passaic County Prosecutor 
Attorney for Respondents-Appellants 
New Court House 
Paterson, New Jersey 07050 
(201) 881-4800 

Sw95n to before me this 
/'-f 1'/2 day of February, 1986. 

Q,_e;Jfxu,p_ 
No~ary Public 

·/ 
,, 
I 

JANET M. BURKE 
Notary Public, State of Naw Yed 

No. ,,.e,80380 ..£6 
Qualified in Queene County 

Commassion Exp.res March 30. 1 C 
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and sometimes exceptionally murky .... But from 
thousands of pages of testimony spanning two 
trials and numerous hearings the parties have 
reconstructed two drastically different versions 
of the events that tragic night. The conflicting 
evidence is reviewed below (See Brady violation) 
but a brief summary of the evidence introduced 
at the second trial is presented here (laD 3-4). 

Respondents agree with the district court. The defense has painted a picture of 

the evidence very different than what the respondents contend the evidence was at 

the trial. The fact that the defense has contested each piece of evidence does not of 

itself make the evidence disputable. For two months a jury, brought to Passaic County 

from a foreign county, heard the live evidence in this case. They did not act as if they 

found the evidence "exceptionally murky" or "conflicting." The deliberations were not 

protracted or strained. This is particularly significant in light of the length of the 

trial. The jury did not return to the courtroom to have questions answered or 

testimony read back.[Th: trial court clerk's docket book (laf 1-3) shows that the 

deliberations lasted about 8~ hours, which included time for two meals. It is 

noteworthy that the jury which convicted Rubin Carter and John Artis of these 

murders in 1967 deliberated approximately _the same amount of time Oaf 4-6).] 

Nevertheless, the district court determined that the jury was confrc,nted with a close 

case and probably would have returned a different verdict if not for the constitutional 

infirmities found by the court. 

C. EVIDENCE OF PETITIONERS' GUil T ADDUCED 

AT THE 1976 RETRIAL 

The prosecution at the 1976 trial presented evidence in several categories of 

the guilt of petitioners Rubin Carter and John Artis, respectively, in the three murders 

which occurred on the morning of June 17, 1966 in the City of Paterson. 

9 
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the compelling evidence against the defendants was the strong circumstantial evidence 

presented at the trial. Mr. Bello was subject to the most extensive cross-examination. 

He was questioned for days by two teams of experienced defense attorneys. He was 

confronted "ad nauseam" with his unsavory past and volumes of contradictory 

statements. If Mr. Bello's testimony was the "crucial" evidence of the defendants' 

guiltf f tached and unrelated civilians could not have unanimouslyF rea~voted 

to convict the defendants of these murders. 
. 

Mr. Bello's testimony was tested in a courtroom by means of confrontation and 

cross-examination. Each side will present its selected references from his statements 

in this case. Nothing can substitute for a review of his entire testimony at the trial 

wherein Mr. Bello responded to interrogation tracing_ his involvement in this matter. 

One thing is clear, while Mr. Bello is certainly not the pillar of the community, he was 

at the scene and he saw the getaway car and the murderers. As previously discussed, 

Mr. Bello described the car before it was returned to the scene where he identified it. 

Within five minutes of the murders, Mr. Bello described the kind of weapons (shotgun 

and pistol) seen by him in the hands of the murderers before there was any ballistics 

information or any other way to know the kind of weapons used. Ronald Rl:ggerio 

testified that he saw Bello running down Lafayette Street and saw a white car 

speeding down behind him. 

The district court makes repeated references to the fact that Mr. Bello changed 

his testimony several times in the course of his involvement in this case (laD 56). At 

the trial, Mr. Bello was confronted with each of the different accounts he had given 

and he explained the origin and basis of each account. Mr. Bello explained how in 1974 

he came to recant his identification of the defendants. He explained how he had come 

to receive a Passaic County Jail sentence after his efforts to have authorities 

intercede for him had failed. He explained how thereafter he had become ill in jail. 

89 
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depicted on a photograph of the white Dodge leased by defendant Carter to correspond 

to her testimony as to the portion of the taillights she had observed to light up 

(1.5aA 340.3-04). This portion of the taillights conformed to the configuration of the 

back of the 1966 Dodge Polara leased by Carter. 

In her testimony, Mrs. Valentine stated that shortly after drawing the diagram 

for Officer Greenough she went downstairs and saw two police cars and a white car 

they were escorting pull up and stop alongside the Lafayette Bar and Grill. Officer 

Greenough then asked her to walk to the rear of the white car to look at the taillights, 

which she did, and which she recognized as "the exact same taillights." She the-n began 

to cry and ran to the front of the tavern (1.5aA .3380-82). 

Mrs. Valentine identified Exhibit S-32 in Evidence, the photograph of the car 

leased by the defendant Carter, as "the car I saw leave away from my window, the car 

that they brought back to the tavern" (l.5aA 3383). The car had been brought to the 

scene with defendants Carter and Artis in it, some 20 to 30 minutes after Mrs. 

Valentine had been awakened by noises and saw the identical car leaving the area. She 

identified the license plate of the car as being dark blue with yellow or gold lettering 

(l.5aA 3382-84). l Se! the photographs of R~in Carter's distinctive looking car, 

identified at trial (laF 7~)J 

On cross-examination, Mrs. Valentine reiterated that her identification of the 

Carter vehicle as the car she had seen departing with the killers was based upon the 

whiteness of the car, the blue license plates with yellow or gold lettering, and the 

shape of the taillights (16aA 34.54-.5.5). She repeated that "it was the same" car she 

had observed drive away (16aA 3.506) and as to this "there is no doubt" (16aA 3618-19). 

Officer Greenough testified at the 1976 trial and corroborated Patricia Graham 

Valentine's testimony.• At the time he first spoke to her, he had already obtained a 

• In his testimony, Officer Greenough referred to Mrs. Valentine as Ms. Graham, her 
maiden name. 
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When the police arrived, Alfred Bello described the car to one of the officers, 

telling him it was a white car, new, highly polished, with New York or Pennsylvania 

license plates. He also told him "about a geometric design, sort of a butterfly type 

design in the back of the car." CI 9aA 4 317). 

He also told the officer he saw two black males, giving a description of their 

clothes (l 9aA 4319). 

About a half hour later, the police brought a car back to the scene which he 

described as the same white car he had seen earlier, the "identical car." The two 

black males who emerged "were the same people that I seen coming around the 

corner .... " identified in court by Alfred Bello as defendants Carter and Artis 

(19aA 4320-22). 

[rwo hours later, at 4:.50 a.m., Bello gave a written statement to Lieutenant 

James Lawless at police headquarters. He had been shown the Carter car which was 

then at the police garage and identified it, stating, "that was the car that I seen pull 

away." (l 9aA 4.3.36). In his statement to Lieutenant Lawless, Alfred Bello said, "That 

is definitely the car." (2aF 199-200).J 

Officer Alexander Greenough, in his testimony, referred to a handwritten 

report he had prepared on the morning of the shootings and stated that the initial 

description given him by Bello was two colored males driving a new white car with 

blue license plates (.30aA 6470-71). 

Alfred Bello's testimony regarding the identification of the Carter car was also 

corroborated by Sergeant Theodore Capter.• 

Sergeant Capter and h!s partner Officer DeChellis, who were on patrol, had 

received the police radio alert at 2:34 a.m. on the morning of June 17, 1966, that there 

• Erroneously spelled Captor throughout the trial transcript. 

17 
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Greenough, and after hearing her he had an officer call a patrol wagon, which was used 

to take Carter and Artis to police headquarters. At the same time, another officer 

was ordered by Lieutenant Lynch to drive Carter's car to police headquarters 

(34aA 7770-72). 

In summary, there was little room for doubt left to the jury as to the positive 

identification of Rubin Carter's leased car as the vehicle which carried away the 

murderers from the scene. 

The car itself was new, big, highly polished and white in color. It had New York 

license plates with their distinctive coloration and had unique "butterfly" taillights. 

These characteristics were referred to by the two witnesses who observed the car. 

Patricia Graham Valentine had drawn a sketch of the taillights for Officer 

Greenough and, when the car was returned to the scene, she identified it as the same 

one which she had seen earlier. Greenough corroborated her testimony as to the 

sketch and as to the identification of the car. Officer Unger in turn verified that 

Greenough had a sketch of the taillights. 

Later, Mrs. Valentine again identified the Carter car to Detective La Conte at 

the police garage. This was confirmed by Detective laConte. 

Alfred Bello described the getaway car to the first officers on the scene as 

white, new, highly polished, with New Yo, k or Pennsylvania license plates, and a 

"butterfly" type design in the back. 

Part of this description was noted in Officer Greenough's notes from the scene. 

Significantly, Belle's accurate description of the car given to Sergeant Capter 

and his partner, was what caused them to search for Carter':; car after they had just 

prior to that allowed it to pass on. 

[~ter on that morning, within two and a half hours of the murder, Alfred Bello 

again identified the Carter car as the getaway vehicle. This was memorialized in a 

20 
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written statement taken from Alfred Bello by Lieutenant Lawless at police 

headquarters (2aF 1 ~-200). 7 
.. 

Further, testimony of Lieutenant Lynch was that the identification of the 

Carter car by Mrs. Valentine at the scene had led to the car being impounded and 

Carter and Artis being taken to police headquarters in a patrol wagon. 

A third witness who briefly glimpsed the vehicle fleeing the murder scene was 

Ronald Ruggiero, who testified at both trials of the defendants. This witness lived 

down the street from the Lafayette Bar and had heard the shots on the morning of the 

murders. He then looked out his window at the side of his house, affording him an 

oblique view of the street and permitting a. narrow field of vision. From this point he 

could observe a portion of Lafayette Street. He w~s able to see Bello running down 

the sidewalk, heard a car screech, and glimpsed a white car with two black males 

going down Lafayette Street (40aA 927.5-82; 9300-04). He was unable to identify the 

car other than the color. 

The district court evaluated this record and somehow determined that "there is 

a considerable dispute as to the identification of the car." (laD .5). The district 

court's conclusion about the state of the evidence on this point is a necessary 

ingredient of its ruling. It is furthermore a conclusion regarding a very significant 

area of evidence pointing to the guilt of the defendants. However, it is a conclusion 

which is simply not supported by a fair and reasonable view of the state of the 

evidence submitted to the jury. 

The district court states that this portion of the evidence {identification of the 

Carter car) is "frayed." {laD .54). The court submits what purports to be a review of 

this area of the evidence (laD .54-.5.5). The district court's presentation is a very 

sparse recounting of the state of the record and the evidence on this point. Contrast 

the court's statement of this evidence with the references to the evidence outlined 
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above. Indeed, the court does not even state why it concludes this evidence is weak 

(''frayed"). The district court presents the defense arguments attacking the 

identification of the car, but does not say on what basis the court itself finds this 

evidence weak. 

The district court recites the defense claim that there is nothing in the police 

reports to indicate that Mrs. Valentine identified the Carter car at the scene. 

However, the court does not refer here to the fact that when Mrs. Valentine saw the 

car· upon its return ~o the scene she became hysterical and ran away. Doesn't this 

evidence clearly mean that when she saw the car, Mrs. Valentine believed it to be the 

same car she had seen only several minutes earlier and by her reaction stated as much. 

Her identification of the car is well documented in her statement to the police a short 

time later at police headquarters. It is well documented in her Grand Jury testimony 

of 1966 and her tes ti many at the first trial i: I 96 7. l Sim Har ly, it is de liniti vely 

restated in her testimony at the second trial in 1976. The district court recites the 

defense claim that at one point in her Grand Jury testimony of 1966 Mrs. Valenti~e 

mistakenly referred to the model of the Dodge automobile as a "Monaco" as opposed to 

a Dodge Polara which, in fact, it was. Mrs. Valentine explained in her testimony at 

the second trial that she was not knowledgeable about cars or car models and that she 

did not know the difference .,et ween a Monaco and a Polar a. However, she had no 

doubt that the defendant Carter's car was the car which fled the scene (16aA .3617-19). 

See also (16aA .3.5.57-.58). 

The district court's opinion on this point also repeats the defense claim that in 

her testimony at the first trial Mrs. Valentine referred to the reoi of the Carter car as 

"similar" to the car she saw, while at the second trial she testified it was identical 

(laO .54). Here again the court does not claim that this reference forms any basis for 

its determination that the car identification evidence is "frayed," but simply presents 

22 

11254 



( . 

this as another bit of defense contention that this evidence is weak. The fact· of the 

matter is that this reference to Mrs. Valentine's use of the term "similar" is taken out 

of context. 

The district court says that Mrs. Valentine's testimony that the taillights were 

identical was new to the second trial (laO ,4). This is not so. A reference to the 

sequence of questions in which the term "similar" was used shows that Mrs. Valentine 

did not upgrade her testimony for the second trial as the distrkt court implies: 

Q. Referring gentlemen to P,ge 2.148, do you 
remember, Mrs. Valentine, being asked these 
questions and giving these answers [at the first 
trial]? 

"Question: And you told Officer 
Greenough you looked at the car that 
was brought back and you told him that 
this was the car? 

Answer: That this was the taillights 
that I had seen. 

Question: So what you meant, what you 
did say to him was it was a similar type 
of car; is that right? 

Answer: The same kind of taillights." 
(16aA J,os). 

It was the defense attorney at the first trial in his question who used the term 

"similar." It was not Mrs. Valentine. She testified that the taillights on the Carter car 

were the same taillights she had seen. At both trials, Mrs. Valentine testified that the 

taillights were identical. 

A reading of Mrs. Valentine's entire testimony at the first trial shows her well­

documented position that the Carter car looked "exactly like" the car she saw the 

murderers leave in. The appellants have submitted with the appendix the testimony of 

Mrs. Valentine at the first trial with regard to her description and identification of the 

murderers' car in order to show that her testimony was essentially the same at both 
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trials (laF 99-178). The district court opinion seems to imply that some adjustment 

was made in her testimony. If that is the court's implication, the appellants suggest 

that it is most unfair to this witness based on this record. While it is theoretically 

possible that there could be two big, white, highly polished, brand new cars with those 

distinctive taillights bearing blue and gold license plates in that area of Paterson 

within those crucial minutes, it presents a proposition that constitutes an 

extraordinary coincidence. 

A study of the total picture of the evidence on this point shows that the defense 

argume_nts against Mrs. Valentine's identification as recited by the district court carry 

very little, if any, weight. We can't suggest anything to this court to remove any 

doubt of this, short of reading what Mrs. Valentine has said about this car from the 

start. }mere simply is no reasonable dispute based on a fair look at the record about 

the fact that Mrs. Valentine identified that car when she saw it minutes after it left 

the scene of the murders. There is simply no doubt about the fact that she was shown 

the car again in_ the police garage by Detective Donald Laconte just a short time 

thereafter. Her identification was memorialized in her statement to the police at 

police headquarters that morning. Her position has been as definitively recorded as it 

possibly could be in the totality of the record regarding her testimony. -

The district court opinion states regarding Bello's identification of the car: 
\ 

While Bello also claimed at trial to have 
identified the getaway car to police when they 
arrived at the scene, the police radio merely 
describes the car as white with two black males 
inside (30aA 6.53.5) (laD .5.5). 

This statement of the record by the district court simply skirts the truly 

relevant and probative evidence as to Alfred Bello's identification of the Carter car. 

What difference does it make as to whether Alfred Bello identified the car at the 

scene, what information may or may not have been given out on the police radio at 
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some particular moment? There can be no dispute from the record that Alfred Bello 

did identify the car at the scene. It is clear from the record that Alfred Bello 

described the car in detail before it was brought back for him to see again in the 

presence of the police. Aside from his description of the car to the first responding 

officers, it was what Alfred Bello said about the car to Officer Capter that caused 

Officer Capter and his partner to go back on the road and relocate the Carter car. 

In presenting its position that the evidence of the identification of the Carter 

car is weak, the district court points out that it is significant that the police chased 

and stopped several other white cars after the shootings (laD jj). The officers 

involved with these other white cars were Officer John Nativo and Sergeant Robert 

Tanis. Both these officers testified that they were sure that the other white cars had 

New Jersey plates and that none of these cars had foreign or out-of-state plates 

(40aA 9240; 41aA 9.590). New Jersey plates were not blue with gold or yellow lettering 

at that time. The murderers' car had out-of-state plates. How can the district court 

attribute significance to the reference to these other white cars, when the undisputed 

evidence is that they all had New Jersey plates? Why doesn't the district court 

mention that these other cars had New Jersey plates'? 

The district court's recitation of the record as to the aUeged weakness of the 

evidence as to the identification of the car does not address at aU the important and 

unassailable evidence on this point. The district court does not even deal with the fact 

that; (1) Officer Capter testified that Alfred Bello identified the car at the scene 

after having described it to the officer prior to Sergeant Capter's relocation of the 

, car; and (2{wi~n two and half hours of the murders, Lieutenant Lawless t~ a 

written statement from Alfred BeJlo in which he memorialized Alfred BeUo's 

identification of the car - "that is definitely t~ar-J 

11257 



I 

( 

The identification of the car was not based simply on the testimony o.f Alfred 

Bello (although there is no dispute from the evidence that Alfred Bello was there and 

saw the car leave). The car was identified independently by Mrs. Valentine. She had 

no connection with Alfred Bello or his identification of the car. In order for the jury 

to believe that "there was a considerable dispute about the identification of the car," 

they would have to reject the testimony of Mrs. Valentine in addition to that of Alfred 

Bello. The jury would have to disbelieve Officer Alexander Greenough. The jury 

would have to disbelieve Detective Laconte. The jury would have to reject the 

testimony of Officer Capter and Lieutenant Lynch. Ey w;ld have to disbelieve the 

statement taken of Alfred Bello by Lieutenant Law.!:5. J There is no way to fairly 

evaluate the record and to conclude. that the jury could reject the testimony of all 

these witnesses. There is no legitimate reason for them to do that. 

There is a wealth of good, hard evidence to support the identification of the 

Carter car. This evidence cannot be overcome short of making totally adverse 

credibility assessments of the testimony of state witnesses under circumstances where 

there is no support for such evaluations in the record. In any event, the matter 

ultimately is an issue of credibility. The district court did not hear the live testimony 

as the jury did. The district court in its opinion has made credibility assessments to 
\ 

supersede those made by the jury that heard the live evidence. The district court did 

not have the opportunity to observe the sincerity of Patricia Graham Valentine, 

Alexander Greenough and Theodore Capter as the jury did. Yet the court made a 

factual determination contrary to the great weight of the evidence as shown by the 

record. The evidence before the jury regarding the identification of the Carter car 

was not reasonably disputable. 
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The district court states that "the detective [Chief DeSimoneJ who interrogated 

them [Carter and Artis] conceded destroying his original notes after reducing them to 

typewritten form (laD 60). The court's reference to the destruction of the notes is 

phrased to suggest that the loss of the original notes somehow detracts from the 

testimony of Chief DeSimone. The fact of the matter is as shown by a complete 

reading of the record is that the original notes could not be located at the time 

Lieutenant DeSimone testified at the first trial. They were located thereafter, and 

were aVailable at the second trial (32aA 7089-90). The/;';ewritten :Tandwritten 

notes are included in the appendix (laF 12-23). {The typewritten notes are a thorough 

and accurate reproduction of the handwritten=te!J 

During then Lieutenant DeSimone's questioning of the defendant Rubin Carter 

that morning, the latter in response to a question had stated to Chief DeSimone that 

he had no idea of how the shell or bullet had gotten into his car since he had the keys 

to his car in his pocket and didn't Joan the car to anyone (32aA 7080-81). 

The State produced testimony at the retrial through John F. Lintott, a State 

Police baJJistics expert, that the seven discharged bullets recovered from the bodies of 

the victims or at or near the scene of the shootings, were each lead, copper coated, 

.32 caliber S & W long bullets. AU had been fired from the same gun, probably a seven 

shot "Arminius" revolver of German manufacture (36aA 82.50-67). 

The unfired bullet which Detective DiRobbio testified he found on the floor of 

the defendant Carter's car was identified by Lintott as a .32 caliber, S & W, long, lead 

bullet cartridge. It was not copper coated. Since the unfired cartridge was the same 

caliber as that of the spent bullets used in the shootings, it could also be fired from 

the same gun (36aA 8267-68). 

Detective Lintott also testified that a 12-gauge discharged shotgun shell wad, 

termed a power piston, and which had been removed from the body of the bartender, 
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Likewise it is significant that these items were recovered at about 4:00 a.m. 

that morning. There can be no dispute that ballistics evidence as to the caliber of the 

ammunition used to murder the people inside the bar was not available at the time the 

ammunition was recovered from the defendant Carter's car. 

The district court's rendition of the state of the evidence as to the shell and 

bullet follows the same format the court used in its presentation of the evidence as to 

the identification of Carter's car. The court states that the evidence is "frayed" 

{laD 54) but does not say ·on what basis the court concluded the evidence is weak. 

Rather, the district court recites the arguments and claims by which the petitioners 

contest this evidence (laD .59-60). In criminal cases the defendant customarily 

disputes every piece of incriminating evidence. 

In the face of the enormous record outlined above to support the validity of the 

evidence of the bullet and shell, the district court's opinion presents only one basis for 

suggesting that there is a "considerable dispute" about this evidence. The court states 

the petitioners' argument that since Detective DiRobbio who found the ammunition in 

the car did not voucher it with the property clerk until five days later, petitioners 

theorize that Detective DiRobbio intentionally or unintentionally produced in this case 

evidence found earlier in the Holloway killing (laD .59-60)*. Mr. Holloway was the 

black man murdert:d by a white man with a shotgun several hours earlier at a bar down 

the street from the Lafayette Grill. Detective DiRobbio investigated the Holloway 

murder. This theory was rejected by the jury because it was disproven by the 

substantial evidence outlined above. 

• It should be noted that the defendant Rubin Carter testified at the first trial 
(Transcript of May 22, 1967, p. 4.3) and at that time admitted that he was shown 
the bullet at police headquarters on the morning of the murders. This of course 
would make meaningless any theorizing based on the fact the shell and b et were 
vouchered with er clerk fi a s later. e 1rst tri , the court 
oun e s tgun shell madm1ssible. On appea , e Supreme Court "disagreed" 

with that ruling. State v. Carter, 54 ~ 4.36, 4.S0 (1969) . 
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whereabouts between 2:00 a.m. and 3:00 a.m., a 
topic one would expect to be the primary reason 
for the interrogation in the first place. The New 
Jersey Supreme Court criticized the 
admissibility of the notes, but concluded that the 
affirmative probative value of these oral 
statements was virtually nil. Carter I, at 442-
446 (laO 60). 

The district court's statement that the petitioners dispute the accuracy of the 

verbal statements of the defendant Carter, creates a credibility question. The record 

does not support the district court's resolution of this credibility issue in favor of the 

defendants, since Carter's statement was not specifically denied because the 

defendant Carter did not testify. The court's implication that this evidence is weak 

because the detective who conducted the interrogation conceded destroying his notes, 

is not a fair statement of the record. The handwritten notes were available at the 

time of the second trial and were provided to the defense in discovery. The court's 

account of the record seems misleading. What actually occurred was that the original 

notes could not be located at the time of the detective's testimony at the first trial in 

1967. They were located thereafter and made available at the second trial in 1916. 

Th{typewritten :"~handwritten notes of the statement of the defendant Carter are 

included in the appendix as (laF 12-17). Thefyped an~handwritten notes of the 

interview of the defendant Artis are submitted as (laF 18-23). The typewritten notes 

have always been available. 

The district court's factual conclusion that this evidence is frayed is founded on 

the district court's belief that the notes do not include any reference to Carter's 

whereabouts during the crucial time between 2:00 a.m. and 3:00 a.m. The record does 

not support the district court's statement in this regard. There is such a reference in 

the notes of the verbal statement of the defendant ArtiEd there is such a reference 

in the notes of the verbal statement of the defendant. car3 The notes of the oral 

statement by Artis read as follows: 
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' then Ruben Carter came around the corner from 
Governor Street and I called him and asked him 
where he was going. He said he was going to the 
club LaPetit (about 10:00 P.M.). Carter spoke 
with a man at the other end of the bar. I believe 
the other man was his manager. They talked for 
an hour or an hour and a half and we went to the 
Night Spot (Ruben and I - about 11:30 P.M.). 
We stayed at the Night Spot till the bar closed. 
Bar closed at 3:00 A.M. (laF 18). 

It couldn't be clearer but that the notes state that Carter was at the Nite Spot 

between 2:00 a.m. and 3:00 a.m. How can the district court state that "the notes do 

not include any reference to Carter's whereabouts between 2:00 a.m. and 3:00 a.m., a 

topic one would expect to be the primary reason for the "interrogation in the first 

place." (laD 60). -
The notes of the oral statement of the defendant Carter read as follows: 

At Richie's Hideaway with two guys in my car. I 
don't think it was Artis. I left with my car alone 
about 1:30-l:4S A.M., went to Night Spot and 
parked. Stayed at Night Spot until bar closed. 
Artis left with me at 3:00 A.M. (laF 12). 

As with the notes of the oral statement of the defendant Artis, the notes 

regarding the oral statement of defendant Carter specifically record the whereabouts 

of Carter between 2:00 a.m. and 3:00 a.m. The defendant Carter said he was at the 

Nite Spot~ The district court's definitive statement that no such reference is included 

in the notes is contradicted by the record. 

Lastly, the district court refers to the New Jersey Supreme Court's criticism of 

the admissibility of these notes in Carter I, ,,. 1:!d:, 436, 446 (1969). However, the 

Supreme Court's concern had nothing to do with matters related to this trial. The New 

Jersey Supreme Court's concern had to do with a Bruton question (Bruton v. United 

States, 391 !:Y.:_ 123, 88 S. Ct. 1620, 20 L. Ed.2d 476 (1968) ). The New Jersey. 

Supreme Court criticized the fact that the Bruton question was not explored at the 
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mention of his efforts to locate his goos even though he said he was with Neil 

Morrison, Jerry Reeves and Merritt Wimberly, who it was later learned accompanied 

the defendant Carter to Annabelle Chandler's home in an effort to locate hls goos. 

The defendant Carter did not testify at the retrial. The trial court denied the 

State's application to read to the jury, Rubin Carter's testimony from the first trial, 

Gt7cularly the portion where he testified to the false alibi.] 

The defendant Artis did testify at the second trial. The evidence presented at 

the trial showed that John Artis testified falsely in accounting for his whereabouts in 

the early morning hours of June 17, 1966. Mr. Artis testified that he arrived at the 

Nite Spot "around midnight" (43aA 10067). Sometime thereafter, Mr. Artis testified 

he left the Nite Spot and walked to the home of a friend named Donald Mason. The . 
home was on 12th A venue. John Artis said he had the keys to Donald Mason's home 

which he had obtained from Mr. Mason some time before (43aA 10071-73). John Artis . 
said that when he arrived at Donald Mason's house, Mr. Mason was there with a girl 

and Mr. Artis had a drink there (43aA 10074-7,). 

On rebuttal, Donald Mason was called as a witness by the State. He was a very 

credible witness and his testimony directly contradicted John Artis. Mr. Mason said 

that he lived on 12th Avenue at the time of the murders. He testified that during the 

evening and early morning hours when Mr. Holloway was killed and the people at the 

Lafayette Crill were killed, John Artis did not come to his apartment (44aA 1043,-36). 

Mr. Mason testified that he did not give the keys to his apartment to John Artis on 

that night or at any time. Mr. Mason said: "I was living with somebody and she had 

kids, so I didn't give my keys to no1'ody." (44aA 10436). At the time of the murders 

this man had known John Artis ten years (44aA 10467). 

From this evidence, the jury had very good reason to believe that the defendant 



The district court's statement about the defendant Carter's Grand Jury 

testimony is not precise. The defendant Carter did not say that "shaking" did not 

mean murder as the district court states .. Rubin Carter testified that shaking meant 

"trouble" but that he didn't know exactly what it would be. He said he "didn't think" it 

would include murder (J6aA 83.56-.57). It certainly meant retaliation and the fact that 

the killing of Mr. • Holloway produced talk of retaliation at the Nite Spot was 

significant evidence of itself. The shape which the retaliation took was clear from the 

totality of the evidence. There was undisputed evidence that retaliation was discussed 

at the Nite Spot and no evidence that murder was. exempt from that response, only 

that the defendant Carter said that he personally did not think it would go that far. 

It should be noted that John Artis did specifically define "shaking" to include 

murder in his Grand Jury testimony: 

Q. Was there any talk in the Night Spot about a 
shaking, there was going to be some trouble that 
night? 

A. Well, there was some talk going around. 

Q. Going around where? 

A. Around the town. 

Q. Was there any conversation at the Night 
Spot? 

A. Not to my knowledge. 

Q. Where was this talk around the town? 

A. Well, I heard two guys pass while I was 
sitting at the LaPetit, two guys passed and said 
that they ought to kill every white person in this 
town, something ... (laF .52). 

Q. What exactly were the words that these men 
used when they walked past the LaPetit? 

A. Well, I didn't catch the words until they 
crossed the opening of the door but they were, 
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you know, they should get mad in this town and 
kill every white person in this town (laF ,4). 

The defendant Artis's testimony before the Grand Jury was read by the State at 

the retrial (36a.A 8328-39). The areas quoted above were !!2! read to the jury. By 

comparing the transcript of John Artis's testimony before the Grand Jury (laF 24-98), 

with the trial transcript (36aA 8337-38), it can be seen that the State read up to the 

above excerpts and then skipped over them. 

The reading of the Grand Jury testimony occurred at the end of the State's case 

just prior to the State resting. A fair common-sense assessment of the record at that 

point established that the Lafayette Grill shootings occurred as retaliation for the 

murder of Leroy Holloway. The excerpts from the Grand Jury testimony of John Artis 

could have the potential to be inflammatory. The prosecution did not attempt to offer 

them and excluded them on its own initiative. The appellants contend that it is 

appropriate to refer to this matter since the district court claims that this prosecution 

involved an insidious and repugnant appeal to racism (laD 20). 

The district court states that "there was no evidence that either petitioner 

knew that it was a white man who killed Holloway ••.• " (laD 22). This is an incredible 

statement for the district court to make. The murder of Mr. Holloway was a 

horrifying event. The news of this was well known in the black community. There was 

an angry crowd outside the Waltz Inn. There was talk of it all around Paterson 

according to the defendant Carter. The defendant Artis admitted that the first time 

he spoke with Rubin Carter that evening they talked about Eddie's father having his 

head blown off. The defendant Carter stated that he spoke with Eddie Rawls at the 

Nite Spot after Mr. Rawls returned from the hospital where he found his father dead. 

Rubin Carter offered Mr. Rawls his condolences. The defendant Carter said the 

murder of Mr. Holloway was being talked about at the Nite Spot. He said there was 
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The district court's view that at the time of the murders the defendant Carter 

was reaching the peak of his career and was a contender for the middleweight crown is 

mistaken~ Rubin Carter's boxin& record is summarized on pp. 331-339 of his book~ 

Sixteenth Ro\l'\d which is included. in the appendix (laF J0-11). From 1961 to 1964, 

Rubin Carter fought 2.5 fights. He won 21 and lost four. This is an impressive record. 

He lost his fight for the middleweight title on December 14, 1964. ln 196.5 and 1966, 

he fought 1.5 matches and won only seven of those. In 1966, the year of the Lafayette 

Crill murders, he fought six fights and won only two. His record for the last two years 

(196.5 and 1966) presents quite a contrast with his record before the title fight in 1964. 

:.Jndoubtedly, at the time of the murders in June 1966, Rubin Carter was not "reaching 

the peak of his career" as the district court states. His boxing career was in sharp 

decline and, obviously, he was not "a contender for the middl~weight crown" at that 

.._..,._._H_ow can the district court say he was "peaking" and a._"~co::,n:_:t;e:_:nd;e;r;."•?•-======, 

The district court's \l'\derstanding of the facts is also mistaken as to the 

defendant John Artis. The Lafayette Grill murders occurred in June 1966. John Artis 

had been out of high school for a year at that time. He did not go to college when he 

finished high school in June 196.5. Aside from the fact that John Artis said that he 

(_: intended to go to college, there was no evidence that he had taken any steps toward 

arranging to start college in September 1966. He was not arrested until October 1966 

and he had not begun college at that point. Surely if he had truly intended to attend 

college it would have been easy to obtain documentation to show that. There was none 

submitted. There was no evidence that he ever had submitted any papers towards 

college enrollment. There was no evidence to show at the time of the murders, John 

Artis had a college scholarship. How can the district court say he was "about to enter 

college on a scholarship"? 
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register, and since he was on parole at the time, he didn't want to have anyting to do 

with it (19aA 4336-37). U' the written statement given to Lieutenant James Lawless at 4:,o a,m. on 

June 17, 1966, Bello described the two men he saw C,?ming from the tavern as "one was 

about as tall as me, the other was a little taller t~an the first man. The short one had 

on a light colored jacket, and he was carrying a pump shotgun. The tall one, his 

clothes were dark in color and he was wearing a hat" (2aF 199-~ t the trial, Bello 

testified that the defendant Carter who was the shorter of the two was the man 

carrying the shotgun and that the defendant Artis was carrying the pistol, L -n: 
testimony was consistent with his statement given the morning of the murder;.) 

Bello testified that he had seen Carter previous to that night (l 9aA 4337) and 

that when he recognized him as one of the two armed men coming down the street, he 

realized that the men were not "colored detectives" and for that reason he turned and 

fled down the street (20aA 44jl-j2). 

During cross-examination, Alfred Bello reiterated that "when the police brought 

back these two individuals, they were the same two I seen." Carter had a goatee, "a 

little chin beard .... " (20aA 4461). When Carter and Artis were brought to the scene, he 

noticed that Carter had a bald head or his hair was closely shaved and he was wearing 

a light colored jacket, black vest a'ld pants. Bello did not see any hat at this time 

(20aA 4479-80). Officer Capter testified there was a h~t in the Carter car at the time 

he stopped it, supra. 

Alfred Bello testified that he had previously seen the defendant Carter, a well­

known pugilist at the time, on two occasions, once when Mr. Bello had been an inmate 

at Bordentown and the defendant Carter was there for a boxing exhibition, and another 

time at the Kit Kat Klub, a bar in Paterson (20aA 4j87-89; 4j9,-96). 
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During that int_erview, Bello identified both defendants as the armed men he 

had seen that morning, as well as Carter's car as the getaway vehicle. He also 

described his own participation in an attempted break and entry at the nearby Ace 

Sheet Metal Company and his theft of money from the open register at the Lafayette 

Grill. Bello also noted the compelling reasons why he finally came forward (2aF 201-

239). 

• Chief DeSimone further testified that three days after the taped interview, 

Bello gave a formal, sworn statemenfich detailed the information as earlier stated 

at the taped intervi~] The typewritten statemenEF 240-23was taken in the 

presence of lieutenant DeSimone and several detectives (29aA 6293-94; 22aA 4814-16; 

4820-24). 

Detective Donald laConte in his testimony at the 1976 trial stated that Bello 

had spoken to him, some six weeks after the Lafayette Grill incident to indicate at 

first he had more information concerning what he had seen that morning, and then 

later in early October of that year, to give him the essence of the information set 

forth a week later in the taped interview of October 11, 1966 (23aA ,o 13-23; 

22aA 4801-11). 

Having received that information, Detective laConte arranged for a meeting 

attended by hi"l,self, Bello and Sergeant Robert Mohl on the evening of October 3, 

1966, at which, Bello repeated the information, which included his identification of 

Rubin Carter and John Artis as the two armed men he had seen (23aA ,023-29). 

Captain Robert Mohl also testified with regard to the meeting of October 3, 

1966, at which, Mr. Bello detailed the information he had given Detective LaConte 

earlier that day concerning his knowledge of the events of the early morning of 

June 17, 1966 and to repeat the identification of the defendants as the_.two 

perpetrators (24aA ,283-91). 
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The testimony of Chief Vincent DeSimone of the Passaic County Prosecutor's 

Office, Captain Robert Mohl and Detective Donald Laconte of the Paterson Police 

Department thus placed before the jury the fact that Alfred Bello in October 1966 had 

on several occasions positively identified the two defendants, Rubin Carter and John 

Artis, as the men he had seen leaving the scene of the crime. 

Mr. Bello testified at the first trial of the defendants in 196 

with the oral and written statements he gave to the police in October 1966 See~ 

v. Carter, ,4 !id:, 436, 439-440, 441 (1969}. 

However, in September 1974, the defense obtained an affidavit from Mr. Bello 

in which he stated that his identification of the defendants Carter and Artis was a 

mistake, that he had identified the wrong persons, and that he had been pressured and 

confused into his trial testimony by the prosecution and the police (22aA 4866-74}. 

That affidavit, dated September 19, 1974, was taken by Fred Hogan, an 

investigator for the Monmouth County Office of the Public Defender, who had been 

making overtures to Bello as early as November 21, 1973 in an attempt to obtain a 

recantation. The defense filed a motion for a new trial based on the alleged 

recantation of Alfred Bello as recorded in this affidavit. Mr. Bello subsequently 

testified at a hearing on this defense motion for a new trial on October 29, 1974. 

His direct testimony there was brief, in essence being that he was not sure of 

the identity of the men he had seen departing the Lafayette Grill and that he had 

testified it was the defendants because he had been "molded or fashioned" into that 

position by "Passaic County" (22aA 4877). On cross-examination, Mr. Bello displayed a 

remarkable loss of memory regarding questions on critical points. His recantation, as 

well as that of Arthur Bradley, was found to be utterly worthless by the trial court 

which considered both in the context of detailed testimony given by numerous 

witnesses over a period of five days. The motion for a new trial was denied. The 
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argument to a body of neutral citizens and not tht ough a pt ocess o! image1 7 conjm::ed 

by Madison Avenue public relations and the collection of uninformed celebrities. 

During this period of time, efforts were made on behalf of the defense to obtain 

executive clemency from Governor Brendan Byrne for Rubin Carter and John Artis. 

Certain black community leaders sought out a black assemblyman named Eldridge 

Hawkins. Assemblyman Hawkins along with these people met with Governor Brendan 

Byrne in September of 197.5 regarding a pardon for these defendants. The Governor 

asked Assemblyman Hawkins to investigate the matter and report back to him. A 

black inve.s.tipt.or named Prentis Thompson was assigned to work with Assemblyman 

Hawkins. (It was Investigator Thompson who later obtained from the caner alibi 

witnesses the admission that they had lied at the first trial). 

Assemblyman Hawkins submitted his report to Governor Byrne on December 10, 

197.5. Eldridge Hawkins did not recommend that Governor Byrne grant a pardon to 

Rubin Carter and John Artis. This was a courageous act on his part and he thereafter 

was criticized by the defense. 

It was during the investigation conducted by Assemblyman Hawkins and 

• Investigator Thompson that Alfred Bello changed his story again. Mr. Bello gave 

uaiemenu and testified be.fore ~ Grand Jury impaneled in E.s.se..x County to 

memorialize testi1111.my. 1t was zt 1h3t time 1h:irt AHred BellD p?e an •• 1 cu-it that 

involved his being in the Lafayette Crill at the time of the murders. This scenario 

included a rather sensational story of Alfred Bello escaping harm by using the body of• 

Hazel Tanis as a shield. ~qred Bello's affidavit to Assemblyman Hawkins an~ his 

Grand Jury testimony in Essex County are included in the appendix (2aF 197-198~ 24.5-

2~ 

After the polygraph examination of Alfred Bello by Professor Harrelson, Mr. 

Bello disclosed how~ information he supplied during the Hawkins investigation came 

aixut. During the period of the 1e, am.ation in 1'711 md tiw: Hawkins uwestip.tian ln 
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197.5, the Carter-Artis case had become a celebrated matter regularly attracting 

widespread media coverage. After Mr. Bello gave his so-called recantation, he 

·became associated with Joseph Miller and Melvin Ziem. They were local businessmen 

who attempted to exploit Mr. Bello's situation as a witness in this case to secure large 

profits for themselves. It was as a result of Mr. Bello's association with Messrs. Miller 

and Ziem that the story of Alfred Bello being in the bar came about. This _was an 

effort by these three men to produce a more sensational account. They hoped to 

capitalize on the high publicity and exposure which had been generated at that time to 

secure large profits from the promotion of this new version. A review of the record 

will show that the evidence presented at the trial left no dispute about this. 

The district court opinion does not deal at all with this entire area of the record 

of the evidence regarding the circumstances under which Mr. Bello's account involving 

his being in the bar during the murders came about. 

At the time that Assemblyman Hawkins became involved in looking into this 

case in September of 197.5, Alfred Bello had become associated with Messrs. Miller and 

Ziem for the purpose of promoting- a work called the "Lafayette Bar Massacre." A 

contract, dated September 17, 197.5, was executed between A'fred Bello and Joseph 

Miller and Melvin Ziem .to promote the publication and filming of this work-f!ter Mr. 

Belle's disclosu!'es, the State investigation secured this contract. It was o fered as S-

44 in evidence and acknowledged b; al] three parties during the trial. 

included in the appendix (2aF 188-191 ). 

The contract is 

Mr. Bello testified that in the course of his association with Messrs. Miller and 

Zi~rn, many hours of tape recordings were made just prior to the execution of the 

contract (22aA 4887). These tapes contained numerous different versions of Mr. 

Bello's involvement in the case (22aA 4891). 
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Joseph Miller and Melvin Ziem were called as witnesses by the defense and both 

of them conceded that the tapes contained numerous different accounts by Alfred 

Bello (41aA 964,; 41aA 9738-41). 

Mr. Bello's accounts of his observations at the Lafayette Crill as contained in 

the tapes were so obviously rehearsed and incredible that the defense did not seek to 

introduce the tape recordings of those accounts at the trial, even though they 

contained numerous contradictory statements by Alfred Bello. The State's 

investigation prior to the trial had recovered the tapes from Mr. Miller. In his 

testimony, Mr. Bello repeatedly referred to the accounts on the tapes as 

"fictionalized" (22aA 4890-92). 

Alfred Bello testified that these men expected to make hundreds of thousands . 
of dollars through the promotion of Mr. Belle's new version of his observations 

(22T 144). Mr. Miller conceded on cross-examination that Mr. Bello had commercial 

value by reason of his connection with the Lafayette Crill murders (41aA 9642). Mr. 

Mlller conceded that his interest in the case was solely to gain financial benef.it 

through the use of Alfred Bello to promote books and movie rights (4laA 9641). Mr. 

Ziem stated on cross-examination that he had no experience in such publishing and 

filming productions. Mr. Ziem operated a furniture store (41 T 328). Mr. Miller was a 

real estate salesman with an office above Mr. Ziem's store. 

It was in this setting of promoting a new version of Alfred Belle's observations, 

that Alfred Bello came to recite the more sensational account (Alfred Bello in the bar 

during the shootings) during the investigation by Assemblyman Hawkins. [ ~is 

unquestionably is demonstrated by the very affidavit which Alfred Bello gave to 

Eldridge Hawkins in September 197,. On the second page of the affidavit, Alfred 

Bello inserted the handwritten reference to his agents Melvin Ziem and Joseph Miller. 

See af~idavit contained in appendix (2aF 197~8)-) 
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During the Hawkins investigation, Alfred Bello's testimony was recorded before 

a Grand Jury in Essex County. On an occasion when Alfred Bello went to Essex 

County to appear before the Grand Jury, Joseph MHler accompanied him. Alfred Bello 

was interviewed at the Essex County Prosecutor's Office by Matthew Boylan, the 

Director of the Division of Criminal Justice of the Attorney General's Office of New 

Jersey and by Essex County Prosecutor Joseph Lordi. Joseph Miller sat in on the 

interview. Mr. Miller admitted to accompanying Alfred Bello to Essex County and 

meeting with Director Boylan and Prosecutor Lordi along with Mr. Bello (4laA 9676-

77). Alfred Bello was a commodity in which Mr. Miller admittedly had a financial 

interest, supra. Mr. Bello appeared before a Grand Jury in Essex County and gave a 

more sensational story of his involvement in this case. Messrs. Miller and Ziem 

wanted to promote this sensational story and turn a substantial profit from it. The 

record shows that Mr. Miller accompanied Alfred Bello to Essex County to protect his 

(Miller's) interest in Alfred Bello's recitation of the more sensational story. 

Jerry Leopaldi, a theatrical agent and film producer, testified that Josep_h 

Miller and Melvin Ziem sought him out and met with him on several occasions in 

November and December 197.5 to discuss producing a script and arranging financing for 

a book and movie (26aA .5642-4.5}. Mr. Bello was not present at these meetings. 

Messrs. Miller and Ziem told Mr. Leopaldi that they were Alfred Bello's theatrical 

agents and that the matter had to do with the Carter-Artis case. They told Mr. 

Leopaldi that they had tapes of Alfred Bello which were "dynamite" and that they 

were going to make quite an exciting story (26aA .5646}. As a result of his solicitation 

by Messrs. Miller and Ziem, Mr. Leopaldi prepared a draft of a contract which was 

marked S-11, in evidence (26aA '647)., ~is agreement formalized his proposed 

association with Joseph Miller, Melvin Ziem and Alfred Bello for the purpose of 

producing a motion picture. This agreement is included in the appendix (2aF 192-:6)] 
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Joseph Miller and Melvin Ziem made numerous contacts with various people and 

associations in their efforts to reap a profit by using Alfred Bello's involvement in this 

case. Some of this came to light during the State's investigation just prior to the 

retrial and after Mr. ·sello's disclosures at the time of the Harrelson polygraph. In an 

effort to sell this story, Mr. Miller testified that he approached a publishing firm 

named Chelsea Ho~se. He testified that he met with people at Playboy Magazine and 

Penthouse ~fagazine in that same effort (4laA 9670). 

The prosecution produced letters which Joseph Miller wrote to Sherry Lansing 

of MGM Studios and Sohcha Metzler of The Viking Press, attempting to sell publication 

and film rights to Alfred Bello's new story. The letters, both dated September 2, 197.S, 

were marked S-46 and S-47 in evidence. {I;;;are. included in the appendix (2aF 179-

1~ According to Melvin Ziem, Mr. Miller sent out many letters like this (41T 32.5). 

~Miller states therein that he and Melvin Ziem have obtained from Mr. Bello "the 

full facts which have never before been revealed or even speculated upon." Mr. Miller 

says in his letters that they have "sensational" tapes of Alfred Bello. "There is 

information on the tapes too sensitive and spectacular to mention in this letter," says 

Joseph Miller. Each letter referred to a proposed script included therewith and 

incorporated here with the appendix (2aF u'i;is7)J 

The fact that this promotional campaign was in full swing at the very same 

time that the Hawkins investigation obtained the sensational account of Alfred Bello 

being in the bar, was not known to the State until about a year later just prior to the 

retrial. Alfred Bello disclosed this information after his polygraph examination by 

r,ofessor Harrelson. The State's investigation then recovered the information 

presented at the trial. 

It is more than just interesting that, while this information was not known to 

the State, it was known to the defense at the time it was going on. Messrs. Miller and 
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Ziem had extensive contact with defense counsel Myron Beldock and others associated 

with the defense team at the time they were involved with Mr. Bello in carrying on 

these promotional activities. 

Alfred Bello testified that while he was involved with Joseph Miller and Melvin 

Zeim in the taping and promotion of a new version, Messrs. Miller and Ziem obtained 

the transcripts and records of the case from New York from defense counsel Myron 

Beldock (22aA 489,). Mr. Miller admitted on cross-examination that he obtained the 

transcripts, police reports and other records of the case from Mr. Beldock (41aA 9663). 

_...,._Mr. Ziem testified likewise (4laA 9731). t 1h:-!wo letters dated September 2, 197', 

which the State's investigation recovered and which were referred to previously, Mr. 

Miller says: 

We have over 1, hours of tape recordings from 
Bello which are uncut. They reveal things that 
cannot be put in this letter. I have been in touch 
with Mike [Myron] Beldock and I am sure he will 
verify that we are on the right track (2aF 179, 
181). 

Mr. Beldock stated to the court at the trial that he learned of the tapes from 

Mr. Miller shortly ~ they were made (23aA 4948). 

Jerry leopaldi testified that at his meeting with Messrs. Miller and Ziem in 

November 197,, they told him they had been in contact with Mr. Beldock and had been 

back and forth to New York (26aA ,646). 

Mr. Miller testified that the taping was done before the contract with Alfred 

Bello of September 17, 197S (4laA 9644). Mr. Miller testified that he spoke to Mr. 

Beldock three or four times ~ the taping of Alfred Bello was going on and that he 

told Mr. Beldock of the taping (If laA 9674). During his involvement with this 

promotional work, Mr. Miller stated on cross-examination that, he went to New York 

to meet with George Lois, an advertising executive, who was heading the Carter-Artis 

Defense Committee (4laA 966S). Mr. Miller stated on cross-examination that he also 
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shows that the first thing the defendant Carter did after talking to Eddie Rawls about 

the horrible murder of his father, was to go looking for guns which had been missing 

for a year, Facts, supra, p. 43 et seq. The search occurred just a few hours before the 

Lafayette Grill murders. 

Nine: The district court's opinion states that "the search [for guns] may have 

occurred even before petitioners knew of the shooting of James Oliver (36T 140-14.S)" 

(laD 24). It seems clear that the district court meant to say the shooting of Leroy 

Holloway rather than the "shooting of James Oliver." However, the citation (36T 140-

14.S) given by the district court refers to the reading at the trial of the defendant 

Rubin Carter's Grand Jury testimony where the d1efendant Carter clearly says that he 

went to look for the guns~ he talked to Eddie Rawls about his father's murder and 

not _before as stated in the court's opinion, Facts, supra, pp. 4.S-47. 

Ten: The district court's opinion omits any reference to the significant 

circumstantial evidence that the murderers' car stopped at Eddie Rawls' house within 

five minutes of the murders. This, of course, must be considered together with the 

important evidence that the defendants Carter and Artis occupied that car at the time 

it drove down 12th Avenue to Eddie Rawls' house at the corner of 12th Avenue and 

28th Street, Facts, supra, pp. 39-41. 

Eleven: The district court's opinion repeatedly presents the implication that the 

defendants Carter and Artis would not likely have "reacted in such a vicious and 

violent way" against "strangers" (laD 19-20, 22, 33). While this area is of no real 

importance to the disposition of the ultimate issue, it should be noted, since the 

district court chose to gratuitously inject these character profiles in its opinionE 

the defendant Carter was not "peaking" or a "contender" for a boxing championship 

and that the defendant Artis was not "about to enter college" and did not have the 

benefit of a "scholarship" as the district court states (laO 3), Facts, supra, pp. 80-11. 
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·~ The findings of fact made by the triaJ judge conducting this special hearing are, 

course, entitled to a presumption of correctness upon review. 28 U.S.C. 122'-(d). 

·ftls ls more conclusively so here in light of the comprehensive nature of the hearing 

Itself and the thorough familiarity of the court with the lengthy 1976 trial to which 

the remand hearing findings were to be related. 

The trial court, in its opinion, initially disposed of what it termed the "false 

premise" upon which petitioners had based their arguments preceding the remand 

hearing (laE 63-66). 

In the opinion remanding the matter back to the trial court for a hearing on the 

polygraph issue, the New Jersey Supreme Court expressed its understanding of the so­

called "in-the-bar" version as excluding petitioners Carter and Artis as the triggermen. 

A common ingredient of the "in-the-bar" 
narrative was that Bello was inside the tavern 
when two black men - not Carter and Artis -
entered through the side door and began 
shooting; Bello was able to get out of the bar by 
being "shielded" by a woman who was shot; and 
as he ran around the corner, he saw Carter and 
Artis on the sidewalk. In his first statement to 
Hawkins, Bello insisted that Carter and Artis 
were unarmed when he saw them on the street. 
In a second statement to Hawkins and in 
testimony before the Essex County Grand Jury 
he modified this account to explain that although 
defendants were not the triggermen, they were 
in fact armed. In June 1976 Bello was 
interviewed by two prosecutor's detectives and 
repeated essentially the same set of facts he had 
conveyed to the Grand Jury. State v. Carter, 85 
~ 300, 306-07. 

The trial court noted that the so-called "in-the-bar" version of Alfred Bello had 

been equated by the petitioners as well as the New Jersey Supreme Court to a four­

man theory in which petitioners Carter and Artis were not the triggermen, and at 

most, aiders and abbetors. See S-1032 (JaE 542);1 S-1035 (JaE 543-543 See also 

statements made by defense counsel at a motion for new trial made to the trial court 

(2 laB 2667, 2670, 2685). 
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taken advantage of Bello to create numerous "fictionalized" versions of the "Lafayette 

Grill Massacre" while they were in contact with and using materials obtained from the 

defense, and which eventuated into the various "in-the-bar" versions which Bello 

offered to Assemblyman Hawkins and ultimately to the Essex County Cirand lury 

(pp. 95-112). 

The statement by the district court that Bello selected the on-the-street 

version only because it was confirmed by the result of the Harrelson polygraph 

conclusion is an oversimplification which ignores several salient facts (laO 49-.51). 

The testimony which Bello gave at the 1976 trial of petitioners was the same as 

that he had given at the first trial in 1967. It was not just another version as the 

defense and the district court suggest. 

That testimony was consistent with the statements which Bello gave to the 

police in 1966 after he had decided to come forward to identify the petitioners. See 

transcript of the taped interview of October 11, 1966 (2af 201-239End the formal 

statement given October 14, 1966 (2af 240•2:J 

Ethe early statements which Bello gave to the police, prior to the time he 

decided to identify the petitioners as the gunmen, his account was consistent that he 

was on the street approaching the Lafayette Grill when he saw the gunmen (2aF 199-

200)] For an account of the events leading up to Bello's identification of petitioners 

Carter and Artis at the first trial, see the opinion of Judge Samuel Larner who 

presided over the first trial, rendered after the recantation hearing on the motion for 

a new trial heard in 1974. State v. Carter, 136 N.J. Super. 271 (Cty Ct. 1974). 

Secondly, it was not just the polygraph test conclusion which was a factor in 

having Bello return to his 1967 testimony. As found by the trial court during the 

remand hearing, it was the entire polygraph process, including the pretest interview, 
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The trial court in making this determination ref erred to the fact, as testified to 

by Harrelson, that the preliminary oral report he had given at the time he tested 

Alfred Bello and the subsequent, detailed written report he submitted three weeks 

later, were essentially consistent, in that Harrelson believed Bello to be telling the 

truth when he revealed to Harrelson that two men committed the murders, whom Bello 

positively identified as Rubin Carter and John Artis (laE 129). 

The trial court found that assuming that the preliminary oral report and the 

subsequent written report were consistent as to Harrelson's belief that Bello was 

truthful when he said he had been in the bar at the time of the shootings, the only 

purpose the defense could have made of that would be to impeach Bello, which would 

have been merely cumulative or repetitious (laE 130). 

This conclusion was supported by the trial court's exposure of the false premise 

upon which the defense arguments relating to the "in-the-bar" version had been based 

(laE 63-66). 

On May 2.5, 1978, the defense issued a news release, relating to an affidavit 

they had obtained from Harrelson, and noting Harrelson's opinion that Bello was inside 

the bar during the shootings, but incorrectly and blandly stated that "the new facts 

completely contradict the story Bello told at trial and the claim that Carter and Artis 

were the killers." Exhibit S-1032 (.3aE ,42). 

Similar representations were made in the papers submitted by the defense to 

the Appellate Division, dated May 19, 1978. Exhibit S-103, (.3aE ,4.3-46). 

---
From this it was evident that the defense was anticipating a determination at 

the remand hearing that Harrelson's polygraph test results would indicate a Bello 

version inconsistent with petitioners Carter and Artis being the triggermen at the 

Lafayette Crill murders. 
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Accordingly, respondents are setting forth a review of the trial evidence at 

length in the belief that this will assist in placing the district court's conclusions in 

1.better perspective, toward the ultimate determination by this court as to whether 
' .,. ft I these conclusions were correct, 

I 
l 
! 

B. PREAMBLE 

At 2:30 a.m. on June 17, 1966, two black men entered the Lafayette Grill, 

Lafayette Avenue, in Paterson, New Jersey. One man was armed with a 12-gauge 

shotgun and the other carried a .32 caliber handgun. They immediately opened fire on 

the occupants of the tavern. At the trial in 1976, the State contended that Rubin 

Carter was armed with the shotgun and John Artis with the handgun. 

There were four persons in the tavern at the time: James Oliver, the bartender, 

and three customers, Fred Nauyaks, William Marins and Hazel Tanis. 

James Oliver was .51 years of age. He was standing behind the ba[ne;r the 

cash register preparing to close the tavern. It was his custom to count the dafs 

receipts from the cash register at this ti;i}He sustained a shotgun blast to his back 

opening a gaping wound and fell dead on the floor behind the bar. 

Fred Nauyaks was 61 years of age. He had been a regular customer and was 

sitting on a :..tool at the bar. He was shot at close range with a single bullet from the 

handgun. He sustained a wound to the stem of the brain and died instantly. 

William Marins was 43 years of age and had been at the bar a considerable time 

before the shooting. He was seated at the bar two stools from Mr. Nauyaks. Like Mr. 

Nauyaks, he was shot once with the handgun at close range. The bullet entered his 

head in the area of the left temple and exited from the forehead by the right eye 

destroying the optic nerve. Mr. Marins survivecf.d died about a year after #le 

shootln~ 
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... !!!!!~====----iiiiiiiiiiiiiii-------------

A compelling component of the overwhelming evidence of the defendants' guilt 

presented by the prosecution before the jury was the positive identification of Rubin 

Carter's 1966 Dodge Polara as the vehicle which left the scene of the Lafayette Grill 

killings, carrying the two murderers. Since the two petitioners were found in that car 

a scant ten minutes after the shootings, such identification pointed directly to their 

complicity. 

Carter's car was identified by two witnesses who saw the perpetrators escape as 

the vehicle used in the flight. This identification was assisted by distinctive 

identifying features of the car itself and was significantly confirmed by the fact that a 

shotgun shell and revolver bullet, each matching the respective calibers of the 

weapons used in the killings, were found in the car .(}everal hours after the murders, 

Rubin Carter stated to a police officer at police headquarters that the car was in his 

possession at the time of the murders and that he had the keys. Carter told the officer 

that no one else could have used his c~ 

Patricia Graham Valentine unequivocally identified Carter's 1966 leased Dodge 

Polara as the one which sped away from beneath her bedroom window with the two 

murderers. 

Mrs. Valentine lived directly above the Lafayette Bar and Grill and had been 

awakened about 2:30 a.m. on June 17, 1966 by shots which came from the tavern. 

Upon hearing a woman's voice cry out, she looked out her window facing on Lafayette 

Street. She saw two black men on the sidewalk below her run to a white car parked 

away from the curb and facing toward East 16th Street. 

One got into the passenger's side, the other ran around the back of the car to 

the driver's side. She described the two men as having sports jackets, one with a hat 

(UaA 334.5-.54). Mrs. Valentine testified that the car then sped down Lafayette Stteet 

toward East 16th Street, and she lost sight of it after it passed behind a tree further 
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which fled the murder scene barely ten minutes after the shootings. Chief DeSimone 

testified that within hours of the murders he interviewed Rubin Carter(;; that Mr. 

Carter told him that no one else had access to the car and that he (Carter), 

exclusively, had control of the car during. the critical time surrowiding the murde::J 

The evidence of the whereabouts of the murderers' car during the aforesaid ten 

minute interval further confirms the culpability of the defendants. By considering 

numerous references in the record to various sightings of the car, its route of travel 

and the relationship of this evidence to certain locations on the car's travel route 

which connect with these defendants, it can be seen that there was only one car 

involved and that it was the Carter car. (Indeed good sense and logic dictate that it 

would require the most extraordinary coincidence for there to be two white cars like 

this distinctive car, in this area of Paterson on the same day at 2:.30 in the morning). 

This is an important portion of the evidence pointing to the guilt of the defendants. 

However, it is not easy to explain or comprehend because it involves bringing together 

numerous pieces of evidence scattered throughout the record. The jury understood 

this part of the case because it heard the live testimony which contained repeated 

references to this evidence spread over many days of testimony. Further, this point 

was explained to the jury with the assistance of maps and diagrams making this 

evidence more readily understood than it is from a reading of the bare record. 

While the district court's opinion makes almost no reference to this evidence 

except in the most superficial way (laO .58-,9), the New Jersey Supreme Court in its 

1982 decision affirming the defendants' convictions, State v. Carter, 91 N.J. 86, felt it 

important enough to include in its printed opinion, a diagram referencing the car 

sightings, travel route and significant locations. The appellants have included the 

same <fiagram separately in the appendix (laF 9). It is quite helpful in following~the 

numerous location references in the record to refer to this diagram. 
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had been a shooting at the Lafayette Bar and Cirill. They thereupon turned into East 

24th Street and headed north in the direction of Lafayette Street. As they approached 

the intersection of 24th Street and 12th Avenue, they saw a white car with 

"foreign" plates, followed by a black car, speeding across the intersection headed east 

on 12th Avenue (30aA 6.533-34). See street diagram included in appendix (laF 9). 

Noting the out-of-state plates (New York) and surmising that the car would be 

headed for New York, Capter then proceeded across 12th Avenue to 10th Avenue 

which runs parallel to 12th Avenue in an attempt to cut off the escape route. He knew 

that 12th Avenue was dead-ended several blocks east and that using 10th Avenue 

would allow him to reach the bridge traversing the Passaic River more rapidly. 

However, when the officers crossed that bridge onto Route No. 4, which leads to New 

York City, they were unable to see the white car ahead of them proceeding towards 

New York City. They turned around and came back down Broadway, which is the 

extension of Route No. 4 on the Paterson side of the bridge (30aA 6.53.5-37). 

As they proceeded on Broadway approaching East 28th Street, they saw a white 

car crossing in front of them, which they stopped at the corner of East 28th Street and 

14th Avenue. This was at 2:40 a.m., some six minutes after the initial radio alert 

(30aA 6.537-38). The car whic!-1 had New York plates (orange letters on a blue 

background) and "butterfly taillights" was occupied by three men, John Artis who was 

the driver, Rubin Carter, whom Capter knew and who was in the back seat, and a third 

man, Bucks Royster, E;cute alcoholic well known in the neighborh:od,/ who was 

seated in the passenger seat. Capter checked the license of the driver as well as the 

registration, and let them go on (30aA 6.538-40). 

Sergeant Capter and his partner then proceeded to the Lafayette Crill, where 

Alfred Bello came up to their car and described how he had been chased by a man with 

a shotgun. He also described the back of the car he had seen, stating it had an out-of-

11213 



I
i:; 

' 

" 

t 
I 

I 

' 

Heading toward the Lafayette Grill on East 18th Street they were able to see a 

white car some distance ahead of them and proceeding toward them on East 18th 

Street. The white car made a quick turn onto 12th Avenue as shown on the diagram 

(laF 9). At that point there had not yet been a description of the car sent out, so they 

continued on to the crime scene (40aA 922.5). They arrived at the scene soon after 

Officers Greenough and Unger. The sighting of the white car on East 18th Street by 

Officers Nativo and Tanis supports the point argued by the prosecution that the fleeing 

murder car did not continue down Lafayette Street. 

This position becomes clearer when the evidence of the Nativo and Tanis 

sighting is considered together with the testimony of Officers Greenough and Unger, 

who were the first to arrive on the scene. Lafayette Street runs for several blocks 

from the bar at East 18th Street to River Street where it ends. When Officers 

Greenough and Unger received the first transmission of the shootings, they were on 

Summer Street near Montgomery Street facing Lafayette Street. Summer Street 

intersects Lafayette Street three blocks down Lafayette Street past East 16th Street. 

They proceeded to Lafayette Street and up Lafayette Street to the bar. They had 

been a short distance away from the intersecti9n of Lafayette and Summer Streets at 

the time. They did not see the white car proceeding on Lafayette Street (l7aA 3725-

27, 3747; J0aA 6.500). 

[r~ only way for the white car to reach East 18th Street from Lafayette Street 

at the point on East 18th Street where Officers Nativo and Tanis saw it turn from East 

18th Street onto 12th Avenue would be by way of Governor Street. Governor Street is 

the only street which would permit entrance onto East 18th Street at a point after 

Lafayette Street and before 12th Avenue. The white car would have to have turned 

off Lafayette Street after East 16th Street but before reaching Summer Street and 

then traveled on Governor Street to East l!th Str••9 As shown on the diagram ·th•· 
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Mr. Tuck also testified that the Lafayette Crill was approximately five blocks from 

the Nite Spot (39aA 9089). The witness added that defense counsel for Carter prior to 

the first trial had indicated to him that he was "not that good of a witness" because he 

could not account for Carter's presence after he had closed the back room at 2:1S a.m. 

(39aA 9086-88). 

On the night in question, Edward Rawls had come to the Nite Spot and said he 

wouldn't be able to work. Mr. Tuck earlier having been informed that someone had 

kilJed Eddie Rawls' father, and Mr. Rawls "was going down to the police department to 

see about it." Eddie Rawls later was at the Nite Spot, but as a patron rather than as a 

bartender (39aA 90.57-.58; 9094). 

[r~e iact that the murderers' car circled from Lafayette Street to Governor 

Street and right past the Nite Spot Tavern with which the defendants were connected 

in .•arious ways, was consistent with the defendants' complicity] The time of the 

sighting by Officers Nativo and Tanis suggests that the white car made a brief stop 

somewhere in its route after it departed the murder scene and prior to coming onto 

East 18th Street. The prosecution argued that the reasonable inference was that the 

car stopped momentarily at the Nite Spot perhaps to pick up Fs Royster, the 

aJco~(see 3JaA 6911-96), for alibi purposes. 

After the white car was seen turning from East 18th Street onto 12th AvenuE 

by Officers Nativo and Tanis, it was next spotted on 12th Avenue further down the 

street by Officers Capter and DeChellis, supra. As shown on the diagram at the time 

of the 2:34 a.m. radio alert, Sergeant Capter and his partner were in their patrol car 

on 17th Avenue. To head towards the Lafayette Grill they turned north onto 24th 

Street. As they approached the 12th Avenue intersection, they observed a white car 

with foreign plates followed by a black car speeding easterly on 12th Avenue through 

that intersection (30aA 6.533-34). 
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between William Hardney and Welton Deary or William Hardney and Catherine 

McGuire and her mother. 

William Hardney was the defendant Carter's friend and sparring partne-r prior to 

the first trial. f e was still the def end ant Carter's friend prior to the second 3 
They had maintained contact while Rubin Carter was incarcerated. After his release, 

the defendant/: arter traveled a great distance to visit Mr. Har~n;Jto again solicit 

the false alibi testimony. William Hardney talked to defense counsel Myron Beldock 

prior to the trial and told Mr. Beldock that the alibi, was a lie. This occurred well 

before the prosecution had any contact with Mr. Hardney. Mr. Hardney's attorney in 

Washington, D.C., also told Mr. Beldock that the Nite Spot story was a lie. 

It is clear that Mr. Hardney stilJ considered himself a friend of Rubin Carter's 

at the time of the second trial. He agreed to c'ome to New Jersey only after a 

material witness complaint was drawn to secure his presence in New Jersey. He was a 

powerful-looking man whose presence on the witness stand left no doubt that he was a 

person who could not be intimidated or coerced. A fair reading of the record shows 

this to be so. He had the benefit of consulting with an attorney before he agreed to 

come to New Jersey. His attorney also spoke with Myron Beldock before Mr. Hardney 

came to New Jersey. Mr. Hardney did not testify at the first trial and prior to the 

second trial h.id not given any sworn testimony. He was not in jeopardy of 

contradicting any previous testimony given l.llder oath. There was no reason why he 

would have lied and given this "most damaging evidence" against his long-time friend 

Rubin Carter if it were not the truth. While it was clear that William Hardney would 

not have come to New Jersey to testify on his own, Mr. Hardney left no doubt that 

what he said from the stand was totally voluntary. 

The district court refers to the testimony of the defense attorneys from the 

first trial to the effect that the original alibi witnesses testified voluntarily and 
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himself by using the body of Hazel Tanis as a shield. (The evidence of the 

circumstances surrounding this version is presented hereafter).· At the time o~ the 

retrial, the prosecution had determined that, in light of these shifts in Mr.· Bello's 

- testimony~uld not produce Alfred_ Bello as a witness at the retrial unl.ss he first 

passed a polygraph examination by an impartial examiner.:/ Professor Leonard 

Harrelson was selected. He was disassociated with law enforcement in New Jersey. 

He had never before worked for the Passaic County Prosecutor's Office. 

The other identification witness at the first trial, Arthur Bradley, was not 

called as a witness by either side at the second trial.[~ refused the State's request 

that he submit to a polygraph examination. The State maintains that his recantation 

testimony was secured in the same manner as Alfred Bello's, except that, unlike Mr • . 
Bello, he may very well have collected the offered bribes since he was not in jail, as 

was Mr. Bello, at the time his recantation was sec~ed.J 

After the polygraph examination of Alfred Bello by Professor Harrelson, the 

State learned the circumstances surrounding the Bello recantation and the 

circumstances of the· subsequent, more sensational version. This information was 

unknown to the State prior to the Harrelso'n polygraph examination. After the 

examination, the State investigation uncovered substantial evidence to corroborate 

Mr. Bello's information regarding these changes in his testimony. At the second trial, 

Alfred Bello testified to the reasons for the changes in his testimony and the State 

presented considerable evidence that supported his testimony in this regard. 

Mr. Bello explained that he was initially approached by Fred Hogan, an 

investigator with the Monmouth County Office of the Public Defender. who told him 

he had a "piece" of Rubin Carter's book and that Bello could likewise get a "piece" of 

the book if he recanted. Bello further stated that he was approached on several other 

occasions by Hogan toward the same end and that he was likewise visited by Reporters 

Hal Levenson and Selwyn Raab, each of whom were attempting to solicit his 
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significant part of the record. Why doesn't the district court deal with this startling 

evidence? 

The recantations of Alfred Bello and Arthur Bradley were disclosed in 1974. ·in 

• October 1974, extensive hearings were conducted based on these alleged recantations. 

The presiding judge determined that the recantations were untrue. However, it was 

not until August of 1976 that the State learned the detailed circumstances of how 

these recantations came about. After Alfred Bello submitted to the polygraph 

examination by Professor Leonard Harrelson, he disclosed to the prosecution the truth 

about the recantations. (This polygraph examination and the circumstances 

surrounding it ar-e discussed hereafter). As previously shown, the State's investigation 

of the information supplied by Mr. Bello about the origin of the recantations, produced 

evidence for the trial to support the conclusion that the recantations were untrue and 

solicited by bribes. 

The defense appealed the opinion filed by the presiding judge at the recantation 

hearings. This appeal was taken directly by the New Jersey Supreme Court. It was 

a+(f iftl IQ m+:ary 1"'6. At the argument, the defense did not contend that the 

recantation of the eyewitnesses was the main ·ground for the appeal. In fact, they 

stated to the court that it was not their main argument. The defense contended that 

suppression of evidence was the main ground for a reversal. This defense argument 

resulted from the production of the tape recording of October 11, 1966 of the Bello 

interview by Lieutenant DeSimone. The State maintains this tape supports the 

credibility of the identifications and that was the basis for the introduction of it at the 

I· recantation hearings. The Supreme Court reversed the convictions based on the 

suppression of evidence argument. 

The State maintains that the record of the recantation hearings clearly supports 

the court's finding that the recantations were not true. The State maintains that this 
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is why this ruling has never been disturbed and why the defense did not present the 
I 

recantations at oral argument as the main ground for reversal. However, the 

recantations did provide the basis for a very extensive public relations campaign on 

behalf of the defense. This public relations campaign was directed in part by a very 

large public relations firm from New York City headed by a man named George Lois. 

Many celebrities from the theatrical world associated themselves with the campaign 

which became known by various names, such as, the Carter-Artis Defense Fund, 

Freedom for All Forever, etc. At the height of this campaign two large scale fund­

raising events were conducted just prior to the argument before the New Jersey 

Supreme Court. An event called the Night of the Hurricane (Rubin "Hurricane" 

Carter) was held at Madison Square Carden on December 8, 1975. A second event was 

held at the Astrodome in Houston, Texas, on January' 25, 1976, called the Night of the 

Hurricane Concert. Numerous celebrities appeared and entertained. (The proceeds of 

these events amounted to over $200,000 and $600,000, respectively, although the 

defense later claimed that all funds were exhausted and to this day a trial court order 

remains in effect which permits the defense to have all transcripts at public expense). 

It is not difficult to understand why these people attached themselves to the 

defense cause at that time. The two eyewitnesses had given statements (recantations) 

wherein they said that their testimony identifying the defendants at the t:ial was not 

true. It is easy to understand how this situation would produce outrage and support for 

the defense. However, it seems to the respondents that these celebrities never read 

the record. The respondents did not uncover the evidence of what occurred at the 

recantations until just before the retrial in 1976. This was the first opportunity for 

the State to record this evidence. The strength and majesty of our judicial system is 

founded on the exposition of the truth through a process of submission of evide:•~d. l 
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argument to a body of neutral citizens and not through a process of imagery conjured 

by Madison Avenue public relations and the collection of uninformed celebrities. 

During this period of time, efforts were made on behalf of the defense to obtain 

executive clemency from Governor Brendan Byrne for Rubin Carter and John Artis. 

Certain black community leaders sought out a black assemblyman named Eldridge 

Hawkins. Assemblyman Hawkins along with these people met with Governor Brendan 

Byrne in September of 197.5 regarding a pardon for these defendants. The Governor 

asked Assemblyman Hawkins to investigate the matter and report back to him. A 

black investigator named Prentis Thompson was assigned to work with Assemblyman 

Hawkins. (It was Investigator Thompson who later obtained from the Carter alibi 

witnesses the admission that they had lied at the first trial) . . 
Assemblyman Hawkins submitted his report to Governor Byrne on December 10, 

197.5. Eldridge Hawkins did not recommend that Governor Byrne grant a pardon to 

Rubin Carter and John Artis. This was a courageous act on his part and he thereafter 

was criticized by the_i:fense., 

It was during the investigation conducted by Assemblyman Hawkins and 

Investigator Thompson that Alfred Bello changed his story again. Mr. Bello gave 

statements and testified before a Grand Jury impaneled in Essex County to. 

memorialize testimony. It was at thit time that Alfred Bello gave an account that 

involved his being in the Lafayette Grill at the time of the murders. This scenario 

included a rather sensational story of Alfred Bello escaping harm by using the body of 

Hazel Tanis as a shield. Alfred Bello's affidavit to Assemblyman Hawkins and his 

Grand Jury testimony in Essex County are included in the appendix (2aF 197-198, 24.5-

211). 

After the polygraph examination of Alfred Bello by Professor Harrelson, ~r­
Bello disclosed how the information he supplied during the Hawkins investigation came 

about. t:g the period of the recantation in 1974 and the Hawkins investigation in 
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197.5, the Carter-Artis case had become a celebrated matter regularly attracting 

widespread media cav;ge} After Mr. Bella gave his so-called recantation, he 

became associated with Joseph Miller and Melvin Ziem. They were local businessmen 

who attempted to exploit Mr. Bello's situation as a witness in this case to secure large 

profits for themselves. It was as a result of Mr. Bello's association with Messrs. Miller 

and Ziem that the story of Alfred Bello being in the bar came about. This was an 

effort by these three men to produce a more sensational account. They hoped to 

capitalize on the high publicity and exposure which had been generated at that time to 

secure large profits from the promotion of this new version. A review of the record 

will show that the evidence presented at the trial left no dispute about this. 

The district court opinion does not deal at all with this entire area of the record 

of the evidence regarding the circumstances under which Mr. Bello's account involving 

his being in the bar during the murders came about. 

At the time that Assemblyman Hawkins became involved in looking into this 

case in September of 197.5, Alfred Bello had become associated with Messrs. Miller and 

Ziem for the purpose of promoting- a work called the "Lafayette Bar Massacre." A 

contract, dated September 17, 197.5, was executed between A· fred Bello and Joseph 

Miller and Melvin Ziem to promote the publication and filming of this work. After Mr. 

Bello's disclosures, the State investigation secured this contract. It was offered as S-

44 in evidence and acknowledged by all three parties during the trial. The contract is 

included in the appendix (2aF 138-191). 

Mr. Bello testified that in the course of his association with Messrs. Miller and 

Ziem, many hours of tape recordings were made jU.>t prior to the execution of the 

contract (22aA 4887). These tapes contained numerous different versions of Mr. 

Bello's involvement in the case (22aA 4891). 
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Joseph Miller and Melvin Zlem were called as witnesses by the defense and both 

of them conceded that the tapes contained numerous different accounts by Alfred 

Bello (41aA 964.5; 4laA 9738-41). E Bella's accoUnts of his observations at the Lafayette Grill as contained in 

the tapes were so obviously rehearsed and incredible that the defense did not seek to 

introduce the tape recordings of those accounts at the trial, even though they 

contained numerous contradictory statements by Alfred~ Bello.\ The State's 

investigation prior to the trial had recovered the tapes from Mr. Miller. In his 

testimony, Mr. Bello repeatedly referred to the accounts on the tapes as 

"fictionalized" (22aA 4890-92). 

Alfred Bello testified that these men expected to make hundreds of thousands . 
of dollars through the promotion of Mr. Bello's new version of his observations 

(22T 144). Mr. Miller conceded on cross-examination that Mr. Bello had commercial 

value by reason of his connection with the Lafayette Grill murders (41aA 9642). Mr. 

Miller conceded that his interest in the case was solely to gain financial bene~lt 

through the use of Alfred Bello to promote books and movie rights (4laA 9641). Mr. 

Ziem stated on cross-examination that he had no experience in such publishing and 

filming productions. Mr. Ziem operated a furniture store (41 T 328). Mr. Miller was a 

real estate salesman with an office above Mr. Ziem's store. 

It was in this setting of promoting a new version of Alfred Belle's observations, 

that Alfred Bello came to recite the more sensational account (Alfred Bello in the bar 

during the shootings) during the investigation by Assemblyman Hawkins. This 

unquestionably is demonstrated by the very affidavit which Alfred Bello gave to 

Eldridge Hawkins in September 197.5. On the second page of the affidavit, Alfred 

Bello inserted the handwritten reference to his agents Melvin Ziem and Joseph Mill~r. • 

See affidavit contained in appendix (2aF 197-198). . . 
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murderers' car several minutes after the murdersG_e defendant Carter said that no 

one else had the use of that c~e defendants gave inconsistent statements of their 

whereabouts and activities in the time period of the murders and just prior to the 

murders. The defendant Carter constructed a false alibi and the defendant Artis lied 

in his trial testimony regarding his whereabouts just prior to the killings. After 

learning of the murder of Mr. Holloway and just several hours before these murders, 

the defendant Carter, for the first time, was searching for long-missing guns. The 

motive for the murders connects with the defendants. 

It is unfortunate that the record of the evidence against these defendants is so 

voluminous. However difficult the task, a study of the totality of the record of the 

evidence and an examination of each piece of evidence, not in isolation, but in relation 

to every other piece of evidence, explains why twelve detached citizens so readily saw 

the guilt of the defendants and so confidently made the momentous decision to convict 

them. 

114 

11293 



Three: The district court's opinion exaggerates the position of the State on the 

motive evidence. The State did not concede that the introduction of the racial 

revenge motive was critical to its case and that a conviction could not be obtained 

without it (laD .3.3). • Convictions were obtained at the first trial without motive 

evidence and without other powerful evidenae which the State presented at the second 

trial (there was no evidence of a false alibi by the defendant Carter at the first trial, 

Facts, supra, p . .56 et seq., land there was no evidence ~irectly contradicting the 

defendant Artis about the nature of his relationship with Rubin Carter and directly 

contradicting the defendant Artis's claim that shortly before the murders he was with 

Donald Mason in Mr. Mason's home, Facts, supra, pp. ,,,_,,>) The district court's 

exaggeration of the State's position on the motive issue is presented in the opinion as 

fortification for the court's position that the motive evidence made a critical 

difference in the outcome, Facts, supra, pp. 68-69. 

Four: The evidence at the trial clearly established that the killings at the 

Lafayette Grill did not occur in the course of a robbery or attempted robbery, Facts, 

supra, pp. 69-70. James Oliver was assassinated. The appellants contend that these 

are significant factors in the evaluation of the motive for the murders, particularly, 

when considered in relation to all the other evidence in the case. The district court's 

study and analysis of the evidence of motive contains no discussion of these rather 

significant factors. 

Five: The district court states that the testimony of Clarence Carr 
. 

"contradicted" the testimony of Detective Callahan and Officer Defranco regarding 

events at the Waltz Inn (laD 20-21). Essentially, Mr. Carr's testim~!ly was 

confirmatory rather than contradictory, Facts, supra, pp. 71-72. The district court's 

presentation of the contradiction is apparently offered to suggest some detraction .. 
from the evidence of the neighborhood reaction to Mr. Holloway's brutal murder as 
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at the request of the defense, about their knowledge and experience with the racial 

riots in cities like Newark and Paterson in the mid-1960's. 

Several hours after a white man walked into a black bar and murdered the 

bartender with a single blast from a shotgun fired at close range, two black men 

walked into a white bar and murdered the white bartender with a single blast from a 

shotgun fired at close range. There was considerable evidence before the jury to 

support the natural projection that, in a time of racial tension, the second killing 

occurred as retaliation for the first. 

The Lafayette Crill was a natural target for retaliation. It was a white bar 

)wn the street from the Waltz Inn. It was on the opposite side of the boundary 

between the predominantly white and b:~ nei,borhoods. f• the Waltz Inn was on 

the edge of the predominantly black community the Lafayette Crill was on the edge 
' 

of the predominantly white community. The bartender at the Lafayette Crill had a 

history of prior incidents involving his exclusions of black patrons from the bar, Facts, 

supra, p. 80. 

A study of the evidence in the record covering the interval between the murder 

and the assassination of James Oliver supports the proposition that the Lafayette Crill 

murders were carried out as retaliation for the murder of Mr. Holloway and that the 

defendants Carter and Artis in connection with that retaliation perpetrated the 

killings. 

Leroy Holloway was a highly regarded member of the community. In front of 

numerous witnesses he was shot in the head with a shotgun fired at close range. This 

was a horrible and premeditated killing. Under ordinary circumstances community 

outrage would be natural. The jury had good reason to conclude that at this time in 

Paterson, stronger emotions were involved. 

A crowd gathered outside the scene of Mr. Holloway's murder. It was necessary 

for numerous police cars to respond to the scene. The police could not simply usher 

the murderer from the tavern to the police vehicle. Jt was necessary to form a cordon 
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The district court maintains that the articulated assumption which ls 

\a'\acceptable and insupportable ls that "shaking" meant murder (JaD 2'). The 

appellants contend that from the totality of the circumstantial evidence there was 

very good reason for the jury to believe that the shake did take the form of murder. It 

is clear from the record that "shaking" meant retaliation. There is no evidence that 

murder was somehow a specifically excluded form of retaliation. Indeed, there ls a 

wealth of evidence to support the position that the Lafayette Crill murders 

constituted the retaliation. 

The person upon whom it (retaliation) was inflicted and the place where it 

occurred suggests revenge. Murder was the event being retaliated against. The 

murder committed in retaHation was strikingly similar in its dimensions to the murder 

being avenged. 

There was good reason to expect that the form of the retaliation would involve 

strong action. A well-liJ..ed,black man was brutally slain before the eyes of friends and 

customers. This outrageous killing of a black man by a white man occurred at a time 

of racial tension in the City of Paterson. There was good reason to believe that strong 

emotions became involved.fo other form of retaliation occurred at th; time] 

While there was no particular evidence as to what the discussions of retaliation 

specifically involved, that does not detract from the fact that retaliation was 

discussed and that there was a good basis for the jury to conclude that the retaliation 

took the shape of the Lafayette Crill murders. 

According to the district court, the prosecution's position on motive involves 

the W'l&rticulated assumption that it is reasonable to expect that blacks ln general 

commit murder when one of their own is attacked (laD 2,-26). The appellants sugest 

that the record shows that this is a ridiculous statement. In all of this lengthy 

prosecution, there was never a moment when the prosecution made this ar1ument. 
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