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DOCKET ENTRIES 
j j -_,,, .. ,·t I 

OAif - ! PROCEEDINGS 
I 

..,,,..~,-•-1 • 

ll-21-77 
11/21177 
12-21-77 

1/17/78 
vt:-:,:!',.tpt.,,~;,s,:Y.i'~j~ff 

l/19/78 

2-08-78 

/21178 
2/21/78 
2/21/78 
3/8/78 

3/15/78 

aj~(-·1< 
3/281'78 

4/3/78 

3/29/78 

l 
2 
3 

4 

5 

6 

Filed complaint. Issued summons. 
Filed Order appointing Lydia A. Read and/or Jules Lobel to serve process. - Clerk·.·, 
· Filed Stip. & Order that the deft. Sumitomo Shoji America,Inc. shall answer ' j 

by 1-13-78. Tenney,J. ·, i 

Filed ORDER that this case has been wawit.nul referred to Mag. Raby 
,, --- for_ the purposes indicated. So Ordered: Tenney,,,,,J •... m/n., 

Filed stip. and order that the date by which deft. Sumitomo Shoji 
America, Inc. shall answer, move, etc. is extended to Jan. 27, 
so Ordered: Tenney, J. 

Filed Stip. & Order tha· the date by which deft. Sumitomo Shoji America,Inc. to· 
answer is ext. to 2-3-78,etc •...••.... T~nney,J. 

7 Filed ANSWER AND COUNTERCLAIM of deft. Sumitomo Shoji America, Inc. to the complaint~ 
8 Filed deft's objections to pltffs' interrogatories. 
9 Filed deft's answers to pltffs' interrogatories. 
10 Filed stip. and order that the date by \fli.ch pltffs shall answer to the Answer and 

Counterclaims filed by deft. Sumitomo Shoji America, Inc. is extended 3/17/78. 
So Ordered: Tenney, J, 

11 Filed deft. Sumitomo Shoji America, Inc.'s first interrogatories to each pltff. 
" r, •i•t.· ,- ·, ~, · ')-J-Zc~ '~"-<~ _ - l{~.iir-- __.,_,,_,,!•. ! - (J 

12 Filed stip. and order that the date by which ltffs may-respond to the answer 
and counterclaim by deft. is extended to 3/31/78. So Ordered: Tenney J, -. -

13 Filed MEMORANDUM AND ORDER of Mag, Raby. re: pltff. be relieved from compliance wit 
the provisions of Rul~ llA .of ,the Civil ·.Rules (Motion for Class Action stat1;1~ w 
in 60 days after the filing of the complain) • So Ordered: Raby, J. min a..r' .. , 

Pre-Trial conference held by Mag~ Raby, 

4/13/78 14 Filed stip. and order that the date by which pltffs shall answer or move with respec -
to the answer and counter-claim of deft is extended to 4/28/78, So· Ordered: 
Tenney, J 

4/13/78 15 Filed stip. and order that the date by which pltffs. shall answer or respond· to the 
answer and counter-claim by defts. Sumitomo Shoji is extended to 4/28/78, So 
Ordered: Tenney, J. 

4/28/78 16 Filed stip, and order that the date by which pltffs and deft shall make the md:ions: 
referred to in this court's order of 3/31/78 is extended to 5/8/78, So Ordered: 
Tenney, J. 

5/8/78 17 Filed EEOC's Notice of Motion to particip~te as Amicus Curiae. ret - 6/23/78 at 
9:30 a.m. < 

5/8/ 78 18 Filed EEOC' s MEMORANDUM as Amicus Creiae in support of pl tffs' motion to dismiss -,, -
deft's counterclaim. 

5/9/78 19 Filed pltffs' Notice of motion to dismiss the counterclaim for failure to state a 

5/9/78 
claim etc. ret - 6/23/78 at 9:30 before Tenney, J. , 

20 Filed pl tffs' memorandum of law in support of motion to di'mtss counterclaim pur. to.­
FRCP 12(b), 

5/18/78 21 Filed deft's Notice of Motion for an order pur. to Rule 12(b)(6) dismissing the clas 
action claims for failure to state a claim and for an order pur.,to 12(b)(l) ~ 

5/18J_8 
1~~v?f 
~b8 
7/13/78 

12(b)(6) dismissing the complaint etc. ret - 6/23/78 at 10:00 in room 906. · 
22 Filed deft, Sumitomo's memorandum of law in support of motion to dismiss. 

.-.2. ":> Filed transcript of record of proceedings dated 5/9/78 before Mag. Raby. 

i: F:fr:d :~:i:~s;!i;ti~;~~L:;£•~~~ for an order dismissing the 
counter-claims • 

- 7/13/78 26 Filed memo of law of deft in opposition to pltff's motion to dismiss. 
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_•_·•-"-' -· --:·•,,h,·,i1, ~-

PLAINTIFF DEFENDANT ., 
DOCKET Nb! Civ 5644• ·:· t 

,•;j I 
PAGEJ_OF __ PAGES •:,,: · 

' ,j I 

'i ' 

LISA M. AVIGLIANO, ET AL SUMITOMO SHOJI AMERICA, INC. 

PROCEEDINGS . ~ : 
b=====F====+==============:=:==:====:====:=~=:====:==:====:====:=:==:===:=:=====:;=:=;=,;:=-=-==t ' : ,1' . 

Filed pltff's memo in opposition to deft's motion to dismiss the complaint. 

DATE NR. 

7/14/78 27 
7/17/78 28 

7/21/78 29 

7 -28-78 30 

7/31/78 31 
)8/15/78 32 

Filed new pg 12 of a memo in opposition to deft's motion to dismiss filed 
7/14/78. 

Filed Stip & Order-briefs responding to the pending motions to dismiss.the 
complaint and to dismiss the counter-claims shall be served by 7.12i78, and' 
shall serve their reply briefs by 7/26/78. TENNEY,J. · 

Filed Exparte ORDER-· the date for dft· Shoji to answer amended as indicated 
TENNEY J m/n 

Filed pltffs reply memo in support of its motion to dsm counterclaims, 
Filed deft's notice of motion and affdvt in support thereof for setting a date 

certain for the filing of all papers in respect to defts motion to dismiss, 

IP8/25/78 33 Filed response of the Equal Opportunity Commission to Sumitomo's motion for 
the filing of papers, 

08/28178 34 

08/31/78 35 

11/02/78 36 

11/02/78 

I 

11/21/78 37 

12/08178 38 
01/03/79 39 
01/12/79 40 
01/31/79 41 
02/09/79 4:l 
03/08/79 
06-6-79 43 
·' 

06-18-79 44 

: 6-18-79 45 

6 ... 19.,.79 46 
6,:,19 ... 79 47 

6-28-79 48 

6-28-79 49 

7/6/79 50 
7/6/79 51 
7-11-79 52 

7-11-79 53 

Filed affdvt of Lewis M. Steel in response to deft's motion for an order fixing 
a briefing schedule, 

Filed reply affdvt in support of deft' s motion for an order fixing a briefing:· 
schedule, 

Filed ltr from EEOC, Re: Treaty traders under the FCN Treaty, 
'~ .~:• 

Filed Memo End •. on document #32= the within motion is Granted in modified form ... 
as follows: l. ltr to this Court fr ~EOC dtd 10/26/78 stating that they ~:~At; 
anticipate filing an Amicus Curiae brief in this matter therefor the time .?C 
for filing such briefis set no later than 11/20/78, . . J;' 

~ismI~: f!m:x~~~d~~ft
0 

t~1~~t;
7
~:s T~:~i ,~:pers with respect to its motion to :Ci(: 

Filed Memo of the Equal Employment Opportunity Commission, Amicus Curiae, in .. • \ti 
opposition to deft' s motion to dismiss. . • .. .,, ·: •,J.,y: 

Filed reply memo of deft in support of motion for an order dismissing complaint~,; · · ,!, 
Filed pltff's reply memo in opposition to deft's motion to dismiss the complaint,~ ·--•,!.:_: __ :,:1_:'.·l_·.·.:.·_:_t_::··· 

Filed surrebuttal memo of law in support of motion to dismiss complaint, : 
Filed EE6C's motion for leave to file a supplemental memo w/ rt dt of 02/12/79 •. ,_:;_:_I.'.,,_,· 

Filed affdvt --i:rl opposition to motion by EPOC for leave to file supp. memo of law; , 
Filed memo endOn doc. #41- the within motion is Denied, TENNEY,J, m/n ,· ·:'.l'(;,~ 

Fld OPINION ti 48679 pltffs 1981 claims are denied & dfts section 796k countere. ain: 

Fld 
for atty' s fees are dsmd • All other motion are denied TENNEY J m/n Jl>!1t f c., :) 
pltffs notice of motion for reargument & dism of counterclaims 2,3,4 :··· 
ret 6/29/79 , ·· 

Fld pltffs memo of law in support ~f its motion to reargue, 

Fld deftts Nottce of Motion to amend opin~on and order ret on 6~29~79, 
Fld Memorandum of Law ;l.n support of motion to amend order, 

Fld pltffs notice of motion re: an order pur 28:1292 amending the ~ourts 
Opinion. ret 7/1/6/79 

Fld pltffs memo in support of its motion to amend an order, 
~ld memo by EEOC Amicus Curia in support of pltffs motion for r~c.o~A~deration 
l-'ld Notice of Motion by EEOC cto 'file ~s anii"aus•:Curia~ ,, ,·, 1•;-,,-, ,; : ,:~.c-11 f:w 
Wiled Deft's Memorandum of Law in opposition to Plaintiffs Motion for Order 
granting leave to Reargue etc .. 
Filed Deft's Memorandum of Law in Opposition to plaintiffs Cross Motion requesting 
~mendment of Order .. 

CC-ttlA REV, (1/751 
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CIVIL DOCKET CONTINUATION SHEET 

PLAINTIFF DEFENDANT 

AVIGLAINO LISA et al., SUMITOMO SHOJ AMERICA, INC, 
DOCKET NO. 77-5641. ,::. 
PAGE 2-oF_._: PAGES,: 

DATE 

7-11-79 

7-18-79 

08/10/79 

8-!4-79 

09/12/79 

09/12/79 
9-18-79 
9-18-79 

9-18-79 

10-2-79 

11-28-79 
11-30-79 

12/07/79 

3-10-80 

5-28-80 

NR. 

54 

55 

56 

57 

58 

59 
60 
61 

62 

63 

64 
65 

66 

67 

68 

PROCEEDINGS 

Filed Stip & Order that Pltiff's Motion for reargument and dismissal etc. be 
adjourned to 7-16-79, •••• So ordered. Tenny J, 

Filed reply memo. of law in support of pltffs.' motion for an order granting 
leave to reargue and for dismissal of counterclaims. 

'• 
•'':': 

., 
' ' 

Filed Opinion 148964-defts question concerning the relationship of Title VII to 
the Treaty is hereby certified;all other applications are Denied.TENNEY,J.m/n 

Fld true copy of order ffom the USCA motion dtd 8-16-79 for leave to appeal 
is denied without ruling on the merits without prejudice etc, mn , 

Filed affdvt of Lance Gotthoffer in support of defts motion for reconsideration 
of this Courts opinion of 6/5/79. • 

Filed memo of law of deft in support of its motion to reconsider. · · 
Fld pltffs' Memorandum in opposition to deft's motion for reconsideration. 
Fld pltff's Affdvt of Lewis M. Steel in further supplement to motion for 

reconsideration. 
Fld Memorandum of Equal Employment Opp. Comm. in opposition to deft's motion ' 

for reconsideration. 

Fld Reply Memorandum of deft Sumitomo Shohi America, Inc. in support of request 
for reconsideration. 

Fld Letter to Judge Tenney dtd 8-16-79 from J. Portis Hicks. 
Filed OPINION# 49381 ••• Finally, the Court directs that its Audust 9,1979 opinio1 

and order be amended in the manner indicated herein. Tenney,J, m/n ' 
Filed order- the opinion and order of this Court dtd 11/29/79 is hereby amended:,, 

by substituting the attached corrected pages for previous pages 2,8,12,13,14\.\ 
and 18. TENNEY ,J. '·!,; 

\~' 
Fld pltff's REPLY TO COUNTERCLAIMS of deft's. ·,.1 

Fld true.,.opy of order from the USCA that motion for rehearing is granted, 
and that order denying motion to appeal is vacated etc, mn ... 

OC•ll1A REV. <1/7!11 
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SUMMONS .AND --eoMPLAI NT DATED NOVEM.BER 21, 19.77 

SUMMONS IN A. CIVIL ACTION 

_,. 
::; .:..: ~.i 

SOUTHERN DISTRICT OF NEW YORK 

CIVIL ACTION FILE: No. __ _ 

LISA M. AVIGLIANO, DIANNE CHENICEK, 
ROSEMARY T. CRISTOFARI,·aTHERINE CUMMINS, 
RAELLEN MANDELBAUM, MARIA MANNINA, ·SHARON 
MEISELS, FRANCES PACHECO, JOANNE SCHNEIDER 
JANICE SILBERSTEIN, REIKO TURNER, 
ELIZABETH WONG, 

Plaintiffs SUlil\:IONS 
v. 

SUMITOMO SHOJI AMERICA, INC., 

Defendant 

To the above named Defendant : 

You are hereby summoned and required to se"e upon 

LEWIS M. STEEL, ESQ. 
EISNER, LEVY, STEEL & BELLMAN, P.C. 

plaintiff's :ittorney , whose address 

351 Broadway 
New York, New York 10013 

an answer to the complaint which is herewith served upon you, within 20 days after service of this 

summons upon you, e.,:clnsive of the day of service. If you fail to do so, judgment by default will be 

taken aiainst you for the relief demanded in the complaint. 

Dare: November 21, 1977 [Seal of Court] 

:--1rn::-·rhi~ ,ummonK to i»»utlll pul'!lu11nt to Jtule ~ of the F...tenl llule,o of n,·il l'rOC'~dure. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

2a 

- - - - - - - - - - - - - - - - - X 

LISA M. AViGLIANO, DIANNE CHENICEK, 
ROSEMARY T. CRISTOFARI, CATHERINE 
CUMMINS ; RAELLEN MANDELBAUM, MARIA 
MANNINA, SHARON MEISELS, FRANCES 
PACHECO, JOANNE SCHNEIDER, JANICE 
SILBERSTEIN, REIKO TURNER, ELIZABETH 
WONG, 

Civ. No. 

COMPLAINT 71 C, 0

.J ;,,, v 1 

CLASS ACTION 

On Behalf Of Themselves And All Others: 5.Pl· t ;,i:.i.;.,. c.1 
Similarly Situated, 

Plaintiffs, 

-against-

SUMITOMO SHOJI AMERICA, INC., 

Defendant. 

- - - - - - - - - - - - - - - - - X 

JURISDICTION 

l. This case involves sex and national origin discrimina­

tion in employment. Jurisdiction of this Court is invoked pur­

suant to 28 U.S.C., §§1331,1343,2201, and 2202. This case arises 

under the Equal Employment Opportunity Act of 1964, 42 U.S.C., 

§2000e, ~ seg., 42 U.S.C., §1981, and the Thirteenth Amendment 

to the United States Constitution. 

THE PARTIES 

2. Plaintiffs, Avigliano, Chenicek, Cristofari, Cummins, 
I 
I 

Mandelbaum, Mannina, Meisels, Pacheco, Schneider, Silberstein, and 

Wong, are female citizens of the United States. They reside in 

the State of New York, with the exception of Mandelbaum, who re­

sides in the State of New Jersey. 

3. Plaintiff Turner is a citizen of Japan, who resides in 

the State of New York. 

4. Plaintiffs Avigliano, Cristofari, Pacheco, and Wong are 

presently employed by defendant at its 345 Park Avenue, New 

York, N~~ York office. 
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3a 

5. Plaintiffs Mannina, Schnieder and Turner are employees 

of the defendant presently on maternity leave. 

6. Plaintiffs Chenicek, Cummins, Mandelbaum, Meisels, and 

Silberstein, are former employees of defendant, who left their . 
employment with the defendant because of its discriminatory prac-1 

tices. 
1 
I 

7. Defendant Sumitomo Shoji America, Inc. is a corporate 
'I !: entity doing business in the State of New York, and upon infor-
1i 
'I 
11 
I: 
i 

! 
i 

I 
!' 

mation and belief, incorporated under the laws of the State of 

New York. The defendant maintains a principal office at 345 

Park Avenue, New York, New York 10022. 

CLASS ACTION ALLEGATIONS 

8. Plaintiffs bring this as a class action pursuant to 

23(a) and (b)(2),of the Federal Rules of Civil Procedure, on 

their own behalf and on behalf of all women who have worked for 1 

the defendant, are working for the defendant, have left the emplo 
I 

, of the defendant because of its discriminatory policies, or may 
i ,, 

II 
Ii 

I! 
'I 

II 
I! 

seek employment with the defendant. The members of this class, 

or classes, are discriminated against in ways which deprive them 

or have deprived them of equal employment opportunities by reason 

of their sex, and/or nationality. 

9. As to the class or classes described in paragraph 5 of 

the Complaint: 

(1) The number of members in said class or classes is 

in the thousands and is, therefore, so numerous that joinder of 

all members is impracticable; 

(2) There are questions of law and fact common to the 

' class or classes, said common questions being whether the customs 

practices and policies of defendant violate their Federal civil 

rights; 

(3) The claims of the plaintiffs are typical of the 

class or classes; 

-2-
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(4) The plaintiffs will fairly and adequately protect 

the interest of the class or classes as they are women, and with 

the exce~tion of plaintiff Turner, citizens of the United States 

desirous of obtaining equality for women and equality for United 

States citizens; 

(5) The defendant has acted or failed to act on ground 

applicable generally to the class or classes, thus making final 

relief appropriate with respect to the class or classes as a 

whole. 

JURISDICTIONAL PREREQUISITES 

10. Plaintiffs Avigliano, Cristofari, Cummins, Mandelbaum, 

Mannina, Meisels, Pacheco, Schneider, Silberstein, Turner, and 

Wong have filed timely and proper complaints before the Equal 

Employment Opportunity Commission, alleging denial by defen-

dant of their rights under Title VII of the Civil Rights Act of l 
1964, 42 u.s.c .• s2oooe. !! !!S· I 

11. On or about October 21, 1977, plaintiffs were advised ! 
i 

that they were entitled to institute a civil action in the appro-! 

priate United States District Court within ninety (90) days of I 
receipt of their notices of right to sue. A copy of said notices! 

of right to sue is attached hereto and made a part hereof, and 

marked Exhibits A-1 to A-11. 

FIRST CAUSE OF ACTION 

12. Defendant has engaged in unlawful employment practices 

against plaintiffs .and the class and/or classes they represent 

by: 

(a) Discriminating against women by restricting them 

to clerical jobs; 

(b) Discriminating against women by refusing to train 

them or promote them to executive, managerial, and/or sales 

positions. 

-3-
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SECOND CAUSE OF ACTION 

13. Defendant has engaged in unlawful employment practices 

against plaintiffs Avigliano, Cheni~ek, Cristofari, Cummins, 

~landelbaum, Mannina, Meisels, Pacheco, Schneider, Silberstein, 

Wong, and the class or classes they represent, by: 

(a) Discriminating against plaintiffs on the basis of 

nationality by restricting them to clerical jobs; 

(b) Discriminating against these plaintiffs on the 

basis of nationality by refusing to train them or promote them to 

executive, managerial, and/or sales positions. 

14. 

THIRD CAUSE OF ACTION ON BEHALF OF 
ELIZABETH WONG 

On or about December 7, 1977, the defendant increased I 
the work load and responsibilities of plaintiff Wong 

to give her additional pay or to promote her. 

and refused' 

15. Plaintiff Wong alleges upon information and belief that 

defendant took this action in reprisal for the filing of her 

charge with the Equal Employment Opportunity Commission. 

I 

16. On or about September 28, 1977, plaintiff Wong filed an 

additional charge with the Equal Employment Opportunity Commissio[I 

alleging that she was retaliated against for the filing of her 

initial charge. 

17. Plaintiff Wong alleges upon information and belief, tha 

the Equal Employment Opportunity Commission will no longer pro­

cess her retaliation charge, after issuing her a right to sue 

letter with regard to her initial charge. Therefore, plaintiff 

Wong has exhausted all procedural requirements, and may properly, 

allege retaliation in this complaint. 

EQUITY 

18. The plaintiffs and those they represent have no ade-
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quate or complete remedy at law to redress the wrongs alleged, 

and this suit for a permanent injunction is the only means of 

securing adequate relief. Plaintiffs and those they represent 

are now suffering and will continue to suffer irreparable injury 

from defendant's policies, practices and customs of discrimina­

tion in its employment practices unless this Court enjoins such 

!policies, practices and customs. 
I 
I WHEREFORE, plaintiffs respectfully request this Court: 
i 

(a) To assign this case for a hearing at the earliest 

possible date and cause the case to be expedited in every possible 

way; 

(b) Issue a permanent injunction: 

(1) Enjoining defendant from engaging in the aforesaid 

unlawful employment practices; 

(2) Directing defendant to promote plaintiffs and the 

class or classes they represent to executive, managerial, and/or 

sales positions; I 
I 
t (3) Directing defendant to institute a training program! 
I 

to upgrade plaintiffs and the class or classes they represent and! 

to take such affirmative steps as may be necessary to remedy the 

effects of defendant's discriminatory practices; 

(4) Enjoining defendant from discriminating on the 

basis of sex and nationality in hiring new employees. 

(c) Award plaintiffs and their class or classes: 

(1) Compensatory and punitive damages for injuries 

suffered by plaintiffs and the class or classes they represent by 

reason of defendant's unlawful employment practices; 

(2) The costs of this action together with reasonable_ 

attorneys fees. 

(d) Grant plaintiffs and the class or classes they repre­

I 

sent such other and further relief as may be necessary and proper.i 

Dated: New York, New York 
November 21, 1977 

-5-

EISNER, LEVY, STEEL & BELLMAN, 
Attorneys for Plaintiffs 
351 Broadway 
New York, New York 10013 
(212) 966-9620 

I 
P.c.

1 
I 

By: --... L"l!'Ejl"'""'!,..s~a-."""l"s"'t"l!'E"l!'E'l"t _____ _ 



TO: 

EQUAL ~MPLOYMENT OPPORTUNITY COMMISSION, 7a 

NOTICE CF RIGHT TO SUE 
(Issued on Request) 

FROM: 

Ms. Lisa M. Avagliano 
c/o Lewis M. Steel, Esq. 
351 Broadway 

Equal Employment Opportunity Comm. 
New York District Office 
90 Church Street, Room 1301 
New York, New York 10007 New York, New York 10013 

CHARGE NUMBER EEOC Rl!PftESENTATIVE TELEPHONE NUMBER 

021-77-1366 Ralph Munoz, District Counsel 264-7167 

(See Section 706(/) (1) and (f) (J) of the Civil Rights.A.ct of 1964 on TtueFse of this form.) 

This is your NOTICE OF RIGHT TO SUE. It Is Issued at your request. If you Intend to sue the respon 
dent(s) named in your charge YOU MUST DO SO WITHIN NINETY (90) DAYS FROM THE RECEIPT OF 
THIS NOTICE; OTHERWISE YOUR RIGHT TO SUE IS LOST. 

D More than 180 days have expired since the fl ling of this charge. 

Less than 180 days have expired.since the filing of this charge,but I have determined that the Com­
mission will be unable to complete its administrative process within 180 days from the filing of the 
charge. 

~ With the issuance of this Notice of Right to Sue the Commission Is terminating any further pro-
cessing of this charge. 

[J It has been determined that the Commission wi II continue to process your charge. 

If you cannot afford or have been unable to obtain. a lawyef to represent you. you should be aware that 
the Civil Rights Act of 1964, as amended, 42 u.s.c. 2000e-5(f) (1) permits the U.S. District Court 
having jurisdiction in your case to appoint a lawyer to represent you. If you plan to request appointment 
of a lawyer to represent you. you must make this request of the U.S. District Court in the form and manner 
it requires. Your request to the U.S. District Court should be made well in advance of the 90-day period 
mentioned above. 

You may contact the EEOC representative named above If you have any questions about your legal rights 
including advice on which U.S. District Court has jurisdiction to hsnr your cast. or if you need to Inspect 
and copy information contained in the Commission"s case file. 

An information copy of the Notice of Right to Sue has been sent to the respondent(s) shown bel6~, 
' , 

OCT 2 7 1977 

cc: Sumi tome Shoji America, Inc~ 
345 Park Avenue 
New York, New York 10022 

EEOC FORM 161-8 
SEP 77 e 

• 



e;ou 41 . O:•~PLOYMENT OPPORTUNITY COMMISSIOf'-! 

-c · NOTICE OF RIGHT TO SUE 
Sa 

(Issued on Request) 

TO: FROM: 

Ms. Rosemary T. Cristofari 
c/o Lewis M. Steel, Esq. 

351 Broadway 

Equal Employment Opportunity Comm. 
New York District Office 
90 Church Street, Room 1301 
New York, New York 10007 New York, New York 10013 

CHARGE NUMBEA EEOC REPRESENTATIVE TELEPHONE NUMBER 

021-77-1361 Ralph Munoz, District Counsel 264-7167 

(See Section 706(/) (1) and(/) (J) of the Civil Rights.4.ct of 1964 on reverse of this form.) 

This is your NOTICE OF RIGHT TO SUE. It is Issued at your request. If you Intend to sue the respon 
dent(s) named in your charge YOU MUST DO SO WITHIN NINETY (90) DAYS FROM THE RECEIPT OF 
THIS NOTICE; OTHERWISE YOUR RIGHT TO SUE IS LOST. 

D More than 180 days have expired since the filing of this charge. 

Less than 180 days have expired since the filing of this charge,but I have determined that the Com­
mission will be unable to complete its administrative process within 180 days from the filing of the 
charge. 

With the issuance of this Notice of Right to Sue the Commission is tenninating any further pro­
cessing of this charge. 

It has been determined that the Commission wi II continue to process your charge. 

If you cannot afford or have been unable to obtain a lawyer to represent you, you should be aware that 
the Civil Rights Act of 1964, as amended, 42 u.s.c. 2000e-5(f) (1) permits the U.S. District Court 
having jurisdiction in your case to appoint a lawyer to represent you. If you plan to request appointment 
of a lawyer to represent you, you must make this request of the U. s. District Court in the form and manner 
it requires. Your request to the U.S. District Court should be made well in advance of the 90-day period 
mentioned above. 

You may contact the EEOC representative named above if you have any questions about your legal rights 
including advice on which U.S. District Court has jurisdiction to hear your cas1:, or if you need to inspect 
and copy information contained in the Commission's case file. 

An information copy of the Notice of Right to Sue has been seni· to the respondent(s) shown below~. 
. ✓ ' 

a ,Behalf o the Commission ( 

I ~ 
OCT 2 "7 1977 ~· L( l V\. LL-.· ~~ 

Ar ur W. Stern, Di trict Director 
(/),rtr) (1'ype,l N,un,. a,,d '/'it I,· of 1-:1,:oc: Ol(icml) 

cc:sumitomo Shoji America, Inc. 
345 Park Avenue 
New York, New York 10022 

EEOC FOAM 161-B 
SEP 77 



TO: 

EQUAi,- \PLOYMENT OPPORTUNITY COMMISSIC' 
9a 

NOTICE OF RIGHT TO SUE 

Ms. Catherine Cummins 
c/o Lewis M. Steel, Esq. 
351 Broadway 
New York, New York 10013 

(Issued on Request) 

FROM: 

Equal Employment Opportunity Comm. 
New York District Office 
90 Church Street, Room 1301 
New York, New York 10007 

, CHAR(iE NUMBER EEOC REPRESENTATIVE TELEPHONE NUMBER 

021-77-1367 Ralph Munoz, District Counsel 264-7167 

(See Section 706(/) (1) and (f) (J) of the Civil Rights Act of 1964 on reverse of this form.) 

This is your NOTICE OF RIGHT TO SUE. It is Issued at your request. If you Intend to sue the respon 
dent(s) named in your charge YOU MUST DO SO WITHIN NL~ETY (90) DAYS FROM THE RECEIPT OF 
THIS NOTICE; OTHERWISE YOUR RIGHT TO SUE IS LOST. 

O More than 180 days have expired since the fl ling of this charge. 

O Less than 180 days have expired since the filing of this charge_,but I have determined that the Com­
mission will be unable to complete its administrative process within 180 days from the filing of the 
charge. 

[xl With the issuance of this Notice of Right to Sue the Commission is terminating any further pro-
cessing of this charge. 

D It has been determined that the Commission wi II continue to process your charge. 

If you cannot afford or have been unable to obtain a lawyer to represent you, you should be aware that 
the Civil Rights Act of 1964, as amended, 42 u.s.c. 2000e-5(f) (1) permits the U.S. District Court 
having jurisdiction in your case to appoint a lawyer to represent you. If you plan to request appointment 
of a lawyer to represent you, you must make this request of the U.S. District Court in the form and manner 
it requires. Your request to the U.S. District Court should be made well in advance of the 90-day period 
m~ntioned above. 

You may contact the EEOC representative named above if you have any questions about your legal rights 
including advice on which U.S. District Court has jurisdiction to hear your casti or if you need to inspect · 
and copy Information contained in the Commission's case file. 

An information copy of the Notice of Right to Sue has been sen to the respondent(s) shown bel • 

OCT 2 7 1977 
(l>trlt'.) 

cc:sumitomo Shoji America, Inc. 
345 Park Avenue 
New York, New York 10022 

, EEOC FOAM 161-B 
SEP 7'7 

e Commission 

f\ /~ 
lCvtCv-

ur W. Stern, Dis rict Director 
(Typed Name a,,d Titlr. of f:1,;oc: Offidal) 



Ms. 
c/o 
351 
New 

C.\.,IUAL.. C::.M.-~\J, ms.., .. 1 ~• , ...,,_,,., .., ...... _ -···· 

Raellen Mandelbaum 
Lewis M. Steel, Esq. 
Broadway 

NOTICE OF RIGHT TO SUE 
(Issued on Request) 

FROM: 

10a 

Equal Employment Opportunity 
New York District Office 

York, New York 10013 
90 Church Street, Room 1301 
New York, New York 10007 

Comm. 

CHARGE NUMBER l!l!OC: Rl!PAl!Sl!NTATIVE TELEPHONE NUMBER 

021-77-1362 Ralph Munoz, District Counsel 
f i-------__,...-----------------.J.--26_4_-_7_16_7 __ ----f 

: 
f (See Section 706(/) (1) and(/) (JJ of the Civil Rights Act of 1964 on reveTse of this form.) 

This is your NOTICE OF RIGHT TO SUE. It Is issued at your request. If you Intend to sue the respon 
dent(s) named In your charge YOU MUST DO SO WITHIN NINETY (90) DAYS FROM THE RECEIPT OF 
THIS NOTICE; OTHERWISE YOUR RIGHT TO SUE IS LOST. 

D More than 180 days have expired since the fl ling of this charge. 

~ Less than 180 days have expired since the filing of this charge_.but I have determined that the Com­
mission will be unable to complete Its administrative process within 180 days from the filing of the 
charge. 

:iJ With the issuance of this Notice of Right to Sue the Commission is terminating any further pro-
cessing of this charge. 

[J It has been determined that the Commissl on will continue to process your charge. 

If you cannot afford or have been unable to obtain a lawyer to represent you, you should be aware that 
the Civil Rights Act of 1964, as amended, 42 U.S.C. 2000e-5(f) (1) permits the U.S. District Court 
having jurisdiction in your case to appoint a lawyer to represent you. If you plan to request appointment 
of a lawyer to represent you, you must make this request of the U. S. District Court in the form and manner 
It requires. Your request to the U.S. District Court should be made well in advance of the 90~ay period 
mentioned above. 

You may contact the EEOC representative named above If you have any questions about your legal rights 
Including advice on which U.S. District Court has Jurisdiction to hear your casb or If you need to inspect 
and copy information contained in the Commission's case fl la. 

An information copy of the Notice of Right to Sue has been sent to the respondent(s) shown be ~ 

OCT 2 7 1977 
(l>tllr) 

cc: Sumitomo Sho-,i America, Inc.--
345 Park Avenue 
New York, New York 10022 

EEOC FORM 161-B 
SEP 77 

) 
/ 

- (A~ [G, 
Ar ur w. Stern, District Directo 

(1'ype,l Name a,ui 1'itl,~ of 1moc: O{fit·ial) 

-- I 

_f X /~'-9 



EQUAL ?LOYMENT OPPORTUNITY COMMISSIC' 11 a 
NOTICE OF RIGHT TO SUE 

(Issued on Request} • 

,TO: FROM: 

Ms. Maria Mannina Equal Employment Opportunity Comm. 
New York District Office c/o Lewis M. Steel, Esq. 

351 Broadway 
New York, New York 10013 

CHARGE NUMBER EEOC: REPRESENTATIVE 

90 Church Street, Room 1301 
New York, New York 10007 

TELEPHONE NUMBER 

021-77-1363 Ralph Munoz, District Counsel 2 

(See Section 706(/) (1) and (f) (J) of the Civil Rights Act of 1964 on reverse of this form.) 

This is your NOTICE OF RIGHT TO SUE. It ls issued at your request. If you intend to sue the respon · 
dent(s) named in your charge YOU MUST DO SO WITHIN NINETY (90) DAYS FROM THE RECEIPT OF 
THIS NOTICE; OTHERWISE YOUR RIGHT TO SUE IS LOST. 

O More than 180 days have expired since the filing of this charge. 

O Less than 180 days have expired since the filing of this charge,but I have detennined that the Com­
mission will be unable to complete its administrative process within 180 days from the filing of the 
charge. 

x"iJ With the issuance of this Notice of Right to Sue the Commission is terminating any further pro-
cessing of this charge. 

D It has been detennined that the Commission will continue to process your charge. 

If you cannot afford or have been unable to obtain a lawyer to represent you. you should be aware that 
the Civil Rights Act of 1964. as amended, 42 U.S.C. 2000e-5(f) (1) permits the U.S. District Court 
having jurisdiction in your case to appoint a lawyer to represent you. If you plan to request appointment 
of a lawyer to represent you. you must make this request of the U. s. District Court in the form and manner 
it requires. Your request to the U.S. District Court should be made well in advance of the 90~ay period 
mentioned above. 

You may contact the EEOC representative named above if you have any questions about your legal rights 
including advice on whfch U.S. District Court has jurisdiction to hear your casti or if you need to inspect 
and copy information contained in the Commission's case file. 

An information copy of the Notice of Right to Sue has been sent ,to the respondent(s} shown be!o~ 

OCT 27 1sn 

cc:Sumitomo Sho;i America, Inc. 
345 Park Avehue 
New York, New York 10022 

EEOC FOAM 161-B 
SEP Tl 



TO: 

EQUAL EMPLOYMENT oPPOA;-;'r~u;-;::N;--;-, T~v---;c:;;-;o~M~M.;1ics;cs;;;,o~N;:.-------------r--­
l 2a 

--1~0TICE OF RIGHT TO SUE 
(Issued on Request) 

FROM: 

Ms. Sharon Meisels Equal Employment Opportunity Comm. 
New York District Office c/o Lewis M. Steel, Esq. 

351 Broadway 
New York, New York 10013 

CHARGE HUMaER EEOC R£PRESENTATIVE 

90 Church Street, Room 1301 
New York, New York 10007 

TELEPHONE NUMBER 

021-77-1364 Ralph Munoz, District Counsel 264-7167 

(See Section 706(/) (1) and(!) (3) of the Civil Rights Act of 1964 on reverse of this form.) 

This is your NOTICE OF RIGHT TO SUE. It Is issued at your request. If you Intend to sue the respon 
dent(s) named In your charge YOU MUST DO SO WITHIN NL'JETY (90) DAYS FROM THE RECEIPT OF 
THIS NOTICE; OTHERWISE YOUR RIGHT TO SUE IS LOST. 

D More than 180 days have expired since the fl ling of this charge.· 

O Less than 180 days have expired since the filing of this charge.,but I have determined that the Com­
mission will be unable to complete its administrative process within 180 days from the filing of the 
charge. 

~ With the issuance of this Notice of Right to Sue the Commission is terminating any further pro-
cessing of this charge. 

D It has been determined that the Commission will continue to process your charge. 

If you cannot afford or have been unable to obtain a lawyer to represent you, you should be aware that 
the Civil Rights Act of 1964, as amended, 42 u.s.c. 2000e-5(f) (1) permits the U.S. District Court 
having jurisdiction In your case to appoint a lawyer to represent you. If you plan to request appointment 
of a lawyer to represent you, you must make this request of the U. S. District Court in the form and manner 
It requires. Your request to the U.S. District Court should be made well in advance of the 90-day period 
mentioned above. 

You may contact the EEOC representative named above If you have any questions about your legal rights 
Including advice on which U.S. District Court has jurisdiction to hear your cas" or If you need to inspect 
and copy information contained in the Commission's case file. 

An informa tlon copy of the Notice of Right to Sue has been sent. to the respondent(s) shown be 

OCT 2 7 1977 
(/)t1tr) 

cc: Sumitomo Shoji America, Inc~-
345 Park Avenue 
New York, New York 10022 

EEOC l"OAM "61-B 
SEP 77 

1 

.eha~f of Commission 

!\ ,. , 

: ,· {L~ l 
ru..,rLuur w. Stern, Dis~ ict Director 

l Nam,. a,ul 1"itlr. of 1-;1-:oc: 0/fi,·ial) 



TO: 

, ~OTICE OF RIGHT TO SUE 
(Issued on Request) 

FROM: 

13a 

Ms. Frances Pacheco Equal Employment Opportunity Comm. 
New York District Office c/o Lewis M. Steel, Esq. 

351 Broadway 
New York, New York 10013 

CHAA~E NUMBER EEOC REPRESENTATIVE 

90 Church Street, Room 1301 
New York, New York 10007 

TELEPHONE NUMBER 

021-77-1744 Ralph Munoz, District Counsel 264-7167 

(See Section 706(/) (1) and (f) (J) of the Civil Rights Act of 1964 on reverse of this form.) 

This is your NOTICE OF RIGHT TO SUE. It Is Issued at your request. If you Intend to sue the respon 
dent(s) named in your charge YOU MUST 00 SO WITHIN NINETY (90) DAYS FROM THE RECEIPT OF 
THIS NOTICE; OTHERWISE YOUR RIGHT TO SUE IS LOST. 

O More than 180 days have expired since the fl ling of this charge. 

--, 

gz 

Less than 180 days have expired since the filing of this charge.,but I have detennined that the Com­
mission will be unable to complete its administrative process within 180 days from the filing of the 
ctiarge. 

With the issuance of this Notice of Right to Sue the Commission is tennlnatlng any further pro­
cessing of this charge. 

It has been determined that the Commission wl II continue to process your charge. 

If you cannot afford or have been unable to obtain a lawyer to represent you, you should be aware that 
the Civil Rights Act of 1964, as amended, 42 U.S.C. 2000e-5(f) (1) permits the U.S. District Court 
having jurisdiction in your case to appoint a lawyer to represent you. If you plan to request appointment 
of a lawyer to represent you, you must make this request of the U.S. District Court in the fonn and manner 
it requires. Your request to the U.S. District Court should be made well in advance of the 90-day period 
mentioned above. 

You may contact the EEOC representative named above If you have any questions about your legal rights 
Including advice on which U.S. District Court has jurisdiction to hear your cas_. or If you need to inspect 
and copy information contained in the Cornmlsslon•s case file. 

An intonnallon copy of the Notice of Right to SUe has bee to the respondent(s)r: 

Commission 

OC1271977, 
(/)llfr), 

cc:Sumitomo Shoji America, Inc. 
345 Park Avenue 
New York, New York 10022 

EEOC FOAM 161-B 
SEP 77 

lur W. Stern, District Director 
(1'1t1ecl Namr and 1'itt,~ of f:JWC: O(/iri,d) 

i 
•J - 7 



'O: 

EQUAi: ~LOYMENT OPPORTUNlTT7.-Ql-..... ~~~:-=----;--------r----
J 4a 

NOTICE OF RIGHT TO SUE 
(Issued on Request} 

FROM: 

Ms. Joanne Schneider 
c/o Lewis~- Steel, Esq. 
351 Broadway 

Equal Employment Opportunity Comm. 
New York District Office 
90 Church Street, Room 1301 
New York, New York 10007 New York, New York 10013 

t:HARGE NUMBER EEOC REPRESENTATIVE TELEPHONE NUMBER 

021-77-0049 Ralph Munoz, District Counsel 264.-7167 

(See Sectimz 106(/) (1) and(!) (J) of the Civil Rights Act of 1964 on reverse of this form.) 

This is your NOTICE OF RIGHT TO SUE. It Is Issued at your request. If you intend to sue the respon 
dent(s) named in your charge YOU MUST DO SO WITHIN NINETY (90) DAYS FROM THE RECEIPT OF 
THIS NOTICE; OTHERWISE YOUR RIGHT TO SUE IS LOST. 

O More than 180 days have expired since the filing of this charge. 

O Less than 180 days have expired since the filing of this charge,but I have determined that the Com­
mission will be unable to complete its administrative process within 180 days from the filing of the 
charge. 

~ With the issuance of this Notice of Right to Sue the Commission is terminating any further pro-
cessing of this charge. 

O It has been determined that the Commlssl on will continue to process your charge. 

If you cannot afford or have been unable to obtain a lawyer to represent you, you should be aware that 
the Civil Rights Act of '1964, as amended, 42 U.S.C. 2000e-5(f) (1) pennlts the U.S. District Court 
having jurisdiction In your case to appoint a lawyer to represent you. If you plan to request appointment 
of a lawyer to represent you, you must make this request of the U. S. District Court in the form and manner 
it requires. Your request to the U.S. District Court should be made well in advance of the 90-day period 
rr:!!ntioned above. 

You may contact the EEOC representative named above If you have any questions about your legal rights 
including advice on which U.S. District Court has jurisdiction to hear your case; or If you need to inspect 
and copy information contained in the Commission's case file. 

An information copy_ of the Notice of Right to Sue has been se f to the respondent(s) shown ~elow:-·· ·"" 

OCT 27 1977 
(/),itr) 

cc: Sumitomo Shoji America, Inc. 
345 Park Avenue 
New York, New York 10022 

EEOC FOAM 161-B 
SEP 77 

0 , ~If of/. Commission 

htlvt.. l (,, 
0 

. 
rthur w. Stern, D strict Directo 

n·1i,e,l Name tZ?ul Till,~ of J-:l~oc: Official) 
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' EQUAL .-...pLOYMENT OPPORTUNITY C.OMM•~~'""'·'" 

· NOTICE OF RIGHT TO SUE 
(Issued on Request) 

FROM: 

15a 

1s. Janice Silberstein 
:/o Lewis M. Steel, Esq. 
351 Broadway 

Equal Employment Opportunity Comm. 
New York District Office 

~ew York, New York 10013 
90 Church Street, Room 1301 
New York, New York 10007 

EEOC REPRESENTATIVE TELEPHONE NUMBER 

021-77-1360 Ralph Munoz, District Counsel 264-7167 

(See Section 706({) (1) and (f) (J) of the Civil Rights Act of 1964 on Teverse of this form.) 

This is your NOTICE OF RIGHT TO SUE. It Is iss_ued at your request. If you intend to sue the respon 
dent(s) named in your charg~ YOU MUST 00 SO WITHIN NINETY (90) DAYS FROM THE RECEIPT OF 
THIS NOTICE; OTHERWISE YOUR RIGHT TO SUE IS LOST. 

• I 

~ More than 180 days have expired since the filing of this charge. 

L.ess than 180 days have expired since the filing of this charge.,but I have detennlned that the Com­
mission will be unable to complete its administrative process within 180 days from the filing of the 
ct,arge. 

-:::X With the Issuance of this Notice of Right to Sue the Commission is terminating any further pro­
cessing of this charge. 

It has been determined that the Commission will continue to process your charge. 

!f you cannot afford or have been unable to obtain a lawyer to represent you, you should be aware that 
the Civil Rights Act of 1964, as amended, 42 u.s.c. 2000e-5(f) (1) permits the U.S. District Court 
having jurisdiction in your case to appoint a lawyer to represent you. If you plan to request appointment 
of a lawyer to represent you, you must make this request of the U. S. District Court in the form and manner 
it requires. Your request to the U.S. District Court should be made well in advance of the 90~ay period 
mentioned above. 

You may contact the EEOC representative named above If you have any questions about your legal rights 
including advice on which U.S. District Court has jurisdiction to hear your cas1:r or ff you need to inspect 
and copy ilifonnatlon contained in the Commission's case file. 

An information copy of the Notice of Right to Sue has been sent .to the respondent(s) shown b taw; 
' 

OCT 2 7 1977 
(/)fllr) 

cc: Sumitomo Shoji America, Inc~· 
345 Park Avenue 
New York, New York 10022 

EEOC FORM ,61-B 
SEP 77 

1 

( y ½_, - l~ ( LJLRc~ 
.:l'tiur w. Stern, District Director 

(1"11,e,l Nam,- a,id 1"itle. of 1':IWC: Official) 

.·, -9 .. -­, 



TO: 

EQUAL ~-PLOYMENT OPPORTUNITY COMMISSION.. 
16a 

NOTICE OF RIGHT TO SUE 
(Issued on Request) 

Ms. Reiko Turner 
c/o Lewis M. Steel, Esq. 
351 Broadway 
New York, New York 10013 

FROM: 

Eo.ual Employment Opportunity Comm. 
New York District Office 
90 Church Street, Room 1301 
New York, New York 10007 

CHARGE NUMBER EEOC REPRESENTATIVE TELEPHONE NUMBER 

021-77-1670 Ralph Munoz, District Counsel 264-7167 

(See Section 706(1) (1) and (f) (3) of the Civil Rights Act of 1964 on revnse of this form.) 

This is your NOTICE OF RIGHT TO SUE. It Is Issued at your request. If you Intend to sue the respon 
dent(s) named In your charge YOU MUST DO SO WITHIN NINETY (90} DAYS FROM THE RECEIPT OF 
THIS NOTICE; OTHERWISE YOUR RIGHT TO SUE IS LOST. 

O More than 180 days have expired since ttie fl ling of this charge. 

O Less than 180 days have expired since the filing of this charge.,but I have detennlned that the Com­
mission will be unable to complete Its administrative process within 180 days from the filing of the 
charge. 

[X] With the Issuance of this Notice of Right to Sue the Commission is terminating any further pro-
cessing of this charge. 

D It has been detennined that the Commlssl on wl II continue to process your charge. 

If you cannot afford or have been unable to obtain a lawyer to represent you, you should be aware that 
the Civil Rights Act of 1964, as amended, 42 u.s.c. 2000e-S(f) (1) permits the U.S. District Court 
having jurisdiction In your case to appoint a lawyer to represent you. · If you plan to request appointment 
of a lawyer to represent you, you must make this request of the U. S. District Court in the form and manner 
it requires. Your request to the U.S. District Court should be made well in advance of the 90-day period 
mentioned above. 

You may contact the EEOC representative named above If you have any questions about your legal rights 
Including advice on which U.S. District Court has jurisdiction to hear your cas~ or If you need to Inspect 
and copy Information contained in the Commission's case file. 

AA informa lion copy of the Notice of Right to Sue has been sent to th•. respondont(s?a,r,-bolayv. 

OCT 27 1sn ~11;r·:~k 
~~ur w.1tern, istrict Director 

(l>atr.) (I' .Vetl. Namr a,,d Titlr. of 1-;1.;oc; Offic·ial) 

cc:sumitomo Shoji America, Inc. 
345 Park Avenue 
New York, New York 10022 

EEOC FOAM 161-B 
SEP 77 t--x -9 - JC , ·-
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TO: 

EQUAL EMPLOYMENT OF't-JOK I UNI IT ... VIYIMl.;o,a,,_,,. 

NOTICE OF RIGHT TO SUE 
(Issued on Request) 

FROM: 

17a 

Ms. F-lizabeth Wong Equal Employment Opportunity Comm. 
New York District Office c/o Lewis M. Steel, Esq, 

351 Broadway 90 Church Street, Room 1301 
New York, New York 10007 New York, New York 10013 

CHAR~: NUMBER EEOC REPRESENTATIVE TELEPHONE NUMBER 

021-77-1365 Ralph Munoz, District Counsel 264-7167 

(See Section 106(1) (I) and(/) (J) of the Civil Rights Act of 1964 on reverse of this form.) 

This is your NOTICE OF RIGHT TO SUE. It is Issued at your request. If you Intend to sue the respon 
d9nt(s) named in your charge YOU MUST DO SO WITHIN NL'4ETY (90) DAYS FROM THE RECEIPT OF 
THIS NOTICE; OTHERWISE YOUR RIGHT TO SUE IS LOST • 
.-, 
j__: More than 180 days have expired since the filing of this charge. 

Less than 180 days have expired since the filing of this charge,but I have determined that the Com­
mission will be unable to complete its administrative process within 180 days from the filing of the 
ct,arge. 

:X With the issuance of this Notice of Right to Sue the Commission Is terminating any further pro­
cessing of this charge. 

It has been determined that the Commission wi II continue to process your charge. 

If you cannot afford or have been unable to obtain a lawyer to represent you, you should be aware that 
tl"le Civi I Rights Act of 1964, as amended, 42 u.s.c. 2000e-5(f) (1) permits the U.S. District Court 
having jurisdiction in your case to appoint a lawyer to represent you. If you plan to request appointment 
of a lawyer to represent you, you must make this request of the U.S. District Court in the form and manner 
it requires. Your request to the U.S. District Court should be made well in advance of the 90-day period 
mentioned above. 

You may contact the EEOC representative named above If you have any questions about your legal rights 
including advice on which U.S. District Court has jurisdiction to hear your casti or If you need to inspect 
and copy information contained in the Commission's case file. 

An information copy of the Notice of Right to Sue has been sent to the respondent(s) •7•fow. ' 
. - O(lf :h•~~: . Commlsstl v· 

• ' I i-l Ot\, [ l/i-~ 
OCT 2 7 1977 Art: ur w. Stern, District Director 

(/)1dr) (l'yped Namr a,,d 1'itl,~ of 1-:I•:oc; O{{id,il) 

cc: Sumitomo Shoji America,. Inc. 
345 Park Avenue 
New York, New York 10022 

EEOC FOAM 161-B 
SEP 77 £;;- /)-I; -- I 
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· ANSWER AND COUNTERCLAIM OF DEFENDANT 'SUMI T'OMO · SHOJ i 
AMERICA, I NC. 

UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

----------------------------------------x 
LISA t-1. AVIGLIANO, DIANNE CHENICEK, 
ROSEMARY T. CRISTOFARI, CATHERINE 
CU:-1MINS, RAE:::.LEN MANDELBAUM, MARIA 
MAID1INA, SHARON ~tEISELS, FRANCES 
PACHECO, JOANNE SCHNEIDER, JANICE 
SILBERSTEW, REIKO TURNER, ELIZABETH 
WONG, 

on Behalf of Themselves And All Others 
Similarly Situated, 

Plaintiffs, 

-against-

SUMITOMO SHOJI AMERICA, INC., 

Defendant. 

----------------------------------------x 

77 Civ. 5641 (CHT) 

ANSWER AND 
COUNTERCLAIM 

Sumitomo Shoji America, Inc. ("Sumitomo"), by its 

attorneys, Wender, Murase & tfuite, for its Answer to the 

Complaint, alleges as follows: 

I 

RESPONSES TO PLAINTIFFS' PLEADINGS 

1. Except as hereinafter express,ly admitted or 

denied, Sumitomo denies knowledge or information sufficient to 

form a belief as to the truth of any of the allegations co~tained 

in the Compiaint. 

2. Admits so much of paragraph l of the Complaint. 

as alleges that plaintiffs purport to bring this action pursuant 

to the statutes and other provisions of law referred to therein, 

and denies any violation of said statutes or provisions of law. 

3. Admits so much of Paragraph 2 of ~e Complaint 

as alleges that the persons named ~erein are females. 
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4. Admits the allegations of Paragraphs ·t4 and 5 of 

the Complain':. 

5. Admits so much of Paragraph 6 of the Complaint as 

alleges that the five persons named therein are former employees 

of Sumitomo, and_denies the remaining allegations of said para-

gr.~ph 6. 

6. Admits the allegatio~s of Parag~aph 7 of the 

Complaint. 

7. Admits so much of Paragraph 8 of the Complaint 

as alleges ~~at plaintiffs purport to bring this action as a 

class action, and denies the remaining allegations of said 

Paragraph 8. 

a. Denies the allegations of Paragraph 9 of ~~e 

Complaint. 

9. Denies the allegations of Paragraphs 12 t.~rough 

12, incl~sive, of the Complaint. 

10. Denies that plaintiffs are.entitled to the relief 

prayed for or any part thereof. 

II. 

AFFIRMATIVE DEFENSES 

FIRST AFFIRMATIVE DEFENSE 

ll. The Complaint fails to state a :laim upon which 

relief can be granted. 

-2-
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SECOND AFFIRMATIVE DEFENSE 

12. This Court lacks jurisdiction over the subject 

. matter of this action.· 

THIRD AFFIRMATIVE DEFENSE 

13. Sumitomo's employment practices are proper and 

permissible and are sanctioned and privileged pursuant to the 

Treaty of Friendship, Commerce & Navigation between the United 

States and Japan, and applicable statutes, rules, regulations 

and practices. 

FOURTH AFFI::> .. MATIVE DEFE:{SE 

14. Sumitomo's employment practices are proper, 

permissible and justified because they are founded upon and 

exist pursuant to bona fide occupational qualifications and 

business necessity. 

FIFTH AFFIRMATIVE DEFENSE 

15. All or portions of the plaintiffs' claims are 

barred by applicable statutes of limitations and unclean 

aands. 

SIXTH AFFIRMATIVE DEFENSE 

16. Plaintiffs lack standing to assert the claims 

made in the Complaint. 

SEVENTH AFFIRMATIVE DEFENSE 

17. The statutes and other provisions of law pursuant 

to which plaintiffs purport to bring this action do not provide 

the relief demanded in the Complaint. 

-3-
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III. 

COUNTERCLAIM 

18. Jurisdiction herein is based on the doctrine of 

anciliiary juri~diction. 

19. Upon information and belief, plaintiffs on a date 

or dates unknown to Sumitomo but prior to commencing the proceed­

ings referred to hereinafter, entered into a conspiracy co coerce 

Sumitomo to accede to 9laintiffs' unreasonable demands for 

assignment to work for which they were not qualified and for 

payment of additional compensation to which ·they were not 

entitled, and to retaliate against Sumitomo for its refusal to 

make such assignments or pay such additional compensation, by 

injuring Sumitomo in its business and trade. 

20·. Upon information and belief as part of carrying 

out their conspiracy, plaintiffs in bad faith vexatiously, 

willfully and wrongfully commenced sham administrative proceed­

ings before the Division of Human Rights of the Executive Depart­

ment of the State of New York, and before the United States 

Equal Employment Opportunity Commission, therein making baseless 

claims that Sumitomo had discriminated against them. Both 

the proceedings before the Division of Human Rights·of the 

Executive Department of the State of New York, as well as the 

proceedings before the United States Equal Employment Opportunity 

Commission, have been terminated by such agenci•es with no action 

being taken and with no finding by either agency of reasonable 

or probable cause for plaintiffs' making of such claims. 

-4-
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21. Upon inforillation and belief as a part of carrying 

out their conspiracy, plaintiffs also co1111,1enced the within action. 

The within action, upon information and belief, is brought in 

bad faith, vexatiously and is willfully and wrongfully brought 

for the purpose of coercing Sumitomo into acceding to plaintiffs' 

i~ro~er demands concerning work assignment and additional 

compensation, and in retaliation for Sumitomo's refusal to accede 

to such demands. 

22. Plaintiffs have maliciously and tortiously abused 

process by commencing proceedings before the Division of Human 

Rights of the Executive Depart:nent of the State of New York, the 

United States Equal ;mployment Opportunity Commission, and this 

Court, all for the wrongful collateral purposes of coercion and 

retaliation. 

23. Sumitomo has been damaged as a result of plain­

tiffs' abuse of process, and claims actual d.µnages to date in• 

the amount of approximately $75,000 plus punitive damages in the 

amount of $250,000. 

WHEREFORE, defendant - counterclaimant Sumitomo Shoji 

America, Inc., prays judgment as follows: 

(l) That the Complaint herein be dismissed with 

prejudice: 

(2) That it be awarded judgment on its counterclaims 

in the amount of $75,000 actual damages,plus 

$250,000 in punitive damages, jointly and severally 

against each of the plaintiffs named herein; 

(3) That it be awarded the costs of this action, 

including reasonable attorney's fees; and 

-5-
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(4) That it be awarded such other and further 

relief as to this Court may seem just and proper. 

WENDER, MURASE & WHITE 

I~ By,...,_.,.,__,,.--...,.--,-,,--::-..--,---
(A Member of cile Firm) 
ttorneys for Defendant 

Sumitomo Shoji .~rica, Inc. 
400 Park Avenue 
~ew York, :'l'ew York 10022 
Tel: (212) 932-3333 

-6-
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DEFENDANT'S OBJECTIONS TO PLAINTIFFS' 
DATED FEBRUARY 3, 1978 

UNITED STATES DISTR!CT COURT 

INTERROGATOR(ES 
' 

FOR THE SOUTHERN DISTRICT OF NEW YORK ! 

RE.C£1VED FEB 3 19'1 
---------------------------------------x 
LISA M. AVIGLIANO, DIANNE CRENICEK, 
ROSEMARY T. CRISTOF.i\RI, CATHERINE 
CUMMINS, RAELLEN MANDELBAUM, MARIA 
)IANNINA, SHARON MEISELS, FRANCES 
PACHECO, JO~JE SCHNEIDER, JANICE 
SILBERSTEIN, REIKO TURNER, ELIZABETH 
WONG,· 

On 3ehalf of Themselves And All Others 
Similarly Situated, 

Plaintiffs, 

-against-

STJMITOMO SHO~I AMERIC.~, INC., 

Defendant. 
---------------------------------------x 

77 Civ. 5641 (CHT) 

DEFENDANT'S OBJECTIONS . 
TO PLAINTIFFS' 

INTE:RROGATORIES 

Defendant Sumitomo Shoji America, Inc.(hereinafter 

"Sumitomo"), by its attorneys Wender, 1-tur.:i.se & White, hereby 

objects to •p1aintif!s First Interrogatories and Request for 

Production of Documents", as follows: 

INTER.~OGATORY 

7. Does the Cor~oration use job titles? If the 

answer is yes, list all job titles which ~ave been utilized by 

the Corporation since Aprill, 1969, and state as to each job 

title when it came into being, and until what date the job 

titlo was utilized. 

OBJECTION 

7. Sumitomo has answered this Interrogator'J for 

the period December l, 1974 t.~rough December l, 1977, which 

period of time.is approximately three years prior to commencement· 

of this action.* Sumitomo objects to furnishing t.~e infor:nation 

requested for the period prior to December l, 1974. Even if 

* See Defendant's Answers to Plaintiffs' Interrogatories served 
and filed herewith (hereinafter "Sumitomo's Answers"). 

' ' 
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Sumitomo were adjudjed liable to plaintiffs for any of the acts or 

.
1 

conduct alleged in the complaint, damages, if any, would by. 

applicable law be limited to a period of time of approximately 

three years prior to commencement of this action. Furtheri::10re, 

it would be unduly burdensome to require that Sumitomo search 

its records for such additional period of time to try to deter­

mine whether job titles other than the titles already identified 

for plaintiffs were used, particularly where such job titles 

may have been used for only a brief 9eriod of time. 

INTERROGATORY 

12. As of the last day of ~~e pay period closest 

to December l, 1977, give: 

(al the number of female employees at each of 

the Corporation's offices, further broken down to give: 

l. the number of female employees at aacb! 

of:ice by categor.1, such as executi ·,e, 

managerial, professional, clerical,etc.' 

2. the number of female employees at each 

office, by job title. 

(b) the number of employees ~hose country of 

national origin is not Japan at each of the Corporation's offices, 

further broken down to give: 

l. the number of employees whose country 

of national origin is not Japan at each 
' 

office by category, such as executive,. 

managerial, professional, clerical,etc, 

2. the number of employees whose country 

of national origin is not Japan at 

each office by job title. 

-2-
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OBJECTION 

l2. (a) Sumitomo has answered this Interrogator/ to 

the extent that it requests the number of female employees at 

'! each of its offices (see Sumitomo's Answers). Sumitomo o.bjects 
·, 
•; 

t~ furnishing the additional information requested .by Interroga-

tory l2(a). Prior to deter.Di.nation by this Court whether this. 

action may be maintained as a class action, the additional 

information requested does not appear reasona.bly calculated to 

lead to discovery of admissible evidence • 

ntT~RROGA.TORY 

13. Does the Corporation have a table of organi­

zation, or other cha~t or document(s) which sets fort.'l t.'le 

Cor:ior3.tion' s supervisory chain of comma."'l.d? If such a docume~.: 

or documents axist, identify all such dcc~ments :rom Aprill, 

l969 to date, and attach copies to the answers to these inter­

rogatories. If a table of organization e:ci.sts which has not ~een 

reduced to writing, please set forth in ~'lis answer. 

oa.r:::CT!O~! 

lS. Sumitomo ha.s answered this :nterrogatory wit.'l 

infer.nation as of ~ecember l, 1977 and has no objection to 

answering this Interrogatory for the period commencing December 

.: l, l974. Sumitomo objects to furnishing the infer.nation 

requested for the period prior to December l, 1974. Even if 

Sumitomo were adjudged liable to plaintiffs for ar.y of the 

acts or conduct alleged in the complaint,. damages, if any, 
:! 
,I 

would by·applica.ble law be li:nited to a period of ti:ne of 

approximately three years prior to commencement of this action. 

Whether Sumitomo had a table of organization prior to December 

l, l974 is not reasonably calculated to lead to discovery of 

-3-
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admissible evidence. 

INTERROGATORY 

l8. Bu· the Corporation filed with the Equal 

d Employment Opportunity commission Standard For:n l00, known as 

i! the Employer Information Report EEO-l? If the answer is yes, 

please state for what years since 1969 this form has been filed, 

and attach a copy of the form filed for eaeh year t.~rough the 

present year. 

0!3JEC'!'r n11r 

18. Sumitomo has answered this Inter=ogatory in 

respect of its New York City offices for the years 1975 and 

1976 and will furnish such information for 1977 when availabl~ 

·, (see Sumitomo's Answers). Sumitomo object~ to fu=:i.ishing such 

information or documents for the years prior to 1975, and to 

furnishing such information or documents for its branch offices. 

Sumitomo objects to furnishing such i.'1.formation for the period 

prior to 1975 because even if Su.-nitomc were adjudged lia.i:lle to 

plaintiffs for any of t.~e acts or conduct alleged in the com­

plaint, damages, if any, would by applicable law be limited to 

a period of time approxi~ately three years prior to commencement 

of this action. Prior to determination by this Court whether 

this action may be maintained as a class action, the infor:ution 

requested,insofar as it encom;>asses branch offices,does ~ot a99ear 

-as:11--s·•·•• -----··--. 
INTERROGATORY 

20. List the name, age, address, aex, countrJ of 

national origin, and school years completed by each employee 

-4-
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,, 
,, who is presently employed by the Corporation, and with respect 
ii q to each such employee state: 

!i 

:! 

I ,, 
;! 

(a) the office in which employee is employed; 

(b) all job titles held since date of initial 
employment,. including present job title; 

(c) the date of each job title change; 

•(d) salary received during the 12 month period 
from December 1, 1976 through November 30, 1977: 

(e) t..'le date of initial employment. 

O~JECTION 

20. Sumitomo does not maintain this information in 

:; a manner which would permit retrieval without undue burden to 
q 

:i 
Sumitomo. Much of the information requested is not verifiable 

., by Sumitomo. Sumitomo does not in any event maintain informa­
:i 
., tion relating to country of national origi~ of its employees. 
11 
·, Prior to a determination by this court whether this action may 

I 

:1 be mai.ntained as a class action, the information requested does 

:• not appear reasonably calculated to lead to discovery of admis­

sible evidence. 
'! 

'l'he information requested is confidential. 

,, Absent an appropriate stipulation of confidentiality, and consent! 
I 

by the affected employees to disclosure of the information 
'! 
' requested, Sumitomo objects to furnishing the information 

·i 
requested upon the s.-rounds t..'lat release of such information 

by Sumitomo might ex;>ose Sumitomo to liability to such employees 
I 

:1 for the release of such information. 

ii 
INTERROGATORY 

21. List the name, age, address, school year completed; 

of each woman hired by the Corporation who has left the employ of! 
I 

the Corporation since October 8, 1973, and with respect to each 1 

such !ormer employee state: 

-s-
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(al the date of initial employment: 

(bl all job titles held since date of initial 
employment; 

(c) date of each job title change • 

OBJECTION 

21. Sumitomo does not main~ain this infor:nation 

in a manner which would permit retrieval wit.'lout undue burden 

to Sumitomo. Much of the information requesi:ed is not verifiable 

by.Sumitomo. Prior to determination by this Court whether this 

action :nay be•maintained as a class action, the information 

requested does not appear reasonably calculated to lead to dis­

covery of admissible evidence. The information requested is 

confidential. Absent an appropriate stipulation of confidenti­

ality, and consent by the affected employees. to disclosure of 

t.~e infer.nation requested, Sumicomo objects to furnishi.~g t.'le 

information requested upon the grounds t.'lat release of such 

infor:nation by Sumitomo might expose Sumitomo to liability to 

such employees for the release of such information. If Sumitomo 

is required to collect and fur:iish any such infer.nation to plain­

tiffs, it should be limited to t.'le 9eriod commencing December l, 

l9i4. 

INTERROGATORY 

22. List the name, age, address, school years 

completed of each person whose country of national origin is 

not Japan hired by the Corporation who has left the employ of 

the Corporation since October 8, 1973, and with respect to 

each such former employee state: 

(al the date of initial employment: 

(bl all job titles held since date of 
initial empJ.oyment; 

(c) date of each job title change. 
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OBJECTION 
,, 
'I 22. Sumitomo does not maintain this information in 

a manner which would permit retrieval without undue burden to·: 

Sumitomo. Much of· the information requested is not verifiabl~ 

•· by Sumitomo. Sumitomo does not in any event maintain informa-

I 
I 
I 
I 

:: tion as to •country of national origin• of its employees. 
i 

Prior ! 
;; to a determination by this Court whether this action may be. 
!l 

maintained as a class action, the information requested does 
'i 

not appear reasonably calculated to lead to discovery of 

I. 

admissible evidence. The information requested is confidential. 

Acsent an appropriate stipulation of confidentiality, and consent\ 

·: by the affected employees to disclosure of the information 

,, requested, Sumit~mo objects to furnishing the information 
'! 

'.! 

requested upon the grounds that release of such information by 

Sumitomo might expose Sumitomo to liability to such employees 

for the release of such information. If Sumitomo is required 

to collect and furnish any such information to plaintiffs, it 

should be limited to the period commencing December l, 1974. 

INTERROGATORY 

25. List the n~, cl.dclress, sex, countrJ of 

national origin, titles and office where employed of all 

employees from Aprill, 1969 to date who have held, or continue 

to hold, supervisory positions. With respect to each such 

employee, state: 

(a) Cate of initial employment: 

(b) All job titles held since date of initial 

employment, including present job title. 

(c) If not presently employed by the Corporation, 

the date the employee left the Corl;)oration. 

-1-
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(d) Date of each job title change • 

. (e) Describe the unit, department, section, or 

other component of the Corporation which the employee supervises, 

or supervised prior to leaving the Corporation. 

(f) The number of employees under the supervision 

of the supervisor at present, or when the supervisor left t.~e 

employment of the Corporation. 

OBJECTION 

25. Sumitomo does not maintain this information in 

a manner whic;:h would per.nit retrieval _without undue burden to 

Sumitomo. Much of the information requested is not verifiable 

by Sumitomo. Sumitomo does not in any event maintain infor­

mation relating to •country of national origin" of its employees.: 
i 

Prior to a determination by this Court what.~er this action may i 

be maintained as a class action, the infor::iation requested does 

not appear reasonably calculated to lead to discovery of 

admissible evidence. The information requested is confidential. 

Absent an appropriate stipulation of confidentiality, and consent 

~Y t.~e affected employees to disclosure of the information 

requested, Sumitomo objects to furnishing the information 

requested upon the grounds that release of such information by 

Sumitomo might expose Sumitomo to liability to such employees 

for the release of such information. If Sumitomo is required 

to collect and furnish any such information to plaintiffs, it 

should be limited to the ?eriod commencing December l, 1974. 

INTERROGATORY 

26. List the name, agree, address, sex, count-..-y 

of national origin, and school years completed by each present 

employee of the Corporation, or former employee of the Corpora­

tion who worked with the Corporation during the period Aprill, 

1969 to date, who functions or functioned in a sales or selling 

capacity. With respect to each such employee, state: 

-a-
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. ~) date of i..~.i :.:ial employment: 

{b) all job titles held since date of initial 
employment, including present job title: 

(c) date of each job title change: 

(d) salary, including all commission payments, etc. 

OBJECTION 

26. Sumitomo does not maintain this information in 

a manner which would permit retrieval without undue burden to 

SW!litomo. Much of the information requested is not verifiable 

by Sumitomo •. Sumitomo does not in any event maintain infor­

mation relating to •country of national origin• of its employees • 

. Prior to a determination by this Court whether this action may 

be maintained as a class action, the infor::,.a.tion requested does 

not appear reasonably calculated to lead to discovery of 

admissible evidence. The information requested is confidential. 

Absent an appropriate stipulation of confidentiality, and consent 

by the affected employees to disclosure of the infer.nation 

requested, Sw:iitoreo objects to furnishing the information request­

ed upon the grounds that release of such information by Sumitomo 

might expose Sumitomo to liability to such employees !or the 

release of such information. !f Sumitomo is required to collect 

and furnish any such information to plaintiffs, it should ce 

limited to the period commencing December l, 1974. 

INTERROGATORY 

35. Does the Corporation maintain per~onnel files 

for individual employees? If the answer is in the affirmative, 

answer the following: 

(a) Are the files maintained on all employees. If 

not, list the job titles for which such files are maintained. 

{bl Identify all standard documents contained ~n 

such employee's personnel file, stating during that period of 
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time from Apri-1 l, l969 to date, each document was utilized, 

and. attach blank copies of each form utilized. If different 

types of files are maintained for different categories of 

employees, or for e_~loyees with different job titles, answer 

this question category by category, and/or job title by job 

title .. 

OBJECTION 

3S(b} Prior to a determination by t:.his Court whether 

i: this action may be maintained as a class action, the infor:nation 

requested does not appear reasonably calculated to lead to 

discovery of admissible evidence. If Sumitomo is required to 

collect and furnish such infer.nation to plaintiffs, it should 

be limited to the period commencing December l, 1974. 

IN':'ERROGATORY 

36. Has the Corporation ever been charged with 

discrimination on the basis of se~ and/or national origin in any 

other court, or before any public agency, federal, state or 

local, in any jurisdiction of the United States? If the answer 

is in the affirmative, list each case name individually, setting 

forth the forum, the case identification nwnber, and the status 

of each case. 

OBJECTION 

36. Plaintiffs are aware of charges which they filed 
! 

against Sumitomo with the United States Equal Employment Opportu-: 
:; I 

•· nity Commission and the Division of Human Rights of the Executive i 

Department of the State of New York. Plaintiffs are further 

aware that neither agency in such proceedings found reasonable 

or probable cause for the filing of such complaints. In the 

-l0-
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·1 

course of such proceedings, plaintiffs also became fully 

!l aware of another proceeding filed against Sumitomo. The infor­
q 
:I mation requested is a matter of public record easily accessible 
~ ! 

to plaintiffs. 

INTERROGATORY 

38. Identify separately and with particularity 

:i sufficient for use as a description in a s~poena each document 

:! (not already identified in the .answers to the foregoing inter­

rogatories or produced in response to the requests contained 

herein) which contains any of the information given in answer 

• to each of the foregoing interrogatories • 
. , 
! 

.i OBJECTION 

I 

I. 

·1 38. The information requested imposes an unreasonable I 
I 

' burden on Sumitomo • Many, many documents of Sumitomo may contain I 
some or all of the information given in Sumitomo's Answers. By 

mere example, Interrogatory "l" asks t.'le state of incorporation 

of Sumitomo. To demand that Sumitomo search for every document 

which contains such information is patently unfair and seeks to 

impose undue burden and expense on Sumitomo. Plaintiffs should 

~: !le required to frame their own document requests and not try 

to impose that burden on Sumitomo. 

Dated: New York, New York 
February 3, 1978 

-ll-

WENDER, MURA.SE & WHITE 

the F r.n 
torneys for Defendant Sumitomo· 

Shoji America, Inc. 
400 Park Avenue 
New York, New York 10022 
(212) 832-3333 
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D£FENDANT'S ANSWERS TO PLAINTIFFS' INTERROGATORIES 
SWORN TO FEBRUARY 3, 1978 

UNITED STATES "DISTRICT COUltT 
'· FOR THE SOUTHEBN DISTRICT OF NEW YO mt 

-------------------------------------x 
!.ISA M. AVIGLIANO, at al •. , 

Plaintiffs, 

-against-

St'MITCMO SHOJI AAERICA, INC., 

Defendant. 

---------------------------------------x 

76 Civ. 5641 {CHT) 

DEFENDANT'S ~SWERS 
TO PUINTIFFS' 
INTERROGATORIES 

D~fendant Swnitomo Shoji America, Inc. (hereinafter 

"Su.'Uitomo"} hereby answers "Plainti!::s' l:'irst Int:.errogatories 

and Request for Production of Documents" as :ollows: 

WTE~ROGA'!'ORY 

l. I~ what state of t.~e United States is the 

Cor,oration incorporated? 

1.. New York. 

INTERROGATORY 

2. State whethJr the Corporation is a sul:lsidia..ry 

• of any other corpora~ion. I! so, state t.~e name of the ?arent 

and state the location of the parent's principal offices. 

2. Sumitomo is a wholly-owned subsidiary of Sumi­

tomo Shoj·i Kaisha, Lt:.d., a .Japanese corporat:.ion which. maintains 

its prir.cipal pl~ce o! business at 15, Kita.ha.ma S-Choma, liigas!,.i­

Ku, Osaka, Japan, and 2-2 Hitosubashi l-C.~ome, C.~iyoda Ku, Tokyo, 

.;a.pan. 
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INTERROGATORY 

3. State where the Corporation maintains its 

principal office, giving the full address. 

ANSWER 

3. 345 Park Avenue, New York, New York 10022. 

I~tT!::RROGATORY 

4~ (As a."llended by December 29, 1977 letter of 

counsel for plaintiffs to counsel for defendant): State where 

the corporation maintains other offices, listing the full address 

of each office. 

(a) As to each office, state whether the 
personnel practices in effect are substan­
tially the same as the personnel practices 
in effect in the Corporation's principal 
office. 

(b) As to each office where the personnel poli­
cies are not substantially the same as the 
policies in effect at t.~e principal office, 
?lease state in detail how the policies 
differ from the principal office in respect 
to methods of hiring, promotion, testing, 
transfer, requirements for any job title, 
or other distinctions relating to the 
question of qualifications to fill similar 
job titles or perfort:1 similar work as may 
exist at the principal offices. 

(cl State whether a.~y employee of the Corporation 
has general authority over personnel practices 
in all of the offices of the Corporation. If 
the answer to the question is in the affirma­
tive, please state the name, title, and 
address of said employee, and set forth the 
scope of his authority over the personnel 
practices in all offices. If the answer is in 
the negative, state who has the general supervi­
sory authority over the personnel offices in 
each of the Corporation's offices, and state 
whether said employee or employees report to 
anyone at the principal office, or any other 
office·and, if so, to whom, listing addresses . 
for all employees and titles mentioned in this; 
answer. 

-2-
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ANSWER 

4. 350 Fifth Avenue, RoOlll 7100 
New York, New York 10001 

John Hancock Center, Suite 3818 
875 North Michigan Avenue 
Chicago, Illinois 60611 

1100 Milam Building, Suite 3434 
Houston, Texas 77022 

One California St. Suite 630 
s~ Francisco, California 94111 

26500 Northwestern Highway 
Suite 406 
Southfield, Michigan 48076 

Room 315, Cotton Exchange 
Building 

Dallas, Texas 75201 

900 Fourth Ave., Suite 3101 
Seattle, Washington 98164 

3108 First National Bank Tower 
1300 s.w. Fifth Avenue 
?~.tland, Oregon 97201 

1014 City National Bank Bldq., 
606 South Olive Street 

Room 3929, United St~tes 
Steel Building 

600 Grant Street 

Los Angeles, Calif. 90Cl4 

:! Pittsburgh, Pennsylvania 15219 

Ca) No. 

I' 
(b) Each branch office, except the office at 

ii 
350 Fifth Avenue, New York, New York has autonomous control over 

. I 
i 

n 
salary, hiring, promotion, testing, transfer and requirements for I 
job titles of certain employees including secretaries, clerks, I 
office business machine operators, maintenance personnel, guards, j 

chauffers, messengers, receptionists, telex machine operators, 

d etc. ~uch policies differ according to standards set by the 

branches, labor conditions and standards in the areas where the 

branches are located, customs and policies in the areas where 
;I .. 

the branches are located, and the requirements of each of the 
:i 

branches. 

:! 
I' Cc) No. Insofar as the employees described in 

it subparagraph(~) he:eof are concerned, personnel practices of 
~ ! 

the branches, except the office at 350 Fifth Avenue, New York, 

New York, are under general supervisory authority of the general 

, managers of each such branch, who do not report on such matters 
,, 

except on an informational basis to Sumitomo's principal office 
:: 

-3-
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i 
I 

;; (addresses for each of auch general managers are furni•h•d above). : 

'.; In New York, insofar as the employees described in subparagraph ., 
:: 

'i 
(b) hereof are concerned, personnel practices of both the offices 

, at 345 Park Avenue ·and at 350 Fifth Avenue are under the general 

· supervisory authority of Mr. H. Tsuwano, Personnel Manager, 345 

·· Park Avenue, New York, New York 10022. 

'• ., 

INTERROGATORY 

s. State the total number of employees employed by 

the Corporation. 

ANSWER 

5. 464 (approximately, as at December l 1977) • 

INTERROGATORY 

6. State the total number of employees employed by 

the Corporaticn a~ each of its offices. 

ANSWER 

.:. . New York, New York (345 Park Avenue) 209 
~ew York, :,ew York (3S0 Fifth Avenue) 21 
Pittsburgh, Pennsylvania 2 
Chicago, Illinois 73 
Detroit, Michigan 2 
Houston, Texas 36 
Dallas, Texas 6 
San Francisco, California 44 
Seattle, Washington ll 
Portland, Oregon 12 
Los Angeles, California ..il 

464 

INTERROGATORY 

7. Does the Corporation use job titles? If the 

answer is yes, list all job titles which have been utilized by 

I 
i 
I 
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tha Corporati~n since Aprill, 1969, and state as ·to each job 

title when it came into being, and until what date the job 

title was ~tilized. 

ANSWER 

Counsel for plaintiffs and Sumitomo have agreed 

that Sumitomo- may answer this Interrogatory with information as 

of December l, 1977 without prejudice to Sumitomo's right to 

o~ject to furnishing an answer to this Interrogatory for any 

period of time prior to December l, 1977. Sw:u.tomo does not 

object to answering this Interrogatory for the period December l, 

1974 through December l, 1977 but objects to furnishing informa­

tion for any period prior thereto (see Sumitomo's Objections to 

Plaintiffs' Interrogatories, hereinafter •sumitomo's Objections•, 

served. and filed herewith). With respect to the period Decem:,er 

l, 1~74 through December l, 1977, Sumitomo's answer is as 

fol ~c-ws: 

7. Yes. General Manager, assistant general manager, 

department manager, sub-branch manager, manager, assistant manager, 

assistant to general l"l&nager, administrator, supervisor, senior 

clerk, senior secretary, clerk, secretary, business machine oper­

ator, 'maintenance, salesperson, guard, chauffer, messenger, 

receptionist, telex machine operator. Not all such titles are 

formally assigned and other designations may be used from time 

to time. All such ·titles were used prior to December l, 1974 and 

al.l are still utilized except supervisor, use of which was dis­

continued September l, 1977. 

IN'l'EP.ROGA'l'ORY 

8. Does the Corporation use job descriptions? If 

:: the answer is yes, identify al.l job descriptions which have been 

-s-
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in use since Aprill, ~969, and annex copies of all doCWDents 

"containing job descriptions which have been utilized at any 

time by the corporation since Aprill, 1969 to date, specifying 

the periods wh.en said descriptions have been utilized. 

ANSWER 

8. -l~o. 

INTERROGATORY 

9~ If the Corporation has utilized job descriptions 

which have not been reduced to writing, please list each job by 

,;.;. tle, stating next to each j.ob what the description of the 

joc is, and state when the Corporation has employed persons 

L tr.; !ill such jot: from Aprill, 1969 Ulltil the present. 

ANSWER 

9. Not applicable. 

INTERROGATORY 

10. Does the Corporation classify employees into 

categories such as executive, managerial, professional, technical, 

clerical, etc.? If the answer is in the affirmative, identify 

all documents which describe how the classification is accomp­

lished, and attach copies to these answers. Also list all job 

titles which fall within each category. 

ANSWER 

10. Yes. Sumitomo maintains no documents which 

describe how such classification is accomplished. Job titles 

.. are not formally tied to employee classification nor do job 

. -6-
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titles in all cases !all exclusively within one e.nployee classi­

.;ucation. The "following list relates job titles, informal or 

otherwise, to employee classification only to the extent that 

such job titles usually do fall within employee classification: 

Emplovee C~assification 

Executive 

Managerial 
and Supervisory 

Others 

Job Title Usually Within 
Classification 

General :-tanager, Assistant 
General: Manager and Department 
Manager (if made executives) 

General Manager, Assistant 
General Manager, Department 
Manager, Sub-branch Manager, 
}tanager, Assistant ~anager, 
Assistant to General Manager, 
Aciministrator, Senior Clerk, 
Senior Secretary 

Clerk,Secretary, Business 
Machine Ocerator, Maintenance, 
Salescerson, Guard, Chauffer, 
Messenger, Recaptionist, Telex 
Machine Operator. 

INTERROGATORY 

ll. If t.~e Corporation orally classifies employees, 

and/or refers to employees as executive, managerial, professional,! 
' ! technical, clerical, etc., please list all such categories 1 

utilized and list all job titles which fall within each category. 

ll. See answer to Interrogatory 10, above. 

INTERROG).TORY 

12. As of the last day of t.~e pay period closes':._ to 

December l, 1977, give: 

(a) the number of female employees at each of the 

Corporation's offices, further broken down to give: 

l. the number of female employees at each 

office by category, such as execu':.ive, 

managerial, professional, clerical, etc.: 

:. the number of female employees at each 

office, by job title. 

_,_ 
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. Cb) the number of employees who•• country of 

national origin is not Japan at each of the Corporation's offices, 

further broken down to give: 

12. 

l. the number of employees whose country of 

national origin is not Japan at each office 

by category, such as executive, managerial, 

professional, clerical, etc.1 

2. the number of employees whose country of 

national· origin is not Japan at each office 

by job title. 

(a) Sumitomo has no objection to furnishing 

?lainti:::.:'s wit:h the number of female employees at each of Sumitomo'.; 

offices. hs to the balance of the information requested by Inter­

rogatory l2(a), see Sumitomo's Objections served and filed 

herewith. 

Office 

New York (345 Park Avenue) 

New York (350 Fifth Avenue) 

Pittsburgh 

Chicago 

Detroit 

Houston 

Dallas 

San Francisco 

Seattle 

Portlc'lnd 

Los Angeles 

-a-

Number of Female 
Employees at Office 

80 

16 

l 

28 

l 

l4 

2 

23 

4 

6 

24 
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12. · (b) SUJll.itonio does not maintain information as to 

•national origin• of its employees. 

INTERROGATORY 

lJ. Does the Corporation utilize any selection 

criteria by which it determines, or which aids in the determina­

tion of whom it will hire for jobs, or promote? If the answer 

to this question is in the affirmative, please answer the 

following addi~onal questions. 

(a) Bas the criteria which is or has been 

utilized in writing? If so, identify all documents containing 

such criteria from Aprill, 1969 to date, and attach copies of 

all such documents to the responses to these interrogatories. 

(bl If the criteria utilized has not been 

::eJ.,;...;.,.d t·.· '.;' :.:. t; ng, l.:.st wh.a. t the criteria is for each job 

title and/or classification utilized by the Corporation since 

Aprill, 1969 to date in descending order of importance, speci­

fying for what period the criteria has been in effect and 

state whether the criteria has changed from time to time, and, 

if so, list the appropriate changes for the relevant time periods.· 

13. Counsel for plaintiffs and Sumitomo have agreed 

~at Sumitomo may answer or object to this Interrogatory at a 

later date to be mutually agreed upon by counsel. 

IN'l'!:RROGATORY 

14. Does the corporation utilize career paths and/or 

progression ladders as methods of determining eligibility for 

promotion? If the answer to this interrogatory is yes, please 

answer ~~e following questions: 

-9-
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· (a) Does the Corporation have any documents 

which identify career paths or progression ladders? If so, 

identify all such documents from Aprill, 1969 to date, and 

attach copies to the answers to these interrogatories. 

(bl If the corporation utilizes career paths 

and/or·progression ladders which are oral, please set forth any 

such career path or progression ladders which have been utilized 

from Aprill, 1969 to date, specifying the period in which each 

career path and/or progression ladder was utilized. 

ANSWER 

14. Counsel for plaintiffs and Sumitomo have agreed 

that Sumitomo may answer or object to this Interrogatory at a 

later data to be mutually agreed upon by counsel. 

INTERROGATORY 

15. Does the Corporation have a table of organization, 

or other chart or document(sl which sets forth the Corporation's 

supervisory chain of command? If sue.~ a document or documents 

exist, identify all such documents from Aprill, 1969 to date, 

and attach copies to the answers to these interrogatories. 

a table of organization exists which has not been reduced to 

writing, ;;>lease set it forth in this answer. 

ANSWER 

15. Yes. Counsel for plaintiffs and Sumitomo have 

agreed that Sumitomo may answer this Interrogatory with informa­

tion as of December l, 1977 without prejudice to Sumitomo's 

right to object to furnishing an answer to this Interrogatory 

:~,:- an7 period of time prior to December l, 1977. Sumitomo 

de.••.?!:: not object to answering this Interrogatory for the period 

-10-



45a 

December l, 1974 through December l, 1977 out objects to furni..;h­

ing such information for any period prior thereto (see Sumi.tome's 

Objections served and filed herewith). With respect to Sumitomo's 

documents reflecting its supervisbry e:hain of ccmmand as of 

December l, 1977, ~om Ex.~ibit •1• hereto.* 

IIiT"'-RROGATORY 

16. Has the Corporation since Aprill, 1969 to date, 

utilized an employee's country of national origin, for example, 

Japanese citi;enship, as a criterion for eligibility to hold 

certain jobs with the Corporation? If the answer to this inter­

rogatory is yes, please answer the following questions: 

(a) For which jobs has this criterion been 

u~ilized, and state t.~e ti.~e period of utilization from Aprill, 

1.969 to date. 

Cb) For any of the jobs _lis~ed in answer to sub­

s~ction (a) above, is the criterion mandatorJ? If so, state :or 

which jobs t.~e criterion is mandatory, and over what time periods 

from Aprill, 1969 to date • 

. A.l'iSWER 

16. No. 

INTERROGATORY 

17. aas the Corporation utilized sex as a criterion 

for eligibility for any job with the Corporation from Aprill, 

1969 to date? If the answer to this question is yes, please 

answer the following questions: 

•Infornarion zor the r.=riod com:::~ncing ~e====~r l, 1974 will ba · 
furnished at a l"ter ~ate to be mutually ~greed upon by counsel. 

-ll-
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(a) For which jobs has this criterion been 

utilized, and state the time· period of utilization from Aprill, 

1969 to date. 

(b) · For any of the jobs listed in answer to sub­

. section (a) above, is the criterion mandatory? If so, state for 

'which jobs the criterion is mandatory, and over what time periods 

: from April l, 1969 to date. 

17. No. 

INTERROGATORY 

lS. Has the Corporation filed with the Equal Employment I 
Opportunity Commission Standard For:n 100, known as the Employer 

Information Report EEO-l? If the answe: is yes, please state 

for what years since 1969 this form has been filed, and attach 

a copy of the form filed for each year through the present year • 

• tNSWER 

lS. Yes. Sumitomo does not object to furnishing the 

information requested by this Interrogatory for its New York City 

•:of.fices for the years 1975, 1976 (and 1977 when available) but 

objects to furnishing such information for any period prior there­

to, a.~d for any of its offi~es other than ~ew York (see Sumitomo's 

Objections served a.~d filed herewith). For Employe: Information 

Report EEO-l for Sumitomc's New York City offices for the years .. 
:~ 1975 and 1976, see Exhibit •2• hereto. 

H : INTERROGATORY 

, . 19. Does the Corporation maintain any documents 

., re.fleeting the composition of its employees, containing break 

-12-
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• downs of nUIDQer of employees by sex, race, and/or country of 
il . 
, national origin? If the answer to this question is yes, specify 

;: for what yea.rs since April l, 1969 such documents have been 

,;kept, identify each document, and annex a copy of each document 

,. to the answers to t.~se interrogatories. 

Ii ANSWER 

19. No. 

INTERROGATORY 

20. List the name, age, address, sex, country of 

national origin, and school years completed by each employee who 

is presently employed by the Corporation, and with respect to 

each such employee state: 

with. 

(al the office in which each employee is employed; 

(bl all job titles ~eld since date of initial 
employment, including present job title: 

(cl ~a .l.:ite of each job ::itle change; 

(dl ~ala..ry received during the 12 ~~nth period 
from December l, 1976 through November 30, 1977; 

(el t.~e date of initial employment. 

ANSWER 

20. See Sumitomo's Objections served and filed here-

INTERROGATORY 

21. List the name, age, address, school years 

completed of each womAn hired by the Corporation who has left 

the emplo::t of the Corporation since October 8, 1973, and with 

respect to each such former employee state: 

-13-
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(a) the date of initial employment; 

(b) all job titles held since date of 
initial employment; 

(c) data of each job title change. 

ANSWER 

21. See Sumitomo's Objections served and filed here-

I~TERROQ..TORY 

22. List the name, ages, address, school years 

completed of each person whose country of national ori~in is 

not Japan hired by the Corporation who has left the employ of 

the Corporation since October 8, 1973, and wit.'l respect to 

each such former e~ployee, state: 

with. 

(a) the date of initial employment: 

(b) all job titles held since date of 
initial employment; 

(c) ca~e of each job title change • 

• ;:-iSWER. 

22. See Su."l1i.tomo's Objections served and fil~d he:e-

INT=:RROQ..TORY 

23. State whether the Corporation has maintained a 

personnel manual or any document containing personnel policies 

since Aprill, 1969 to date. If the answer is yes, identify 

the manual or manuals, and/or documents stating dates in which 

each has been in use by the Corporation and attach copies to 

t.'l-:: answers to these int:errogatories. 

-l4-
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ANSWER 

23. Counaal for plaintiffs and Sumitomo have agreed 

that Sumitomo may answer or o!)ject to this Interrogatory at a 

later date to be mutually agreed upon by counsel. 

INTERROGATORY 

24. State whether the Corporation has any documents 

set:ing forth employee pay rates and/or benefits, or which set 

forth opportunities for employee advancement, or materials which 

in any way e::plain career opportunities with the Corporation. If 

the answer is yes, identify all such documents from Aprill, 1969 

to date, and attach copies to the answers to these interrogatories. 

24. Counsel for plaintiffs and Sumitomo have agreed 

that Sumitomo may answer or object to this Interrogatory at a 

la~er date to be mutually agreed upon by counsel. 

INTERROGATORY 

25. List the name, address, sex, country of national 

origin,.title, and office where employed of all employees from 

Aprill, 1969 to date who have held, or continue to hold, super­

visory positions. With respect to each such employee, state: 

(a) Date of initial employment; 

(b) All job titles held since date of initial 
employment, including present job title. 

(c) If not presently employed by the Corporation, 
the date the employee left the corporation. 

(d) Date of each hob title changed. 

(e) Describe the unit, department, section, or 
other component of the Corporation whic.~ 
the employee supervises, or supervised prior 
to leaving tile Corporation. 

-lS-
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· Cf) The number of employees under the su0ervision 
of the supervisor at present, or when the 
supervisor left the employment of the Corp­
oration. 

ANSWER 

25. See Sumitomc's Objections served and filed 

INTERROGATORY 

26. List the name, age, address, sex, country of 

national origin, and school years completed by each present 

employee of the Corporation, or former employee of the Corpora­

tion who worked with the Corporation during the period April 1, 

1969 to date, who functions or functioned in a sales or selling 

c~pacity. With respect to each such employee, state: 

(a) date of initial employment: 

(b) all job titles held since date of 
initial employment, including present 
job title: 

! (c) date of each job title change: 

(dl salary, including all commission 
i 

payments,etc-! 

~SWER 

26. See Sumitomo's Objections served and filed 

herewith. 

INTERROGATORY 

27. Does the Corporation have any written criteria 

it utilizes to determine eligibility for hire, transfer or 

promotion to sales or selling jobs? If the answer is yes, 

identify each document whic.~ contains such criteria and attac.~ 

cc~ies to the answers to these interrogatories. 

-16-
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ANSWER 

27. Counsel for plaintiffs and Sumitcmo have agreed 

that Sumitomo may answer or object to this Interrogatory at a 

later date to be mutually agreed upon by counsel. 

INTERROGATORY 
.j 

l 
I 

; 

28. If the Corporation does not have written criteria :­

with regard to eligibility for sales or selling jobs, does the 

Corporation have oral criteria? If the answer is yes, list all 

criteria utiJized in order of importance, stating which, if any, 

of the criteria utilized are mandatory. 

ANSWER 

28. Counsel for plaintiffs and Sumitomo have agreed 

1:hat Sumitomo may answer or object to this Interrogatory at a 

later date to be ~utually agreed upon by counsel. 

INTERROGATORY 

29. State whether the Corporation has any standard 

pr~cedure by which an employee may seek a promotion, or by which 

th~ C~rp?racion grants pro?:10tions on its own initiative. If the 

answer to this interrogatory is in the affirmative, please answer 

the following questions: 

(al Is the procedure in writing? If the answer to '. 

this question is in t.~e affirmative, please answer the following: 

(i) identify the document or documents and 
attach copies to the answers to these 
interrogatories; 

(ii) by whom were the procedures promulgated? 

(iii) how were they communicated to the 
employees? 

-17-



52a 

(iv) to employees in which job titles were the 
procedures COllllllunicated, and when were 
they communicated? 

ANSWER 

29. Counsel for plaintiffs and Sumitomo have agreed 

that Sumitomo may answer or object to this Interrogatory at a 

, later date to be mutually agreed upon by counsel. 

INTERROGATORY 

30. Does the corporation have oral, rather than 

written stand~rd procedures for promotion? If the answer is yes, 

. a.~swer the following additional questions: 

.; 

(a) By whom are the oral procedures promulgated? 

{bl Haw are they communicated? . 

(cl To which employees, and when? 

{d) State in de,ail what the procedures are. 

ANSWER 

30. Counsel for plaintiffs and Sumitomo have agreed 

•:.h.1t Sumitomo may answer or object to this Interrogatory at a 

later d~tc t~ be mutually agreed upon by counsel. 

INTERROGATORY 

31 Does the Corporation have oral, rather than written 

procedures by which employees may become salespersons? If the 

answer is yes, answer the following questions? 

(a) By whom are the oral procedures promulgated? 

(b) How are they communicated? 

(c) to what employees and when? 

(d) State in detail what the procedures.are. 

-18-
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ANS.'1ER 

31. Counsel for plaintiffs and SWDitomo have agreed 

that SWDitomo may answer or object to this Interrogatory at a 

later date to be mutually agreed upon by counsel. 

INTERROGATORY 

32.· Has the Corporation utilized any tests from 

. April l, 1969 to data for the purpose of selecting applicants 

If fo~_employment in, or promotion or transfer to, any job. 
i 

the answer to 'this question is yes, answer the following questions. : 

(a) Identify all such tests and attach copies 

_to the answers to these interrogatories, and state when each 

.. test was used. 

(bl As to each test, unless the test is attached 

to the answers, describe in detail the nature of the test and 

the questions asked. 

(c) As tc each test, describe the criteria which 

tne Corporation applied, including the passing grade, etc. 

(d) As to each test, state who judged or judges 

the test results, and/or made or makes dete.rminations as a result 

~herec!. 

.I ,, 

A.'iSWER 

32. Counsel for plaintiffs and Sumitomo have agreed 

that SWDitomo answer or object to this Interrogatory at a later 

date to be mutually agreed upon by counsel. 

INTERROGATORY 

33. State whether the Corporation has had, or 

presently has a training or education program which employees 

~ay utilize to seek promotions or transfers. If so, describe 

-19-
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in detail, including the d3tes cf initiation and ter.llinaticn: 

what employees are eli~ible fer inclusion; how the existence cf 

the program was communicated to employees; and, the n\mlbers of 

employees who enrolled, year by year, from April 1, 1969 to date, 

indicating sex and country of national origin during each program. 

Also state as to each such program whether the Corporation 

actually ran the program, and if not, who did. Also list the 

address where each program was conducted. 

ANSWER 

33. Cou.~sel for plaintiffs and Sumitomo have agreed 

that Swnitomc may answer or object to this Interrogatory at a 

later date to be mutually agreed upon by counsel. 

It;TERROGATORY 

34. State whether the Corporation utilizes any system 

c! written evaluations or efficiency reports regarding the quality 

and quantity of work performed by employees. If so, answer the 

following: 

(a) Identify all such documents, stating during 

what period of time from Aprill, 1969 to date each report was 

:..·;.:..i..:.-~e..:, a:1c :it-:ach blar.k copies oi each form utilized. 

(bl For each evaluation utilized, state which 

categories cf employees by job title were, er are, evaluated. 

(c) For each category of employee by job title 

evaluated, state how often they are evaluated, listing the date 

cf the last evaluation. 

ANSWER 

34. Counsel for plaintiffs and Sumitomo have agreed 

that Sumitomo may answer or object to this Interrogatory at a 

lat..,r date tc iJe mutually agreed upon by counsel. 

-20-
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INTERROGATORY 

35. Does the corporation 111&intain personnel files 

for individual employees? If the answer is in the affirmative, 

answer the following: 

(a) Are the files maintained on all employees. 

If not, list the job titles for which such files are 111&intained. 

(b) Identify all standard documents contained 

.in such employee personnel file, stating during what period of 

ti.me from Apri~ l, 1969 to date, each document was utilized, and 

attach ~lank copies of each form utilized. If different types 

. of files are maintained for different categories of employees, 

or :or employees with different job titles, answer this question 

category by category, and/or job title by job title. 

A.~SWER 

35. Yes. 

(a) Yes. 

(bl See Sumitomo's Objections ser-~ed and filed 

UITZR~OGATORY 

36. Has the Corporation ever been charged with 

discrimination on t.~e basis of sex and/or national origin in any 

other court, or before any public agency, federal, state or local, 

in any jurisdiction of the United States? If t.~e answer is in 

the affirmative, list each ease name individually, setting forth 

the forum, the cue identification number, and the status of 

each case. 

-21-
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ANSWER 

36. Sea Sumitcmo's Objections served and filed 

herewith. 

INTERROGATORY 

37. With regard to each question above which requires 

-the Corporation to set forth information which is not based on 

documents, please given the source of information, stating the 

n&J!l8 and address of the informant(s). 

ANSWER 

37. Mr. M. Tsuge, Manager 
Bunker Section 
Petroleum Products Department 
Swnitomo Shoji Kaisha, Ltd. 
24-l, Kandanishikicho 
3-chome, Chiyoda-ku 
Tokyo, Japan 

Mr. H. Nakagawa, Manager, Legal 
Department 

Sumitomo Shoji America, Inc. 
345 Park Avenue 
N~w York, New York 10022 

INTERROGATORY 

38. Identify separately and with particularity 

suff~cient for use as a ~escription in a subpoena each document 

(not already identified in ~he answers to the foregoing inter­

rogatories or produced in response to the requests contained 

herein) which contains any of the information given in answer 

. to each of the foregoing interrogatories. 

ANSWER 

3 S. See Sumi tome's Objections served and filed her~ui t~' 
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INTERROGATORY 

39. State whether the Corporation asserts that either ' 
1· 

sex and/or country of national origin is a~ fide occupational ; , · 
qualification (hereinafter "b.f.o.q.•) for holding of any job 

with the Corporation. If the answer is in the affirmative, list 

all job titles and/or categories in which the Corporation asserts 

.· a b.f.o.q. defense: listing for each job title or job category 

what defense is asserted, and stating in detail the basis for 

the-assertion of the defense. 

ANSWER 

39. No. 

Da~ed: New York, New York 
February 3, 1978 

-23-
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H. Nakagawa, being duly sworn, deposes and says 

that deponent is Manager, Legal Department of Sumito'IIO Shoji 

,, America, Inc., defendant in the within action, that he has 

read the foregoing answers to plaintiffs' first interrogatories 

and req~est for production of documents and knows the contents 

t.'l\ereof, and that the same is true to deponent' s own knowledge 

except as to matters therein stated to be alleged on information 

and belie!, and as to those matters deponent believes it to be 

Sworn to before me this 

3rd/d~f February, 1978 

Yerrd~ ~~ 
Notary Public 
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• ·=- ,-=.. EH. .~OYER INFORM :.TION REPOR )E0-1 

J Ul1:;,,:310 
S., J .) 2 7 :> ·) 

.s - sic ecs 
.5 l JO 2ti0 IJ 

Section A-TYPE OF REPORT 

Reier to instructions lor number and types ol reports to i,. filed. 

Jc.!.a n~~.; .. .-u~ 
Commitl11-~ 

• Equal · Employment 
Opportunity Commis-­
sinn 

• omce or Feaarai 
Contract Comphanca 

1. Indicate by marking in the appro~iate box tne type of reporting unit for which this copy of the tonn is submitted (MARK ONLY ONE BOX). 

(1) 0 Singta-establisnment Employer Report 
Multi-establishment Employer: 
(2) 0 Consolidated Report 
(3) ~ HeadQuarters Unit Rer,ort 
(4) O Individual Establisnment Re;>art (suanit one for eam 

establishment with 25 or more employees> 
(5) 0 Special Report 

2. Total number of reports being filed by this Company (Answer on Consolidated Report only) ______________ _ 

Section a-COMPANY IDENTIFICATION ( To be answered by all employers) 

1 .Nameof Company which owns or controls the establishment for which th,s report is filed(lf same as label,skip to item 2,this sectic.""r 

Address (Numoer and street) 

b. t:mptoyer 
taentilication No. 

2. Establishment tor wn,ch tn,s repod is tiiea, 

City or town County State 

a. Name of estaotisnmant SUMITOMO SHOJI AMERICA, INC. 
Address (Number and street) 

345 Park Avenue 

b. Employer Identification No. 

3. Par!!nt of affiliated company 

a. Name of parent or att, I iated company 

Address (Number and street) 

City or town 

New York 
County State 

N 

(If same as label. skip.) 

(
Multi-establishment Employers: 
Answer on Consolidated Report only 

b. Employer Identification No. 

City or town County State 

ZIP cede 

Section C-EMPLOYERS WHO ARE REQUIRED TO FILE (To be answered by all employers) 

~ Yes O No 

Y.J 10 No ::.:., Yes 

1. Does the entire company have at least 100 employees in the payroll period fo, wnich you are reporting? 

2. Is your co,nparv alfi I iated through commcn ownership anCl/or centralized rmnagl!fflfrnt w1tn other entities in an 
enterprise w1tr a total employment of 100 or more? 

NOTE:_ If the ansv . .:r is NO to BOTH questions, skip to Section G; otherwise complete ENTIRE form. 

OFFICE. 

a. 

b. 

c. 

d. 

USE 
ONLY 

0 Vos KJ No 3. Does the comoany or any of its establishments (a) r.ave a ..,.1me contract with any agency of the Federal Goverrment. 
a Federally•ass,sted construction contract, or a suticonrract at any tier under any prime Government contract, amounting 
to more than S10,000: or (bl serve 3S a dapos,tory of Federal Goverrvnent funds; or (C) serve as an issuing and paying 
agent of :..;.s. Savings Bonds and Notes: or (dl hold a Feoerat Government bill or lading in any amount? 
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spaC:;lically excl-.1.lod as set forth In the instr, :Irons. Entar tne ap.;ro;ir 
3S zeros. In column:; 1. 2, and 3, inclu,V-""' L employees in thtl es, . ' - TOTAL £MPLOYm . '• E STABllSHMEHT 

.Joo 
Total Categories • Total Total 

Maie Female 

. . . . .... ' - -
60a es on ~ .. :.:'.<>S .,.;,,, 1.i d:. cc,1u,w1:.. c,.-;,nk s;pacas. w1Ll be ccns,aered 

,nt including t .. ··c, in minority groups;.. 

M!HORITI GROUP L,;i,oms 1su A~ptftdil 151 far dtfilrtlolSJ .. 
MALE FEMALE 

Spanish Emplovees 
Inc1udrng lncl.;ding Including American Surnamed American 

Spanisn 
Sutnamed 

ISee Ao;:iendix •41 tor 
. Minorities Minorities Minorities · Nejro Oriental Indian• American Ne~ro . Oriental Indian• Americ;n 

(9¼ defin1t1ons.J 
( 1) (2) (3) . ( ) ('5) 101 (7) ( ) (tO) tU.lI 

. 
30 30 : ?7 Officials and rranagers 

29 29 I 24 . 
Professionals. ................ - ' 

Technicians. ..................... 1 1 I 1 
I I 

44 i 44 I 

40 Sales workers. .................. i 
I 

Office and clerical.. ........ 100 25 7r:; c; 2 11 8 

Craftsmen (Ski I lecn ......... 
Operatives 1· 1 (Semi-ski I led~, ............. 

I 
. 

ubOl'ers (Unskilled~ ....... 

Service workers. ........ ..... 

TOTAL-. 205 130 75 97 2 11 8 
i ctal employment reported 

·173 104 69 10 7 n previous EE0-1 report 7q 1 

(The trainees below should also be included in the figures for the appropriate occupational catego,ies abo11eJ 

Formal (1 l (:?l (3) (41 • (5) (6) · (7) (8) ( l (10) 

On-the, White collar ...... 1------+------1------t-----,-----i-----1-----t-----i-----i----+----job 
trainees 
---""""P"..Qduction 
·tn Alaska include Eskimos and Aleuts with American Indians 

1. NOTE: On consolidated report, skip questions 2-5 and Section E. 4. Pay period of last report suomittecl for this establishment 
2. How was information as to race or Erthnic group in Section D 3/1 - 3/31/74 obtained? 

1 ~ Visual Survey 3 O Other--Specify ................ . 
5. Does this astabtish.-nent employ apprentices? 

2 ~ Employment Record 
3. Dates of payron period used-

This year? 1 0 Yes 2 0 No 
Last year? l O Yes 2 5a No 

4/1 - 4/30/75 

Section E-ESTABLISHMENT INFORMATION 

1. Is the location ·ot the es tab I ishment the-same-as that reported 2~ Is the rrajor business ac"tivity at this establishment the 
same as that reported last year? last year? ' Reported on 

Did not report 
4 

combined 
1 ~ Yes 2 0 No O 3 0 last year O basis 

No report Reportect on 
1 &:! Yes 20 No 3 0 last year 4 0 combined basis 

3. What rs the rm1or activity of this establrsr.ment? (Be specific. : e .. rrantacturir.g steel castings, retatl grocer. wholesale plumb­
ing supplies. title insurance:. etc.. lncluda the specific type of product or type ::it service provided, as well as the principat bus· 
mess or 1ndust1Ial activity 

Import & Export 

Section F-REMARKS 
Use th:<; item to give any 1der.t1f1cat,on dat& appearing on last re,x,rt which differs from thl'lt given above. explain rrajor changes 

In composition or reporting units. dnd other pertinent information. 

Section G-CERTIFICATION (See instructions G) 

Check 
one 

1. 0 All reports are accurate and were prepared In accordance w,tr, the 11'\structions (check on consolidated only) 
2 .. ~ Th is rel)Ort Is accurat,, and was prepared in accordance w, th the 1nstruc:1ons. 

---------·-· 
Name of AutlH.ll tZ~d Orf IcIal Date 

OFFICE 
USE. 

ONLY 

e. 

Shigehiro,Kurnarnoto 

I Trtle Exective Signature 

yice Presidett 5/29/75 
Name of person ro cor,t,1ct regarding 
!hrs repcrt (Ty~ n, ;.: 1nt) 
Allan Roberts 

Title 

Ass't Mgr-Personnel 

~ --------·--
' Aocress I (Number and street) 

I 
'. City and State 

;New York, N. Y. 
!ZIP code Telephone Number Extension 
! 10022 

Area COdi.> 

212 935-700 
Al; ,,•;,.orts Jnd 1ntorrmt: Qn •~bt'!rn~o frcm ind 1vIduaI re;:or:s wI Ii o,;, k•,cl .,;ant 1den1tal as wquirod by Section 709 (e) of Title m 

•ILL.FULLY FALSE STATEMENTS ON THIS REPORT ARE PUhiSUBLE BY LAI. U.S. COOE. nTtE IJ. SECTION lllOI 
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E. .>LOYER INFORM.''.Ti'.)N REPOR ;eo-1 
. . . 

J S=3 

. . 
C Ll = 6 l O 2 3 l 5 U=. {:I l O 2 3 l , E · 1 = 13 5 61 2 lld b 

SUMITOMO 
34~ PAi-.:K 
~-.It',, Y1.)RI, 

SHIJJl 
AVE 

LOuL 2 

• Eqwl Em11loy111cnt 

Opportunity Comm,s• 
sion · 

• Olf1cn of Ff)(lm,1I 
Contract Compliance 

L 

Section A-TYPE OF REPORT ., 
Aofer to lnslrucUons for number and types of reports to bo filed. 

Indicate by marking in lhe appropri:Jlo box lho lype of reporting uml for which this copy of tho form is submitted (MARK ONLY ONE BOX): 

(1) 0 Single-establishment Employer Report 

Multi-establishment Employer: 

(2) 0 Consolidated Report 

(3) D: Hear.touarters Uni! Report 
(4) D tnd1v1dual Establishment Report (submit one for each 

establishment with 25 or more employees) 
(S) 0 Special Report 

· 2 Total number of ~epc,rts be,ng toted b·1 th,s Company (Answer on Conso:1d,1Icd Report only; ________________ _ 

Section B-COM?ANY IDENTIFICATION (To be answered by all employers) 

· 1. Name of.Company which owns or controls lhe er.tabllshment lor which this report is liled (If same as label. skip lo item _2. lh1s section) 

Acdress (Number and street) 

b. Emplo-.ier 
ldentilicaI,on No. 

2. Establishment for which th,s report is filed. 

n. Name ol establishment 

Addrfl5S (Number and strcut) 

345 Park Avenue 

b. Employer loentihcalion No. 

Sumitomo 

Coty or town 

Coty or town 

New York 

County Slate 

Inc.. 
County Slate 

N.Y. 

(If same as label. sk,p.) 

3. Parent of afl,I,ated company ( 
Mulh-eslabllshment Emoloyers: ) 
Answer on Consoildalcd Report only 

a. Name of parent or affiliated company b .. Employer ldenhlicat,on No. 

Address (Number and street) City or town County Slate 

ZIP code 

ZIP·code 

10022 

Section C-EMPLOYERS WHO ARE REQUIRED TO FILE (To be answered by all employers) 

Yus No 1, Docs the entire company h:we at le.isl 100 employees in the payroll p,:irood tor ·Nhoch you are report,nl)? 

OFFICE 
USE 

ONLY 

a. 

b. 

C. 

d 

~ D 
□ 

.;....--='------ ------ -·------ ----------
L;J Y,·s 

□ Yes .rn 

No 2. 

No 3. 

I~ y,u,r c:un,p;iny illf1hah·d lhruuqll t:ornrnon owncr:;h1p and/or contr.ih.zucJ rnan:iqomont w11h othor ont1lU)S an ;in 
ontc:rt,rtse w,th a tol;il employment of 100 or more·> 

Does the company or any of its establishments (a) have 50 or more cmpfoycr,s ANO (b) is not exempt as provided b:, 41 CFR 
60-1.5. ANO eithor (1) is a promo government contr;iclor or first-her subcontractor, and has a contract. subcontract. or purct,ase 
order amounting to SS0.000 or more. or (2) serves as a depository of Government funds on any amount or ,s a financial institution 
which ,s an issuinq and paying agent for U.S. Savings Bonds and Savings Notes? 

NOTE: Ii the answer ,s yes to ANY of these quesllons. complete the entire form; otherwise sk,p to Section G. 

ilcr.il


J1tl'111111s, I, 1, u11J ~. i11c/ucl,• J\ll rm,.,,--. .. "' 1/,., i,ifc,l,/j~/uuc - ., ----
!Oltl lMl'LOYllS ,,; 't~IAUlliltMllll 

··---- --- -- ... ...... - - -· . . MIIIOUIIY GROUP L, __ , ll~ l~•:P. Ap~cnd11 t4l 101 defln1t101,1 9 

j1,); -- ----•· .. 
c.,,r.,,utit:~. lr,I.,I 101,,1 

MIii[; FEMALE 
roI;iI . 

M,o,• rrnn.1lr! En1plnyPc!S !",,,;"1n1!;h Sp:in,~ll 
ll11:lud1nq lnch11J111q lt1C.l1&tl11UJ N,!c;ro Q11<,r11al · ArH1•r1r.nn 

~jt1fflil:llf:f1 r.lc<Jro Qr,r.nlal Art1•1r1c.an Zurn:vn,~d 
(Set: APl'"'"j,. (51 for . M1nori11es M1no111tt:s MInurihe!.. . (41 1.51 lnd,,,n • 

Am£>11can (81 (9) ln<J1c1,1 • 
American 

dclinrllon~) (1) (2) 13) (6) 
171 

(10) (11) 

-. 
~ 

31 Ollic,als and managers 31 28 

1'i 1'i 
. 

?'i l'roless,onals •••••••••••••••• 

'i 1 :;, ' r echnicians ................. L 

Sales workers ............... L,.'l L.. -~ 17 ., .. 
.. Jflice and clerical .......... 1 () 1 ' f, 

Ri 4 1 2 12 Q 

:raftsmen (Skilled) ......... 

vperat,ves 
2 2 (Semi•Slo.,lled) ............. 

.. oorers (Unskilled) ........ 

,,crv,ce workers ............. 

TOTAL -+ 219 110 89 94 1 2 I 12 I 10 I I 

'lctl cm~,loym~nt reported 
;,r.:v,ous EE0· 1 11~port 205 1·10 7r:., 97 2 11 8 

(The trainees below should a_lso be includ,•d in the figures for the appropriate occupational catcoories above) 

, "'lrrnal ( 1) (2) (3) (4) • (6) (7) (8) (9) (10) (11) 

On-ltie- While collar ...... i------+-------+------+----1-----+----➔----1r------+-----+----i----
~ 

· ..,,1nees Proouct1on ...... 

• In Alaska ,nclude Eskimos and Aleuts w,th Americ;,n Indians 

NOTE On consol1ctatl!O report. 5kip q1.i::s1tons 2-5 and S~c1,on E. 
How w.1~ ,nformallon as 10 race or ethnic group in Section 0 

4. Pay period ol last report subrnitted lo th,s oslablishmont 

obla,nect'> 
1 If:.] V,sual Survey 

2 !xJ Empl~ymenl Record 

Oates ot pa1roll period used -

3 O Olhcr-Specify ......... :····"""""' 

'}/1 - 3 l/76 

4/ J. - 30/75 
5. Doi'~ this P.stat.>lIshmeri1 employ apprentices? 

th,s year? 1 O Yes 2 KJ No 

Last year? 1 O Yes 2 [] No 

Section E-ESTABLISHMENT INFORMATION 

Is the iocdllon ol the establishment 1he same ilS lhal reported 2. Is the maIor ous,ness acuv,ty at this establishment the 
last year? · 

2 □ No 0 
Did not report 

3 0 last year 

same as that reported last year? 
r.:; 0 0 No r<'pcrt 

Reported on 
4 0 combined basis Yes 4 t.:..J Yes 2 No 3 last ve;;r 

., What ,s the major activlly of this establishment? (Be spcc,hc. ,.e .. manufacturin9 steel cas1,n9s retail .,rocer. wholcs.ile plumb,ng supplies. 1I11e 
insurance. etc. Include the spec,hc type of product or type of serv,ce provided. as well as lho principal business or industrial ac1,v,1y. 

Check 
one 

Tmport :ind Export 

Section F - REMARKS 
Use this ,tem to give any 1dent1l,r.a1ton data ,:ippcaring on :ast report which d1lfcr'> trum lhat qIven above. explain maIor changes 

,n composItIon or reporting uni ls. and olher pertinent ,nformation. 

Section G- CERTIFICATION (See instructions GJ 

1. 0 All ·reports are accurate ano were prepared in accordance with the ,nstruct,ons \Check on consoI1dated onlyJ 

2. fil Th,s report ,s accurate and was prepared in accordance w11h the ,nstruct,ons 

i1a,me of Certrfy1ng Oltic,al ~ecut.1.ve T,~ • Signature Date 

s . Kumamoto 1.ce- 6/30/76 President 
, .,me of ~er son to contact regarding A.:ldress 

·., .. ~ report (Type or print) (Number and streell 

Allan Roberts· 345 Park Avenue 
I 119 City and State ZIP code Telephone Number Ex1ens1on 

Are.\ Code 
Ass't Personnel Mgr. New York, N.Y. 10022 212 935-7000 

AU reoorts an<J 1n~!~:.~~.~•.<:!\ ?.~~il;~~r,,'!!?~, ·~~l~!~;'~~;!P?~~s~ \!.'!!. S~}~!~~.~~~.:_ .. c~_n..t1~1 .. ~~ rr~1!•r.E;_d .. ~~ -~-~~t:?". 709 te) of Title Ylf . . . 

e 

OFFICE 
USc 

O1'.~Y 
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AD}1INISTRl.'. ION DIV. ! 

\ 
' ' 
I 

i 
: 
I 

. 
' 

. ., 

GENERAL A:EFAIRS DE?T. 
LEGAL DEPT. 
PERSONNEL DEPT. 
COORDINATI~;G DEPT. 
CREDIT DEPT. 
TRAFFIC DEPT. 

... - ' ' .... ---- . ' ···----- ·-•-- ... .. ··- -·· - ---------
.. TREASURY & ACCOUNTING DIV.! TREASURY DEPT. 

I ACCOUNII~G CONTROLLING DEPT. 

_R.:::SE..\RCH & DEVELOPMENT DIV. 

--· --· --··-- -· --···•··· --- - ·-
N.Y. BUSINESS DIV. NO. 1 ! FERROUS RAW MATERIAL DEPT. 

: TUBULAR PRODUCTS DEPT. 
; ROLLED STEEL DEPT. 
: NON-FERROUS METALS DEPT. 
I GENERAL PRODUCTS DEPT. 
I 

1 SHOE DE?T. 
------·--------- .... ···-----·------1 

N.Y. BUSINESS DIV. NO. 2 i MACHINERY & ELECTRIC.AL 
i 
\ DEVELOP'!-!ENT DEPT. I I 

------ I· 
! MACHINERY DEPT. 
; ELECTRIC4 & ELECTRONICS DEPT 
) AEROSPACE & DEFENSE DE?T. 

I TRANSPORTATION EQUIP~...ENT ~E!-: 

I • SHIP DEPARTMENT ________________________________ _, 

. I i 
i PRODUCE & FERTILIZER DEPT. 
; CHEMICAL & PL.i\STIC DE?T. 

N.Y. BUSINESS DIV. NO. 3 

, FUEL DEPT. 
I TE.XTILE DEPT. 

I 

I ~: -------~! PITTSB~RGH OFFICE I 
I 
;-I --1 CHICAGO OFFICE i . 
I I 
I 

I 
I DETROIT OFFICE I 

HOUSTON OFFICE I 
I DALLAS OFFICE ! 

SAN FRANCISCO OFFICE I 
--. 

SEAT':LE OFFICE I 
I I POR~1) OFFICE I I 

LOS ANGELES OFFICE I 



J 

\ 

: I 

: 
' 

64a 

DEFENDANT'S NOT!CE OF MOTION FOR AN ORDER DISMISSING 
THE COMPLAINT PURSUANT TO RULE 12(b)(1) and 12(b)(6) 

DATED MAY 18, 1978 
UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK : ; 

ENTERED 
Dttt,H_j:.).1.5.bl 

WENDER, MURASL& WHITE I: ------------------------------------x ! 
I 

$~ .. t,._-, . 
Atlorna,I Fors._ ............................... ._ 

ii 
: . 

i: 
'; 
I, 

LISA M. AVIGLIANO, et al., 

Plaintiffs, 

-against-

SUMITOMO SHOJI AMERICA, INC., 

. . 

Defendant. : 

------------------------------------x 
SIRS: 

NOTICE OF MOTION 

PLEASE TAKE NOTICE that upon the annexed affidavit 

of J. Portis Hicks, sworn to May 18, 1978, the Memorandum of Law 

submitted herewith, and all prior proceedings heretofore had 

herein, defendant Sumitomo Shoji America, Inc. will move this 

jj Court before the Hon. Charles H. Tenney in Room 906, United 

:; States Courthouse, Foley Square, New York, New York, at 10:00 
! i 
j; 
,. A.M. on June 23, 1978 or as soon thereafter as counsel can be 
; ! 

;i heard, for an order pursuant to Rule 12(b} (6) of the Federal 

Rules of Civil Procedure dismissing the class action claims 

of the complaint on the ground that plaintiffs fail to state 

1: a claim upon which relief can be granted, and for an order 

I 
l 
I 

I 

ll 
d 

I 

pursuant to Rules 12(b} (1) and 12(b} (6) of the Federal Rules 

of Civil Procedure dismissing so much of the complaint as 

purports to assert a claim pursuant to 28 U.S.C. §§2201 and 2202 
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or the Thirteenth Amendment to the United States Constitution 

on the ground that such claims. fail to invoke the subject matter 

jurisdiction of this Court and also fail to state a claim upon 

. which relief can be granted. 

Dated: New York, New York 
May 18, 1978 

Yours, etc. 

WENDER, MURASE & WHITE 
... 

'4- ( 
by__,,4•_•_.,-...--'-"..;__;..;.,....:...:,u,:.;:~~~ 

~ 
Member of the Firm) 

torneys for Defendant 
hoji America, Inc. 

400 Park Avenue 
New York, New York 10022 
(212) 832-3333 

' TO: EISNER, LEVY, STEEL & BELLMAN, P. C. 
Attorneys for Plaintiff 
351 Broadway 
New York, New York 10013 

Sumitomo 



... 

; 
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AFFIDAVIT OF J. PORTIS HICKS IN SUPPORT OF MOTION 
SWORN TO MAY 18, 1978 

UNITED STATES DISTRICT COURT 
FOR THE SOUTHER.i.~ DISTRICT OF NEW YORK 

-------------------------------------x 
LISA M. AVIGLIANO, et al., . . 

Plaintiffs, . 77 Civ. 5641 . 
-against- . AFFIDAVIT . 

SUMITOMO SHOJI AMERICA, INC., . . 
Defendant. . . 

-------------------------------------x 
STATE OF NEW YORK) . 

(CHT) 

i: COUNTY OF NEW YORK) 
ss.: 

'; 
'I 
'. i 
,I 
!I 

J. PORTIS .HICKS, being duly sworn, deposes and says: 

1. I am a member of the firm of Wender, Murase & 

White, attorneys herein for Sumitomo Shoji America, Inc. 

("Sumitomo"), defendant in this action. I am fully familiar 

with the facts of this matter, and make this affidavit in 

support of defendant's motion for an order dismissing the class 

action claims of the complaint herein on the ground that plain­

tiffs fail to state claims upon which relief can be granted 

pursuant to Title VII of the Civil Rights Act of 1964 (42 U.S.C. 

§2000e et seq.), or pursuant to 42 u.s.c. §1981. Defendant also 

moves pursuant to Rule 12(b) (1) and 12(b) (6) of the Federal 

Rules of Civil Procedure for an order dismissing so much of the 

complaint as purports to assert a claim for declaratory relief 

pursuant to 28 u.s.c. §§2201 and 2202 (the Federal Declaratory 



67a 

. Judgment Act), or pursuant to the Thirteenth Amendment to the 

· United States Constitution,on the ground that such claims fail 

to invoke the subject matter jurisdiction of this Court, and 

also fail to state claims upon which relief can be granted. 

2. In the main, this motion speaks to the fundamental 

issue of whether Title VII of the Civil Rights Act of 1964 (42 

u.s.c. §2000e et seq.), and 42 u.s.c. §1981, must yield to treaty 

rights of freedom of choice of employment assured by the Treaty 

of Friendship, Commerce and Navigation of 1953 between the 

United States and Japan (4 U.S.T. 2063, T.I.A.S. 2863, herein­

after the "Treaty"). 

3. Plaintiffs in this action claim that defendant 

Sumitomo has discriminated against them by reason of their 

sex (all are females) and by reason of their national origin 

(all claim to be U.S. citizens, except plaintiff Turner, who 

claims she is a "citizen" of Japan), and thus violated Title 

VII of the Civil Rights Act of 1964 as well as 42 u.s.c. §1981. 

Plaintiffs claim they have been restricted to clerical jobs 

and not trained for, or promoted to, "executive, managerial 

and/or sales positions" (complaint, paras. 12 and 13). In 

addition, plaintiff Wong asserts an individual claim to the 

effect that Sumitomo refused to give her additional pay, or 

promote her, in retaliation for her having filed charges 

against Sumitomo with the United States Equal Employment 

Opportunity Commission ("E.E.O.C. "). 
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4. Plaintiffs also purport to assert claims in this 

litigation pursuant to 28 u.s.c. §§2201 and 2202 (the Federal 

Declaratory Judgment Act), and the Thirteenth Amendment to the 

United States Constitution. Insofar as their purported claim 

under the Thirteenth Amendment is concerned, plaintiffs have 

' agreed to "withdraw" such claim, but refuse to agree that such 
i 

i claim will be discontinued with prejudice. According to counsel 

for plaintiffs, this is because at a later date, the law might 

change and plaintiffs would then want to reassert their purported 

. claim of enslavement. Such argument is sheer nonsense. It 

; ' amounts to nothing more than an assertion of a "right" by plain­

: tiffs to subject Sumitomo to any inappropriate, insufficent or 

:;wholly frivolous charge on the theory that should the law change, 

such claim might later have some basis. Plaintiffs' cavalier 

attitude, which has caused Sumitomo cost and expense in prepara­

;: tion of its motion relating to the purported Thirteenth Amendment 

: ; claim, should not be countenanced by this Court. Defendant 
'' 

[ Sumitomo should be awarded its attorneys' fees for that part 

: of its present motion. 
l 
1 ~ 

'' ii 
I l 
,. 5. Sumitomo is incorporated in New York and operates 

; its business as a wholly-owned subsidiary of Sumitomo Shoji 
' 
Kaisha, Ltd. ("SSK"), a Japanese corporation. 

6. For purposes of Sumitomo's operations in the 

United States, pursuant to applicable law including the Immigra­

tion and Nationality Act and rules and regulations promulgated 
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thereunder, many qualified Japanese nationals have been, and 

still are, assigned to Sumitomo by its parent company as "treaty 

trader" personnel to serve in executive and other supervisory, 

specialist and professional positions. 

7. I am informed by Sumitomo and believe that each 

and every· one of the plaintiffs herein originally applied to 

Sumitomo for employment in secretarial positions (not for employ­

ment in the "executive, managerial and/or sales positions" they 

now purport to seek), and that each and every one of the plain­

tiffs herein was in fact originally hired by Sumitomo as a 

secretary. 

8. It is well known fact that Japan has few national 

resources upon which it can rely for production or consumption. 

Reference to any number of standard works on the subject veri­

fies that since that is the case, Japan depends on foreign 

trade for survival, and has particularly seen the growth of 

the institution known as the "trading company" more than any 

other nation. See e.g., Ballon, Japan's Market and Foreign 

Business, 217-27 (1971); 3 The Japan Interpreter, Vol. 8, 353-73 

(Autumn, 1973). Trading companies engage primarily in the 

purchase and resale of goods, and carry on their activities 

for the most part in import and export markets. 

9. Sumitomo is an integrated trading company or 

"sogo-shosha", a uniquely Japanese institution. While there 
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are thousands of trading companies in Japan, there are fewer 

than a dozen integrated trading companies or sogo shoshas. 

The latter group accounts for more than 50% of Japanese 

imports and exports. See Ballon and The Japan Interpreter, 

both cited above. 

10. About 90% of the business of the major sogo shosha 

1• involves import and export trade concluded with Japan, i.e., 

imports from or exports to that country. Thus, it is imperative 

that the managers,executives and "traders" (a more appropriate 

: , term than " salesperson " for the functions performed by those 
I) 

· who buy and sell goods for a sago shosha) comprehend sophisticated 
J! 
!i questions of international finance, international investment, 
I; ! ; 

international trade, shipping and related business matters, as 

well as local and foreign potential market conditions for a wide 

variety of products -- chemicals, fertilizers, steel products, 

machinery, industrial plants, textiles, airplane parts, rubber, 

raw materials, energy, ceramics, etc. It is equally imperative 

~1at s.uch persons, whether working for the parent corporation 

· or for its branches, representative offices or subsidiaries, 

intimately comprehend the Japanese marketplace and Japanese 

business practices, culture and language. Ballon, supra; 

The Japanese Interpreter, supra. 

i! 
: ' 

11. For the reasons set forth in Surnitomo's Brief 

submitted herewith, defendant Sumitomo respectfully requests 
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that this Court dismiss the complaint herein. 

Sworn to before me this 

day of May, 1978 

Notary Public 
CO~IM!E STAVROS 

Notary Public, St.:te of New York 
Ne. 31-40I Ii:!~ 

O~iif}tiod i:i New York County ~-' 
Cemm1.mon Expires March JO, 19 • .... 

-6-
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PLAINTIFFS' NOTICE OF MOTION TO DISMISS COUNTER­
CLAIM PURSUANT TO RULE 12(b) DATED MAY 18~ 1978 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

LISA M. AVIGLIANO, et al., 

Plaintiffs, 

-against­

SUMITOMO SHOJI AMERICA, INC., 

Defendant. 

SIRS: 

X 

X 

77 Civ. 5641 (CHT) 

NOTICE OF MOTION 

PLEASE TAKE NOTICE that, upon the complaint and answer 

and counterclaim, the plaintiffs will move before the Honorable 

Charles H. Tenney on June 23, 1978 at 9:30 A.~. or as soon there­

after as counsel may be heard, at the United States Courthouse, 

Foley Square, New York, New York, to dismiss the counterclaim 

for failure to state a claim upon which relief may be granted 

and for lack of jurisdiction, pursuant to Rule lZ(b), Federal 

Rules of Civil Procedure. 

Dated: New York, New York 
May 8, 1978 

TO: WENDER, MURASE & WHITE 
400 Park Avenue 
New York, New York 10022 

Yours, etc., 

EISNER, LEVY, STEEL & BELLMAN, P.C. 
Attorneys for Plaintiffs 
351 Broadway 
New York, N. Y. 10013 
(212) 966-9620 

By, h /11:J_ 
Lewf s/M'. Steel 

EQUAL EMPLOYMENT OPPORTUNITY COMMISS.ION 
Attention: John Schmelzer, Esq. 
Appellate Section 
2401 E Street, N.W. 
Washington, D.C. 20506 
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CERTIFICATE OF SERVICE 

This is to certifythat copies of the foregoing motion to 

dismiss defendant's counterclaim and memorandum in support were 

forwarded this 5th day of May, 1978, via first class mail, postage 

prepaid, to the following: 

WENDER, MURASE & WHITE 
400 Park Avenue 
New York, New York 10022 

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 
Attention: John Schmelzer, Esq. 
Appellate Section 
2401 E Street, N.W. 

Washington,~~ 

Leis M. tsfu 



74a 

FIRST-AMENDED ANSWER AND COUNTtRCLAIMS OF DEFENDANf 

UNITED STATES "DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

----------------------------------------x. 
LISA M. AVIGLIANO, DIANNE CHENICEK, 
kOSEH~\RY T. CRISTOFA:U, CATHERINE 
CUM.'UNS, RAE:.r..EN MANDELBAUM, MARIA 
MANNINA, SHARON !1-tEISELS, FRANCES 
PACHECO, JOAN~E SCHNEIDER, JANICE 
SILBERS':'EI:~, REIKO TURNER, ELIZABETH 
WONG, 

On Behalf of Tnemselves And All Others 
Similarly Situated, 

Plaintiffs, 

-against-

SUHITOI•lO SHOJI AMERICA, INC., 

Defendant. 
----------------------------------------x 

. : 

77 Civ. 5641 (CHT) 

FIRST AMENDED 
A.'lSWER AND 
COUNTERCLAIMS 

Sumitomo Shoji America, Inc. ("Sumitomo"), by its 

attorneys, Wender, Murase & lvhite, for its Answer to the 

Complaint, alleges as follows: 

I 

• RESPm,sr:s 'r'C PLAI~:T!FFS I PLEADINGS 

l. Except as hereinafter express-ly admitted or 

denied, Sumitomo denies ~nowledge or information sufficient to 

form a belief as to the truth of any of the allegations contained 

in the Complaint. 

2. Ad.~its so much of paragraph l of the Complaint 

as alleges that plaintiffs purport to bring this action pursuant 

to the statutes and other provisions of law referred to_'±erein, 

and denies any violation of said statutes or provisions of law. 

3. Admits sc much of Paragraph 2 o: the Complaint 

as alleges that the persons named therein are females. 
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4. Admits the allegations of Paragraphs ·!4 and 5 o·f 

the Complain':. 

5. Admits so much of Paragraph 6 of the Complaint as 

alleges that the five persons named therein are for.ner employees 

of Sumitomo, and denies the remaining allegations of said para­

<;= . .:i.ph 6. 

6·. Admits the allegations of ?arag=aph 7 of the 

COTI';,Jlaint. 

7. Ad~i':s so much of Paragraph 8 of tile Complaint 

as alleges -;.~at plaintiffs purport to bring -:.his action as a 

class action, and denies the =emai::ing allegations of said 

Paragraph S. 

a. ~enies the ~llegations of Paragraph 9 ~= the 

Complair.t:.. 

9. ~enies the allegations cf ?aragra,r.s 12 -:.~rough 

10. Jenies that ?laintiffs are entitled to the relief 

p:::-a~1ed :or or any ~art ':.hereof. 

II. 

AFFIR!,:_:",':'IVE DEFEi~SES 

FIRST A.F?:?J•li,TIVE DEFE:,SE 

11. The Complaint fails to state a claim ;.po:: which 

reli~f c~n be granted. 

- 2 -
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SECOND hFFIRHATIVE DEFE~:SE 

" •' 12. This Court lacks jurisdiction over the subject 

·. matter of this action. 

THIRD AFFIRMATIVE DEFENSE 

13. Sumitomo's employment practices are proper and 

permissible and are sanctioned and privileged pursuant to the 

Treaty of Friendship, Commerce & Navigation between the United 

States and Japan, and applicable statutes, rules, regulations 

and practices. 

FOURTH AFFI!'.:·lATIVE DEFENSE 

14. Sumitomo's employment practices are proper, 

permissible and justified because they are founded upon and 

exist pursuant to bona fide occupational qualifications and 

b~siness necessity. 

FIFTH AFFIRMATIVE DEFENSE 

15. All or portions of the plaintiffs' claims are 

barred by applicable statutes of limitations and unclean 

hands. 

SIXTH Af'FIR."'1AT!VE DEFEr-;sE 

16. Plaintiffs lack standing to assert ~~e claims 

made in the Complaint. 

SEVENTH l\.FFIRMATIVE DEFENSE 

17. The statutes and other provisions o: law pursuant 

to which plaintiffs pur?ort to bring this action do net provide 

the relic:?: ..lcmancio2d in ':he Complaint. 
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AMENDED COUNTERCLAIMS 

18. Jurisdiction of the within counterclaims in invoked 

pursuant to 28 u.s.c. SSl33l and 1343 and the doctrine of 

, ancillary jurisdiction. 
·, 
1: 
I 

19. Upon information and belief, plaintiffs, on a 
:, 

1 date or dates unknown to defendant Sumitomo but prior to 
ii 
" commencing certain proceedings referred to hereinafter, entered 
:I 
·' into a conspiracy to coerce Sumitomo to accede to plaintiffs' 

demands for assignment to work for which they were not qualified, 

and for payment of additional compensation to which they were 

not entitled, and to retaliate against Sumitomo for its refusal 

to make such assignments or pay such ~dditional compensation, by 

harassing Sumitomo and by injuring Sumitomo in its business and 

trade. 

20. Upon information and belief, as part of carrying 

out their conspiracy, plaintiffs in bad faith, vexatiously, 

willfully and wrongfully commenced spurious and frivolous 

administrative proceedings before the Division of Human Rights 

of the Executive Department of the State of New York (the 

"Division of Human Rights"), and before the United States Equal 

Employment Opportunity Commission (the "EEOC"), making baseless 

claims in- such proceedings that Sumitomo had discriminated 

against them. In the course of such proceedings, Sumitomo was 

subjected to interference with its person and property by the 

purported issuance against it by the EEOC of administrative 

subpoenae which were, upon information and belief, issued by the 

EEOC in violation of its own rules and regulations at the 

instance of and with the cooperation of plaintiffs, and as a 

result of which Sumitomo was required to spend substantial 

amounts of time and money responding thereto. 
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21. Both the proceedings before the Division of 

liuman Rights and before the EEOC were teJ:minated by such 

agencies with no action being taken and with no finding by 

either agency of reasonable or probable cause for the making 

of such claims by plaintiffs. 

22. Upon information and belief, during the pendency 

of both of the aforesaid administrative proceedings plaintiffs 

interfered therewith for the purpose of preventing such 

proceedings from coming to determinations on the merits because 

plaintiffs were aware that such determinations would likely be 

adverse to them, and because in any event plaintiffs' purpose 

in bringing such proceedings was not to obtain a determination 

on the merits but instead was to coerce Sumitomo to accede to 

their demands for assignment to work for which they were not 

qualified and for payment of additional compensation to which 

they were not entitled. 

23. Upon information and belief, in furtherance of 

carrying out such conspiracy, plaintiffs also commenced the 

within action. The within action, upon information and belief, 

is brought by ?laintiffs in bad faith and vexatiously, and is 

willfully and w=ongfully brought for the purpose of coercing 

Sumitomo into acceding to plaintiffs' improper and unjustified 

demands concerning work assignments and additional compensation 

and in retaliation for Sumitomo's refusal to accede to such 

demands. 

24. Upon information and belief, plaintiffs, also 

as part of and in furtherance of their wrongful conspiracy, 

have engaged in various other w=ongful acts to disrupt the 

business of Sumitomo and injure it in its person and property, 

including by failing to perform their work properly, by engaging 
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in acts of insubordination, by making divers misrepresentations 

about Sumitomo, by making attempts to induce other employees to 

'i breach their fiduciary duties to Sumitomo, by making efforts to 

purloin confidential documents and business records of Sumitomo, 

by coercing female employees not to accept promotions from 

Sumitomo during the pendency of this litigation, and by 
1! 
·1 harassing and treating openly with scorn and contempt those em-. 

ployees who refused to accede to plaintiff's wrongful efforts 

thus to injure Sumitomo, all to the detriment and injury of 

Sumitomo. 

25. As a result of the foregoing, defendant Sumitomo 

has been injured in its person and property and has accrued 

attorneys' fees and other costs. Further, by reason of 

plaintiffs' maintenance of the wrongful proceedings heretofore 

described, and this litigation, defendant Sumitomo has been 

injured in that it has been required to retain as employees one 

or more of the plaintiffs herein notwithstanding the fact that 

good and sufficient cause for their discharge exists, and has 

been required to give raises and other remuneration to one or 

more plaintiffs in excess of that to which they were properly 

entitled, for fear that were Sumitomo to do otherwise it would be 

subject to charges of wrongful retaliation, notwithstanding t.~e 

fact that any such action by Sumitomo should have been 

justified, proper and not retaliatory. 

26. As a result of the foregoing, Sumitomo has 

sustained the following damages to date: 

a) Attorneys' fees: $125,000 

bl Retention of plaintiffs: $65,000 

c) Lost personnel time and other incidental and/or 

consequential damages: $40,000 
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AS ANO FOR A FIRST COUNTERCLAIM 

27. Paragraphs 18 through 26 hereof are hereby 

incorporated by reference and repeated as though realleged in 

full. 

28. Plaintiffs have instituted in bad faith, 

vexatiously willfully and wrongfully a spurious and 

frivolous Title VII action against defendant Sumitomo, knowing 

full well that such action has no basis in fact or law. 

29. As a result of plaintiffs' wrongful conduct in 

commencing such spurious and frivolous Title VII action, 

defendant Sumitomo, pursuant to 42 u.s.c. §2000(e) (5), is 

entitled to its attorneys' fees herein, and claims recovery 

against plaintiffs of attorneys' fees in the amount of $125,000 

expended to datei and because plaintiffs' actions were willful 

and malicious, further prays punitive damages in the amount 

of $250,000. 

AS AND FOR A SECOND COUNTERCLAIM 

30. Paragraphs 18 through 26 and 28 and 29 hereof are 

hereby incorporated by reference and repeated as though 

realleged in full. 

31. Plaintiffs have instituted in bad faith, 

vexatiously, willfully and wrongfully a spurious and frivolous 

federal administrative proceeding and a spurious and frivolous 

federal civil action against defendant Sumitomo, knowing full 

well that such proceeding and action had, and have, no basis in 

fact or law, for the purpose of coercing and harassing Sumitomo. 

32. Plaintiffs have tortiously abused the federal 

administrative and judicial process. 
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33. As the result of the foregoing, defendant 

Sumitomo has been injured and claims $230,000 in damages to 

date, and because plaintiffs' actions were willful and malicious, 

further prays punitive damages in the amount of $250,000. 

AS AND FOR A THIRD COUNTERCLAIM 

34. Paragraphs 18 through 26, 28 and 29 and 31 and 32 

hereof are hereby incorporated by reference and repeated as 

though realleged in full. 

35. Plaintiffs have instituted in bad faith, vexa­

tiously, willfully and wrongfully spurious and frivolous 

federal and state administrative proceedings and a spurious 

and frivolous federal civil action against defendant Sumitomo, 

knowing full well that such proceedings and action had, and 

have, no basis in fact or law for the purpose of coercing and 

harassing Sumitomo. 

36. Plaintiffs have deliberately and intentionally 

abused process under New York State Law. 

37. As the result of the foregoing, defendant 

Sumitomo has been injured and claims $230,000 in damages 

to da~e, and because plaintiffs' actions were willful and 

malicious, further prays punitive damages in the amount 

of S250,000. 

AS AND FOR A FOURTH COUNTERCLAIM 

38. Paragraphs 18 through 26, 28 and 29, 31 and 32 and 

35, 36 and 37 hereof are hereby incorporated by reference and 

repeated as though realleqed in full. 

39. Plaintiffs have instituted in bad faith, 

vexatiously, willfully and wrongfully spurious and frivolous 
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federal and state administrative proceedings and a spurious 

and frivolous federal civil action against defendant Sumitomo, 

knowing full well that such proceedings and action had, and have, 

no basis in fact or law, for the purpose of coercing and 

harassing Sumitomo and have acted otherwise to disrupt and 

injure the business and trade of Sumitomo. 

40. Plaintiffs have deliberately and intentionally 

inflicted temporal economic hal:lll upon defendant Sumitomo 

without privilege or justification. 

41. As the result of the foregoing, Sumitomo has been 

injured and claims $230,000 in damages to date, and because 

plaintiffs' actions were willful and malicious, further prays 

punitive damages in the amount of $250,000. 

WHEREFORE, defendant-counterclaimant Sumitomo Shoji 

America, Inc., prays judgment as follows: 

(l) That the complaint herein be dismissed with 

prejudice: 

(2) That it be awarded judgment on its first 

counterclaim in the amount of $125,000 actual 

damages, plus $250,000 in punitive damages, 

jointly and severally against each of the 

plaintiffs named herein: 

(3) That it be awarded judgment on its second 

counterclaim in the amount of $230,000 actual 

damages, plus $250,000 in punitive damages, 

jointly and severally against each of the 

plaintiffs named herein: 

(4) That it be awarded judgment on its third 

counterclaim in the amount of $230,000 actual 
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damages, plus $250,000 in punitive damages, 

jointly and severally against each of the 

plaintiffs named herein: 

(5) That it be awarded judgment on its fourth 

counterclaim in the amount of $230,000 actual 

damages, plus $250,000 in punitive damages, 

jointly and severally against each of the 

plaintiffs named herein: 

(6) That it be awarded the costs of this action, 

including reasonable attorney's fees, and 

(7) That it be awarded such other and further relief 

as to this Court may seem just and proper. 

By 

WENDER, MURASE o WHITE 

Member of the Firm 
A~1orneys for Defendant 
Sumitomo Shoji America, Inc. 
400 Park Avenue 
New York, New York 10022 
Tel: (212) 832-3333 
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1 ..... 1 •o:; cJ r.." 1 1:"·1·1 "·· r.' i c, ""'t'"t"' c· i i· 1-i,d )" O""'P J ,.,.,, .... r.s11 1·' 1~n,11- ~-i ~ u • .:.J • ., .,,.\J.l, .. , .,_,. ' •, \,,I,'- '- '.,/,. ,..,... UJ, .. •·••/•'•"·• V ,, .4,, t ·"· "•J 

,-r..1•1·•t•·,·1.,,.,;1 ... ,,~,] ./,: .. ,11cl·,.,,,r,t· qo,•Jrl a 0 1•·fc• 1 1nl·1r't•,:- 1c-,,, ... 1,(·,.1,1-~ 
_ •• , •. ,..;;,. -:J\.,t-. t, ....... ,_ ,.h .. - ,., ...... :·· .,. "° -"---'-' ... , .t.! ... ·• -· 1 • • , .11-,· 

r-r._1 lcl~ th.I '.J r:11'~'l.',l\1ph o~~k~ r-o rJr.d ce;tHn'(L ::.:1~rJ prt?no::rn~J · 
·r::-(3-j ., .... "C''"'"'':" 'lll•'P. . -·-'- .... ~) \,,. C.1 ••• t·· ., _,.,.. •. , 

Arttclc-. Vr'IJ--·'-!(.r,),··r1t1··v~~ out ,-,l'ntl. n~c:~t f:.1:t1or';!d nnt;ionn. 
n,~-•l(::t:'(ir.?.f.'.'!l~.t~.c.ri~ or r.n:l)p~~::icr~1r1hs (A) one (nj. 

·. 4. . ' 
·,\1•ttcJ.e. lX-·-l(r.)y .ztrl.l<c 0 1.r:; •. r.inbD::.sny bel1i:,v·c~ Iior~iisn 
_I.ili1J.:1t~r1 hn □ n-:Yt; clcr.ir1y·u1:d,n·rit.ood m:,:.,ni.r•r:, f;hln pm•o­
gr;Jph <'nd w:!.J-1 try e>'.p1.:iJn _f;o h:1.t' ~TG.lof.•~c~ton. _ 

· Ari;'J.~:.:i.e Y.-:-~'.., !;01•::il.;;n ~tfnJ.Dter n1·c':l'qr□ tt'tr(1J.r·-tr:- f 1J).lr.rn-­
i.1r; prJr1;io11s · 1

' -~-n ':X.CC,3$ of. thnt: 1•11r..:1011c1bls· .~11).~)r:.'.-:1:,le or 
•,nt'l''l'!\. ·to1..,;...•0·1 ~- ·l·o it~ t.,.,.,.,...,-1 '--o,•·1 cr1 nor "r~,,-,i- ,1-r ,1,,,. '~ ·' on:s:t (. •• -~.' . \, • . ~- .... i:. ' . •. . "-" J,. ~ •• I ... -~ '"" , lJ. • ...... , . \, " ·'· .J.. . 'J 

~ncl e:.::empl~:tciwt l~nn thun t h·)oo re-o oon:1bly a llcoobl :- O_::i.." 
npp~x-!.;:lr.mabJ-c 1.:o tt.~ t~t'rl-';tn·:tc:;:., '1 lntt.) Spnnl.lJh rl:l.,_ 
Hen £.:,ccc10 clc Jo qn,::-. cc)rrcnp1.)nr.1.i n lc:J n-:?gccios rj'}.•~ nc 
;i;•:,iJ:1. :1.cci, en m,.r tc n•tt<.1rin.~1. 11:1. • con<!i:dcrriJ cJcdnecioncrJ ~r 
r:,•···••ir• \ c1r1n!"' ,:",,,,., ..... ,.,,~-~ 0• 1 •• 1 f'"' ;.1,,._.. ,-~~-r,n'''), r., .... ~ ,-,•·r ... ~. r,~,. . ..,11 .. _.,.\..J ...... \. ~:·-.> ...... ,, .... ~- .... _l ..... __ .. ,., , 1 .,:.. ..,,, •J •·· ..... ~\•• ... i, .... .. ,._ v_u,. 

c-::-ncctl•'.:?.r con rc:lr.c_l•:>n 0 :to,, n::.r:m~f-1 11
• · 

. Er1fr1~:~:-i~.; b':)l~.(!,J;~ t.hat 1.f ahovo trr:nlDh te,~~ cl'!!"'.<?Ptuhl<?, 
<;h,·•t?F.-;~ :t.n grn~1 lsl1 um1':-.ccsn nry. 

"~•t···~,'1,... , .. T-rI~--1 (n,.,,co••·'· ,.,,.,,,11,.,.n,·~-} - .J\f'i·n.r 1'••~11lt·•,'- 1,·1l" J:..l ... , ........... .,,.,. ... •.. .. • \,; ',l.- t.,J'-,; ·'''"·;" • - • . l\.i '·«.... "'-'' .) , 

~(1<'; ~'fc:;.•. t::l;.! protect l 1.:>n of the t•~l:..:.nc:;?. of ·11U:\'m•::t1t:-.i" •· 
· fi'i°l•~:~;!! y p:t'Gr·~"!::{:-9 ~xpl.·: 'n U!.."'tl?,UC'y a11·~:"J<'ly ;;:-:c,t,;r.?c-t ::-d 

/\rt;lr!l~ X.l 11 --~~ of 1HF' ::~rcr:mont, · 

M:-Llcl~ XV---lC\). Af't.t. I' ".,ivaiJ.~b11 lt?'' .:!(d "or !!1~~r-­
·Ch'-1n<J.l.nc ar1<5 ~1,i:Hm~ or_ roytn<: 1rt:", If Ur1.!~.un:n-11~"'- iri--1.J.::~t: 1 
1:•,·11:,.;,,..,y rr''f• ... ~1en -.•1,·,-:-1, 1 tl':l'I poirt- tilnr-.c , ... ,-•1·IJ,,·ht1·J'-l•· -·L:,·. c;., .. :,_ . , ... ,., .. _,.., ,j' ""· .•• ,l •• ... '. ,.. • ., • r..• ~: ; • . r..,· .. ....... t,.;,J 

·f<.>r~:lr;n cxc·lirn!t:c is r.c,rrm~rc:tGl ·con~ic1~rnt:J.:.'n ::tl"\d ;,•_,.­
ncc;,.2•·1mlotcd 1)''1,1nC(.;~j t~'..!t'lr'P"nl;r:c:r.l in Protoec,). (;,_ 

Fo21•.?:~.r:;n ror:tnJ.r;Lc•r- nt.:itr•,~ .!otr: t_:r,c!';/ lJr.•1.:r,u;.~:.- 1-·.1.1_ I l't'!_•po;_,e 
no .rur•;h<?:t' ch~1 nr,,:·:'.J , 

., 
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LETTER OF LEER. MARKS, DEPUTY LEGAL ADVISER, U.S. 
DEPARTMENT OF STATE TO ABNER W~ SIBAL GENERAL COUNSEL 

DEPARTMENT OF STA I EEQUAL' EMPLOYMENT OPPORTUNITY 

Abner W. Sibal 
General Counsel 

W.ishin,t~n. D.C. 20S20 CQMMJ SSION DATED 
OCTOBER 17, 1978 

October 17, 1978 

Equal Employment Opportunity Coromission 
Washington, D.C. 20506 

Dear Mr. Sibal: 

This responds to your June 9, 1978 letter to 
M~. Hansell about the 1953 Treaty of Friendship, 
Ccm.~erce and Navigation between the United States 
and Japan (the FCN Treaty). Your letter asks for our 
views on four questions; the questions and our views 
are set forth below. 

1. Does the treaty permit subsidiaries of 
·Ja?anese com9anies which are organized under the laws 
of a state of the United States to fill all its top 
manacement positions with Japanese nationals admitted 
as tre2.t:y traders? Would it- be inconsistent with the 
terms of the treaty to rule that even top management 
positions are subject to Title VII of the Civil Rights 
Act of 1964 prohibiting discriminatio~ on the basis 
of race, sex or national origin? 

Article VIII(l) of the FCN Treaty gives nationals 
and conpanies of each Party the right to employ, in 
the territory of the other, "accountants and other 
technical experts, executive personnel, attorneys, 
agents and other specialists of their choice." This 
provision was intended to ensure that U.S. companies 
O?erating in Ja?an could hire U.S. persor.nel for 
critical positions, and vice versa. The phrase "of 
their ·choice 11 should be interpreted to give effect to 
this intention, and we therefore believe th~t Article 
VIII(l) pernits U.S. su~sidiaries of Japanese conpanies 
to fill all of their "executive personnel'' positions 
v,ith Japanese nationals admitted to this country as 
treaty traders. We express no opinion on what position~ 
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would, in a particular case, qualify as "executive 
personnel." 

We do not believe the phrase "of their choice" 
should be read as insulating the employment practices 
of foreign companies from all local laws. For example, 
the Treaty does not in our view confer any right to 
hire in violation of child labor laws, nor does it 
require the Department to issue a treaty trader visa 
to persons otherwise ineligible to enter the United 
States under the Im.~igration and Nationality Act. 
Similarly, we do not believe that it confers any ri~ht 
to discriminate a~ainst a particular sex, religious, 
or minority group.* The right granted by the Japanese 
FCN Treaty to Japanese enterprises ope~ating in the 
United States is simply the right to fill certain 
po~i tions with Japanese nationals; A..'"i'.erican corapanies 
operati~g in Japan enjoy the equivalent right. 

2. Is the situation different if the comoanv 
doing business in the United States is net incoroorated 
in the United States? 

Article VIII is addressed to "nationals and 
co~panies of either Party ... within the territories 
of the other Party." Article XXIII defines "companies" 
as "corj;:oraticns, partnerships, companies and other 
associations, whether or not with limited liability 
and whether or not for pecuniary profit." In 

* Both the Japanese and United States Governments 
have subscribed to a nt.unber of international declarations 
calling on multinational enterprises to respect human 
rig:1ts and avoid discrimination. _ See point 7 of the 
1976 OECD Guidelines for Multi-national Enterorises 
and the ILO Tripartite Declaration of Principies 
Concerning Multinational Enterprises and Social Policy. 
These are not binding, but they reinforce our view 
that Article VIII should not be read as conferring a 
license to discri~inate. 
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determining the scope of Article VIII, we see no grounds 
for distinguishing between subsidiaries incorporated in the 
United States owned and controlled by a Japanese company 
and those operating as unincorporated branches of a Japanese 
company, nor do we see any policy reason for making the 
applicability of Article VIII dependent on a choice of 
organizational form. 

3. What criteria are used bv the Deoar~:1.ent of State 
in deter2ining what positions are within the scope of the 
treaty when it issues non-immigrant visas to treaty traders? 

The criteria derive from section l0l(a) (15) (E) (i) of 
the Irr...':ligration and Nationality Act of 1952, as amended, and 
22 C.F.? .. § 41. 40 et. seq .. In addition to the statute 
and regulations (which do not define "executive personnel"), 
con;ular officers have access to the Advisory Opinions of the 
State DepartLlent's Visa Office (special guidance to U.S. 
consular officers U?On request); the Ac.Qinistrative Decisions 
Under the Ir:unigration and Natio.nality Laws of the United 
States by the Board of Immigration Appeals of the INS; and 
judicial decisions rendered upon appeals from the rulings of 
the INS. 

The Department of State, through its consular officers 
in American e~bassies and under limited circlliustances its 
Visa Office in the United States, and the Immigration and 
Naturalization Service irr the case of change of visa requests, 
determines on an individual basis ,-1hether an applicant is 
entitled to a non-i.r..r::igrant visa as a treaty tra·der. In 
making this determination, both the qualifications of the 
ap?licant and proposed position of employment are examined. 

In granting a non-i~misrant treaty trader visa, the 
Deoartr:-1ent (or Il'!S) thus r.1akes an administrative determination 
th~t a visa applicant will fill an "executive personnel" 
position, but this determination is made for the limited 
purpose of administering the visa laws. Ne do not be-
lieve that the determination should preclude judicial re-
view of the scope of the term "executive ?ersonnel" for other 
pu=poses, including the application of Title VII. 

4. Is any supervision exercised to deter~ine if 
?erso~s ad~itted as treaty traders do in fact operate 
in t~e type of ?Osition for which they we:::-e ac.r;\.i.tted? 
What sanctions are irn?csed if violations are found? 
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unear the terms of their visas, treaty traders 
must file annual reports with the I~S to s~ow that they 
are maintaining their treaty trader status. If, on 
the basis of information furnished in an annual report, 
the INS determines· after investigation that an alien no 
longer qualifies as a treaty tr~der, the INS is authorized 
to order the alien to leave the country, and, if necessary, 
to deport the alien (8 U.S.C. Section 1257(9); 8 C.F.R. 
Sections 241.2 and 241.9). During the course of a nonimmi­
grant's stay in the United States, the INS a~so has 

. · ' ' ,_ ,._ . t th 1 . ' 1 t ,._ . t'I.-, .,_ au-c.r:ori ._y ... o r:1oni or .e a .1.en s emp oymen ... o insure •. a ... 
it co~plies with the terms of the alien 1 s visas. Private 
parties may trigger such an INS investigaticn by lodging 
a complaint with the district INS office. 

► If you have any further questions or if we can pro­
vide further help, please let us know. 

Sincerely, 

~ - ~ Lee R. Mark_ ~--
Deputy 
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COVER LETTER FROM LUTZ ALEXANDER PRAGER, ASSISTANT GENERAL COUNSEL, 
EQUAL EMPLOYMENT OPPORTUNITY COMMISSION TO LEWIS STEEL, ESQ., 
DATED DECEMBER 14, 1978, WITH ENCLOSURE FROM DEPARTMENT OF 
STATE (MARCH 15, 1978 LETTER OF DIANE ~OD, ATTORNEY ADVISER, 
U.S. DEPARTMENT OF STATE) 

RECEIVED DEC 1 g 1978 
EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 

WASHINGTON. O.C. 20501 

December 14, 1978 

Lewis Steel, Esq. 
Eisner, Levy, Steel and 

Bellman 
351 Broadway 
New York, New York 10013 

oear Mr. Steel: 

As you requested, I enclose a copy of the 
state Department's March 15, 1978, letter to the 
commission concerning the relationship between 
Title VII and the 1953 United States-J~pan7se 
Treaty of Friendship, Commerce and Navigation. 

Very t 
, /. 

/f' 
t-· 

. I 

Lutz{A er Prager 
; J 
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,. ·- . . . .. . ..... . ···.~ . . -:·. : -.- .. '"'. .. :. . - - -. 

I have been asked to reply to your letter of· : 
December 21, 1977, to the Depart.-nent of State· requesting · · _. · 
its views on the jurisdiction of the Equal Employment . ·· 
Opportunity Commission _(EEOC} to investigate and process ,_: 
claims of discrirnination relating to "treaty trader" · .. t·.: 
positions.· The specific question is whether the Treaty of~ 
Friendship,. Commerce and Navigation bet-ween the_ United · .- -:,-~ 

. States of America and Japan (the FCN Treaty) should ~e -·. •>-~­

... interpreted to preclude EEOC. jurisdiction in a case . • · ,..-:-· :._; .. .; 
involving allegations of national origin discrimination _ ··· ··:·: 

.;. 

in hiring for such -oos i tions. · · · -· · ·-·· 
•• .. .... r·· ,-·-·•··'-·•·· . -• -··---·•·· . . 

For the reasons stated:belc;;w·: it is our opinion 
that the FCN Treaty does not divest t..~e EEOC of 
jurisdiction • 

The Civil Rights Act of 1964, as amended, gives the 
Commission b~oa~ jurisdiction to investigate any charge -
i:iled -by a person "claiminc; to be aggrieved,. • •· alleging···. 
that an employer -h~s eqgaged in an unlawful. ernployr:tent .... 
pra·ctice." Sec.Qg6(b)·,)42 o~s.c. §2000e-5 (b). 
Sumitomo Shoji America, Inc. (Sumitomo), a U.S. corpora­
tion, is an--"ernployer" within the meaning of section . 
70l(b), of the Act, and the e.~ployee positions involved 
fall within the meaning of section 70l{f}. Unlawful 
employment practices are defined in section 703(a}, and 
they include, inter alia, the failure or refusal to hire 
an individual because of his or her "race, color, 
religion, sex, or national origin." 

Unless the Treaty somehow changes things for purposes 
of jurisdiction over the subject matter, jurisdiction 
exists if the charging party claims national origin 
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- - ·• :• •••. -• •• ·.-;.·:=· .= ... :-.,. .• i~::· r./· .. :,-,.·.- -.~:~.:---·-::,: .... t-~:.-t:~n .~~~ · ..;:7·· ~:~--~~::·;_. .. ~-. :j.•!· •- • :. •.,,. · .• :7_!·._:-.:-•;..,: .. 
. cisc=iminati9n_·an¢i. satisfi"es···the .. other jU:risc:i_ctional::~t:..--7;;=~~ 
prerequisi ties·;•·""su~h- as. ··th·e ;;18 a .···day_ ._.:filing period. .. .: 'i._'-.~7/:~.?:;_: 

: The charging parties~•i~ .thfs~ ·case ·ha~.e _done so I as. .··t5.:~::;.~-~~ 
. we. understand the facts·:.;-.:s·in·ce .the _Civil Rights Act"·;_· .~_.,7·,:~:_;,.': 

. is silent_ ~s. to the ·relationship between its provisions-·::.:.._;::-~ 
. and those of the FCN .J~r~_':-ty ,·_i ~ _.is ~ece~_s:3-ry. to read .":.r:·"7.~~\~ 
the Treaty with the Act,. and see if. the two c~,. be. ·:·:.=:-··~·::G 

• ·, • , • • •. . • . . • ....... . • . • • . . .;. . . . • • • ~ ..... ~,; •-s,.: 
reconcl._ed. ., .. -:·• , .. :--·-<: :-~·::, ·. • ·: ~-- :•:. 'v · .::.. .. :· . . ·: ·: :-:: 

_ · ·. :· •. _..-·. _\•j, .. ;i ~---:,::·::-·: ·~-! .! ~ ~::· :-:.: •• - ::- 1:-•·~.-:..; .... -.. ·:_ .• ~::-·: _._•ir-~_·..;:-:;_: 
The mere fact that Arti.cle VIII ib of the "'FcN--: .. · :·: . ..:-./.: .. 

Treat~: gives employe·rs the righ~ to employ persons "of. _ __:_,;:. 
their choice" does not mean that· the class of ern.olovers -~.:-:~:-'. . - .. . . . . 
co::.?osed of sub~idiaries of foreign companies protected.-.:_.;:.; 
by FCN Treaties is exempt from general U.S~ law. In fact,­
Article I of the ~CN Treaty with Japan is the article that~ 
provides the general author·ization for issuance of "E-J.!' •;!'":·,:: 
visas to Japa:1ese treaty traders· .... However, even. assuming~ . .:~: 
Article VIII (l) 's language is fully anolicable tci treatv .. ;.:~:; 

· traders, · our conclusion is· the same._ .. Every er.iployer in .. th~=: 
United States· has the right to employ the pers"Ons of his ... :-:_-=~ 

. -- -·--··. cnoi.ce, · ouL 1...na i: aoes not mean cna-c he i.s .-cree i:.o engage·::~·:t! 
::.~ Uhlc:.w.= al prac 1...1.ces, suc?Fa-s aiscr im:ination or un..:air .. ":};::.~ 

· labor orac~l'-,:2.:::,. rne ri.gn1.. gran~ed by 'l'rea 1:y to subs id{~.;.::~ 
ar ies of Japanese companies doing busi_ness in the Uni tee .~r-~·=, 
·states is ·simply ~"le right to employ Japan_ese persons·:·on·_/i:~ 
the same basis as American nationals. The treaty trader . .-~.-.:­
i.rru~igra tion laws and rules implement this objective by.:·::::·.::\: 
permitting entry of Japanese "treaty t=aders" through -~~~t 
procedures far less burdensome. that the normal procedu:=es··-: .­
f oz: non-treatv trader aliens seeking to ente::: the Uni tee. ·-}· 
States for purposes of employment. . ·· . • :- -~:-· 

. ~-. ··- ._. . . .... -. -· :.: -. -·-·:"-"':' 

Neither the ·civil Right·~• Act nor the regulations· ·iss~e 
u:1der the Act contain any specific ernemption for fttreaty 
trader'.' positions. Moreover, the Act's legisla.ti:;re :- . 
history is also silent: The Act ex-presses the fi.:7.1 policy 
of the United States against ali forms of discrL~ination 
and the FCN Treaty,s language does not co~~el a finding 
of exem~tion for "treaty traders.• The=efore, we believe 
that the Corr.:nission does have jurisdiction in this case. 

Concluding that the Corrm-.ission has jurisdiction, 
however, does not dispose of the various issues =aised 
in m :s= 0,.s= 1--,.;;;:;;::,,, letter to the Corr.miss.ion concerning tha j 
merits of the cl7im, sue~ 7s :~eth7r_th:_charging parties'/ 
have alleged natio~al origin ci.scr~~ina ... ion or merely 
citize~ship discri~inaticn, ~hether "treaty tracars~ s~oe,· 

.... . ·1 .._ -~ . . l ... d ho·..,. qualify fo= an exce?._1.on s1.ra1. 2.r 1..0 ..... e JO.o-re 2. ... e 
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;~~ . . :~~~: :~/~;~~~-_:{~t~}~;-~:~;i1-~:;J:-/{\~-=1r~rJ~~-:-=:.::~~:< ~.i.ir:_~- -\_.: t:. ·.;-· ;_ · ~- . -·,.,- -
_:--:_·exception/ and·.~qe_t~~r·. ~.treaty·:traders~--are ·entitled 

. to any bene~~~s .. at_ -~i1 .. bey"oz:,.? .. ~~-e _ pr~c~du;=-~~ ben~fits < 
-·' spelled_out.~n :the .~.igrati<::>n:laws.~•:::_i,:':~· ... -:{:·:-:•; ·= ... ::· 

· .· .,. : -:: l:·i/~-,-~_-:.;r-~--• •-..,.\ ·,t . .".1:?':;. ·,. ~.:.i41~. f. ~ ~ ~ ;_ -~ ~~··.·_. .._ : ~ .. . :- . 
. We would be happy ·:to pro,v;i.~e_the:·cornmission with :.f· 

our :views ·on. the·se questions if the investigation . ·'·:.··. 
procee_ds. • . · · : '" ._.;,. ··"' · 4'•:_._ •· .: . : ... · •• -~ ... .t. . · .• -. __ ., 

.. : :_: : ~ .... - .,,; .... - ~ ,. .. 
I hope that you find ~h~;e comments useful? If -

you have any questions, o~ w~sh to discuss anything :.: 
in this letter, feel free to call m~, at 632-0349, or: 
Victor Vilaplana, at 632-21:49. :· I"" · • •• ·' • 
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AFFIDAVIT OF J. PORTIS HICKS SUBMITTED IN OPPOSITION TO 
MOTION BY EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 
FOR LEAVE TO Fl LE SUPPLEMENTAL MEMORANDUM, kw••, - .... wJ 

SWORN TO FEBRUARY 9, 1979 Dltt ........ ::?::l, .. ' .. ::.,lJ..5 
UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

-------------------------------------x 
LISA M. AVIGLIANO, et al., 

Plaintiffs, 

-against-

SUMITOMO SHOJI AMERICA, INC., 

Defendant. 

. . 

. . 

. . 

. . 

. . 
-------------------------------------x 

STATE OF NEW YORK ) 
) ss.: 

COUNTY OF NEW YORK) 

WENDER, MURASE I WHITE 

77 Civ. 5641 (CHT) 

AFFIDAVIT IN OPPOSI­
TION TO MOTION BY 
EEOC FOR LEAVE TO 
FILE SUPPLEMENTAL 
MEMORANDUM OF LAW . 

J. PORTIS HICKS, being duly sworn, deposes and 

says: 

1. I am a member of the law firm of Wender, Murase 

& White, counsel in this action for defendant Sumitomo Shoji 

America, Inc. ("Sumitomo"). I submit this affidavit in opposi­

tion to a motion made by the United States Equal Employment 

Opportunity Commission ("EEOC"), requesting leave as amicus 

curiae to file a "supplemental" memorandum of law in support 

of plaintiffs' motion to dismiss Sumitomo's counterclaims. 

2. On or about May 5, 1978 the EEOC filed a 

memorandum of law as amicus curiae in support of plaintiffs' 
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motion. Plaintiffs filed a memorandum of law in support of 

their motion at about the same time. Sumitomo filed a memo­

randum of law on or about July 11, 1978, answering both the 

EEOC and plaintiffs. Plaintiffs filed a reply memorandum 

on or about July 28, 1978; the EEOC chose not to reply. 

Recogrtizing that it has had since July 1978, to file "supple­

mental" papers, the EEOC offers the feeble excuse that it 

makes its motion at this late date because it only "now" 

understands that it is "unlikely" that the Court will schedule 

oral argument on plaintiffs' motion (EEOC Motion at 1-). 

3. The EEOC's motion is frivolous. It should be 

denied because of the EEOC's delay, because it blatantly 

violates rules of this Court, because it contravenes procedural 

rules for the filing of such supplemental papers, and because 

it raises no new matters, and indeed urges inaccurate law to 

this Court. 

4. Delay by the EEOC. The EEOC delayed almost 

seven months, until January 30, 1979, before profferring its 

so-called supplemental memorandum._ During the over one-half 

year interim, the EEOC remained silent as to its purported 

desire to have oral argument or to file any such supplemental 

papers, although it clearly had repeated opportunity to 

express itself. It could have raised the matter independently. 

It could have raised the matter in response to Sumitomo's 
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motion to this Court in August, 1978, which requested that a 

briefing schedule be set on Sumitomo's motion to dismiss the 

complaint (a motion made for the very purpose of preventing 

just this kind of endless paper war of attrition and expense). 

The EEOC could have raised the matter when it knew thereafter 

that plaintiffs were seeking leave to file supplemental 

rebuttal papers opposing Surnitomo's companion motion to dis­

miss plaintiffs' complaint. It also could have raised the 

matter when counsel for plaintiffs wrote to this Court on 

December 18, 1978, requesting leave to argue "this case", 

which Sumitomo opposed by letter dated December 20, 1978 

(copies of both letters were sent to the EEOC). The EEOC 

offers no reason at all why it remained silent in the face 

of all of the foregoing. 

S. Violation of this Court's Rules by the EEOC. 

The EEOC merely says it "now" understands that it is "unlikely 

that there will be oral argument of plaintiffs' motion (EEOC 

Motion at 1). This is nonsense. First, there has been no 

ruling on plaintiffs' application to have argument. Second, 

the EEOC itself never requested oral argument on this motion, 

as provided for by this Court'$ specific published rule: 

" ••• Oral argument will be heard only 
upon request and at the discretion of 
this court. Communicate this request 
to chambers by letter, stating the 
reason why oral argument is necessary 
for determination of the motion and 
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giving an estimate of the length of 
the argument." (Published in The 
New York Law Journal Tuesday of each 
week). 

The EEOC offers no excuse at all for its failure to abide 

this Court's rules. 

6. Violation of Other Procedural Rules by the EEOC. 

As if the above were not enough, the EEOC engages in obvious 

game-playing by enclosing with its motion papers a copy of 

the "supplemental" memorandum it seeks leave to file. That 

kind of transparent effort to make a motion a fait accompli 

has been specificaliy censured by the Courts of this District: 

" ••• The proposed reply papers should not 
accompany the request for leave to 
submit them. To permit the reply papers 
to accompany the request, as they do in 
the instant case, is to enable the 
requesting party to accomplish its goal 
of placing the papers before the court, 
thereby reducing the question of whether 
the papers should be accepted for filing 
to relative unimportance. Therefore, the 
reply papers themselves shall not be 
submitted until the court, having received 
and reviewed the application to file, 
invites them." United States v. Inter­
national Business Machines, 66 F.R.D. 384, 
385 (S.D.N.Y. 1975). 

In its motion papers·, the EEOC offers no reason why it should 

be permitted to file its papers without observing the guide­

lines laid down in the IBM decision, supra. 

-4-
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7. The EEOC Concedes That its Papers Say Nothing 

New. No less relevant, the EEOC also admits that its papers 

address no new issues.* The EEOC thus essentially admits 

that all it wants is a chance to say again what it, and 
\ 

plaintiffs, have both said before, exactly what the Court in 

IBM, supra, said should not be allowed: 

"Clearly, nothing but delay, unnecessary 
work, and unwarranted expense can result 
from the routine filing of reply and, 
inevitably, surreply papers which do 
nothing more than restate in a different 
form or with additional detail material 
set forth in the moving and opposing 
papers. It is the experience of this 
court that most proposed reply papers 
fall within this category •••• 

* * * 
" ••• repetition of arguments made in prior 
submissions will not be condoned and is 
scrupulously to be avoided." 66 F.R.D. 
at 384. 

8. The EEOC Proposed "Supplemental" Memorandum is 

Inaccurate. Finally, the EEOC's proposed supplemental memo­

randum is filled with inaccuracies. 

(a) For example, the EEOC's "supplemental" memo­

randum, at 5-6, argues in substance that Sumitomo's second 

counterclaim should be dismissed because a federal court has 

no power to create a federal common law tort remedy against 

a private party. The Second Circuit, in Prescription Planned 

* EEOC Motion at 1. 
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Services Corp. v. Franco, 552 F.2d 493 (2nd Cir. 1977), 

involving a suit between a corporation and a union pension 

plan, says quite the contrary: 

"•·• it is now clear that, in approp­
riate cases, the federal courts may 
recognize or create common law torts 
••• and that section 1331 jurisdiction 
will support claims founded upon 
federal common law." 552 F.2d at 495. 

If the EEOC wanted to argue a point, it could have tried to 

argue - which it does not - that this is not an appropriate 

case for the Court to recognize such a tort. But the EEOC 

merely argues, incorrectly, that this Court lacks the power 

to do so. 

(b) Similarly, in its argument regarding whether 

a state law claim for abuse of process has been stated, the 

EEOC purports to address the meaning of the decision of the 

Appellate Division of the Supreme Court of the State of New 

York in Drago v. Buonagurio, 61 A.D.2d 282, 402 N.Y.S.2d 250 

(3d Dept. 1978), regarding whether a summons is "process" for 

purposes of the tort of "abuse of process". The EEOC fails 

to advise this Court that the Appellate Division decision in 

in Drago has been reversed.* The Court of Appeals in Drago 

* Such reversal was reported in the New York Law Journal 
of December 21, 1978, at page 1, col. 2. The EEOC seems 
particularly unable to keep up to- date on Drago. In its 
first brief filed in support of plaintiffs' motion, the EEOC 
cited the trial court's decision in Drago but did not then 
advise this Court that the trial court's decision had been 
reversed by the Appellate Division. Now, in dealing with 
the Appellate Division's decision, the EEOC does not advise 
this Court that the Appellate Division's decision, as well, 
has been reversed. 
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did not, however, consider whether a summons is "process" for 

purposes of the tort of abuse of process, and thus the 

Appellate Division's decision on that point remains good law. 

The Court of Appeals decision in fact deals only with the 

question of whether plaintiff therein had stated a cause of 

action in abuse of process or prima facie tort against the 

lawyer who had represented the party which allegedly asserted 

invalid claims against plaintiff, holding that New York courts 

have not recognized liability of a lawyer to third parties 

where the facts do not fall within one of the acknowledged 

categories of tort or contract liability.* Sumitomo has 

properly pleaded such acknowledged torts against plaintiffs 

herein, and does not counterclaim against their attorney. 

(c) Last, in its argument that prima facie tort 

does not lie as a counterclaim here, the EEOC, in rearguing 

the position it has already briefed to this Court, ignores 

obvious decisions in point,~-, Smith v. Fidelity Mutual 

Insurance Co., 444 F. Supp. 594 (S.D.N.Y. 1978). There, this 

Court, after an exhaustive study of the law of prima facie 

tort in New York, concluded that a claim was stated where 

defendants had in an earlier action improperly named the 

plaintiff as parties in a lawsuit despite defendants' 

** A copy of the Court of Appeals decision in Drago is 
annexed hereto as Exhibit "1". 
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knowledge of an agreement not to sue, and their knowledge of 

plaintiff's status as a mere nominally interested party. It 

is respectfully submitted that this Court's decision in Smith 

stands for the proposition that such an abuse of the judicial 

process i.e., instituting a suit known to be baseless, for the 

purpose of harassing or injuring another party, is actionable 

under New York law.* 

9. In sum, the EEOC motion for an order granting 

it leave to file a "supplemental" memorandum should be denied 

because: 

(a) The EEOC has been guilty of gross delay and 

proposes to serve its "supplemental" memorandum only some 

seven months after it could have done so, with no explanation 

for its delay~ 

(b) The EEOC has ignored published rules of this 

Court regarding applications for oral argument~ 

(c) The EEOC has ignored procedural rules relating 

to the filing of supplemental papers and has attempted to usurp 

the function of the Court on this motion by serving its proposed 

* A proposition recently confirmed by the Supreme Court of 
the State of New York in Capuano v. La Melle (N.Y.L.J., 
August 11, 1978, p. 12, col. 6, p. 13, col. 1) where the 
Court denied defendant's motion to dismiss a defamation 
complaint, noting that "[n]either law nor reason supports 
a view that one who maliciously institutes a human rights 
complaint knowing such a complaint to be unfounded is 
insulated from all legal liability for such action." 
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papers along with its motion for leave to file such papers; 

and 

(d) The EEOC's belated papers concededly say nothing 

new, and indeed rely upon outdated and reversed authorities. 

10. The EEOC is an agency of the government, but 

that does not excuse it from adhering to the same standards 

of practice applicable to other litigants. Its tactics have 

merely caused further delay in the disposition of this matter, 

a prejudice to the parties and the Court condemned by this 

court in IBM, supra, resulting also in expense to Sumitomo for 

no good reason. As set forth in Sumitomo's original memorandum 

in support of its motion to dismiss plaintiffs' complaint, 

this Court has the power to award attorneys' fees where it 

finds that party has acted unreasonably in bad faith to 

harass or to be vexatious (Stratton Group, Ltd. v. Chelsea 

National Bank, 54 F.R.D. 227, (S.D.N.Y. 1972)). Sumitomo 

respectfully requests as against the EEOC the sum of Five 

Hundred Dollars ($500.00} as its reasonable attorneys' fees 

in connection with the EEOC's frivolous motion. 

sworn to before me this 
9th day of Febr.u97ry, 1979 

- I I ! / J 

-/ ".1~y;:_;_ c',c l-X ftl~ 
Notary Public \ 

Pt.}.,E!_;\ o·:·,: 
Notary P·.'.,.·:, ~:- , a t'.;w Y~rk 

n:,. -! 1---:::: ~o 
OuaJ;fi,.d i,, •; -~~s ':01:'!!'/ 

Cer.'ificote !.. ~ :. : _..._, Ye .< C.;u;-:~ 
'°"1mi11ion .: .. ;,:.,c :: ..• .-c:1 :;o, i',/9 
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~ourt of 21pprals 

3 No. 561 
Eugene E. Drago. 

Respondent, 
Ya. 

Kadel1ne Buonagurlo, le., 
Defendant. 

and 
J•rom~ D. Brownstein, Attorney, 

AppeUaat. 

MEMORANDUM 
This memorandum is uncorrected and subjec:t to re­
visioa before publication in the New York Reports. 

(561) James S. Carter & William P. Soronen,Jr., 
Albany, for appellant. 

Harold E. Blodgett, Schenectady, for respondent. 

MEMORANDUM. 

The order of the Appellate Division should be reversed, 

-with costs, and the order of Special Term granting defendant 

Brownstein's motion to dismiss the complaint as against him for 

failure to state a cause of action reinstated. 

The allegations of the complaint are described in the 

opinions at Special Term and in the Appellate Division. We agree 

with those courts, and for the reasons stated by them, that the 

complaint does not state a cause of action in negligence, abuse 

of process or malicious prosecution. Nor does it allege a cause 

of action for what is sometimes labeled a "prima facie tort", 

i.e., "the intentional malicious injury to another by otherwise 

lawful means without economic or social justification, but solely 

to harm the other" (Morrison v National Broadcasting Co., 24 AD2d 

Xadall.no
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284, 287, revdon other grds 19 NY2d 453). Whatever may be the 

constraints imposed by the Code of Professional Responsibility 

with the associated sa~ctions of professional discipline when 

baseless legal proceedings are instituted by a lawyer on behalf 

of a client, the courts have not recognized any liability of the 

lawye~ to third parties therefor where the factual situations 

have not fallen within one of the acknowledged categories of tort 

or contract liability. That there are proposals before the Legis­

lature to create new liabilities in such a circumstance (e.g., 

Senate Bill No. 8002 and Assembly Bill No. 10586, 1978, to amend 

Civil Rights Law, S 70) is an additional reason for judicial 

restraint in response to invitations to recognize what is con­

ceded to be perhaps a "new, novel or nameless" cause of action. 

We conclude that the complaint fails to state a cognizable cause 

of action. 

* * * * * * * * * * * * * * * 

Order reversed, with costs, and the order of Special Term 
reinstated in a memorandum. Question certified answered in 
the affirmative. All concur. 

Decided December 20, 1978 

-2-
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STATE OF NEW YORK ) 
) 55.: 

COUNTY OF NEW YORK) 

Judith M. Hall being duly sworn, deposes and 
says that deponent is not a party to the action, is 
over 18 years of age and resides at 66 Orange Street, 
Brooklyn, N.Y. 11201. 

That on the 9th day of February, 1979, deponent 
served the within 

upon 

AFFIDAVIT IN OPPOSITION TO MOTION 
BY EEOC FOR LEAVE TO FILE SUPPLE­
MENTAL MEMORANDUM OF LAW 

Lewis M. Steel, Esq. 
Eisner, Levy, Steel & Bellman, P.C. 
351 Broadway 
New York, New York 10013 

Abner W. Sibal, Esq. 
Equal Employment Opportunity 

Commission 
2401 E. Street, N.W. 
Washington, o.c. 20506 

at the addresses designated by said attorneys for that 
purpose by depositing a true copy of same enclosed in a 
post-paid properly addressed envelope, in an official 
depository under the exclusive care and custody of the 
United States Postal Service within the State of New 
York. 

Judith M. Hall 

Sworn to before me this 
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OPINION NO. 48679, TENNEY, J. GRANTING IN PART AND DENYING 
IN PART DEFENDANT'S MOTION TO DISMISS COMPLAINT AND PLAINTIFFS' 
MOTION TO DISMISS COUNTERCLAIMS DATED JUNE 5, 1979 

' ' ... , .. • 
' :. ···- . • ..... · .. • • : ~- ~ : :, .• -i • •• ·:- ... 

.... . . . ~ ,, - . ; . ~ . 
,. ·• :::·;. . . .. 

UNITED STATES DISTRICT COURT 
.. · SOUTHERJ.~ DISTRICT ciF NEW YORK ----------~-~-~--~--~-~----~---x-~· 

.. LISA M. AVIGLIANO, et al..,: : ... -•' ... . -·. · · •··r{·ti 
Plaintiffs, 

. . -against-

. . . . 

. . 
77 Civ. 5641 (CHT). 

SUMITOMO SHOJI AMERICA, INC., . . 
Defendant. : OPINION 

-------------------------------x 

APPEARANCES 

For Plaintiffs: EISNER, LEVY, STEEL & BELLMAN, P.C. 
351 Broadway 

For Defendant: 

Amicus Curiae: 

New York, New York 10013 

Of Counsel: LEWIS M. STEEL, ESQ. 

WENDER, MURASE & WHITE 
400 Park Avenue 
New York, New York 10022 

Of Counsel: JIRO MURASE, ESQ. 
J. PORTIS HICKS, ESQ. 
ED~ARD H. MARTIN, ESQ. 
LANCE GOTTHOFFER, ESQ. 

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 
2401 E Street, N.W. 
Washington, D.C. 20506 

Of Counsel: ABNER W. SIBAL 
General Counsel 

JOSEPH T. EDDINS 
Associate General Counsel 

LUTZ ALEXANDER PRAGER, ESQ. 

JOHN D. SCHMELZER, ESQ. 

', .. 
,:,• 



109a 

Local Counsel (E.E.O.C.): 

RONALD COPELAND, ESQ. 
Regional Counsel 
26 Federal Plaza 
New York, New York 10007 

••. :· ·. :; ... : 
TENNEY, J. :-·:··< '~ ~ 

•· _-.:,; 

'j 
·' · .... .. 

In this civil rights case, plaintiffs charge discrimi~- -~ 
j 

'· :·:' . ;l 
nation on the bases of sex and national origin in violatiori o~ : 

-t 
Title VII of the Civil Rights Act of 1964, as amended, 42 

•. 1/-~ 
u.s.c. § 2000e et sea. (1974), and of 42 U.S.C. § 1981 (1970} :-- ~ 
They seek class action status. Plaintiffs are past and present 

female secretarial employees of defendant Sumitomo Shoji 
2/ 

America, Inc.- ("Sumitomo"). Sumitomo is an "integrated trad-
3/ 

ing company"- incorporated in New York- as a wholly·owned sub.:. 

sidiary of a Japanese corpor~tion. The parent corporatioi is 

not a party to this action. Plaintiffs, seeking injunctive. 

and compensatory relief, claim that they have .. beefr restricted 

to clerical jobs and not trained for or promoted to executive, 

managerial or sales positions for which Sumitomo favors male 
. . 

. citizens of Japan. Jurisdiction i·s based upon 28 u.s.c. § 
4/ 

1331 and§ 1343.-

Sumitomo denies that the company discriminates and now 
. . ' . . . . . 

moves pursuant to Ru1e:12(b) (6) of the Federal Rules of Civil 

Procedure to dismiss the claims asserted under Title VII and 
.,, 

section 1981. Sumitomo claims that the provisio~s of Title 

-2-
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VII and of section 1981 must yield to the right of freedom of 

choice in ~mp~oyment assured by· ;hE!_ 1953 Treaty of Friendship,..· 

. Co~e~·ce/ ~nd· Navigation between the United States and Japan, 
... 

(19531 4 U.S.T .. 2063,. T.I.A.S. 2863 (entered into force Oct. 

30•; 1953): ·("the Treaty"). In additic;:m to positing _that 

Sumitomo·-· is· insulated from federal review of its employment 

pract;:ices by. the Treaty, Sumitomo claims that plaintiffs'. 
~:..,. -- - . . . . :,..i.. . :· ~ . . ~ 

-'\:ail:~gati?ns of discrimination based on sex and national origin 

fail.to state a claim under 42 u.s.c. § 1981. 

Sumitomo also interposes four counterclaims,. invoking 
. . . . 

this Cm~.rt' s. ancillary jurisdiction essentially to seek re-

dress for plaintiffs' alleged abuse of legal process and 
. . . 

tortious interference with Swnitomo's business activiti~s. 

·Plaintiffs cross-move for dismissal of the counterclaims pur­

suant to Rule 12{b) of the Federal Rules of Civil Procedure on 

the grounds that none states a claim upon which relief can be 

granted and that the C9urt lacks subject matter jurisdiction. 

For the reasons discussed below, the motions to dismiss plain­

tiffs' section 1981 claim and Sumitomo's first counterclaim 

are granted, and the motions to dismiss the Title VII claim 

and the remaining counterclaims are denied. 

The Treaty 

On April 2, 1953 the United States and Japan entered 

into a Treaty of Friendship, Commerce and Navigation. The 

-3-
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purpose of the Treaty is 

.· · ·" .. [to· strengthe~J'. the bon:ds of pe~~~: a~d -£ii.end.:..: 
· .. · . · _ship· tr·aditionally existing :between them and . : _ _. -.. 

. . _._: ·. [to encourage] cl"cser. economic and cultural re- ~ ;_-~ 
. :;: · :/- -lations ~etween _their peoples:.·., •.. .-·~:by~ arrange_. .. 

· ·:.' :-- men ts· . promoting mutually advantageous_ commercial" 
· ,:·. intercQurse -~- encouraging mutually beneficial . in·-

. vestI!lents, and establishing mutual. rights and· · -:·.-
: ·, · · · privileges. • • • based in genera+ upon the prin-

. cipl.as of :national and most-favored-nation treat-
_ ment. unconditionally accorded •••• 5/ · 

·. : 4 U-.s>r. ··at, 2066: The effect of the Tr·~-aty i's. to assure .that 
,• .• • I 

·--•" 

natio,nais of ··one party are not discriminated 
6/ 

theterritory· of ~e other party.-

against within 

. · ·. ·. Article VIII (1) of the Treaty provides, in pertinent 

part, that II [n] ationals and companies of either Party shall. be·: _.: 

permitted to engage, within the territories of the other Fa.rty,. 

accountants and other technical experts, executive personnel, 

attorneys, agents and other specialists of their choice." Id •. 

at 2070. Sumitomo, in moving to dismiss the discrimination 

claims against it, frames the issue before this Court as whether 

Title VII and section 1981 of the Civil Rights Act of 1964 must:_-::: 

yield to the right of freedom of choice in executive.and other 

si:>ecialist personnel granted by Article VIII(l) of the Treaty. 

However, the Court finds that the issue before it is even more 

fundamental; that is, whether Sumitomo can invoke the aegis of 

the Treaty as sanction for its employment practices. The ini­

tial inquiry concerns the nationality of Sumitomo. 

Article·vIII(l) of the Treaty provides that Japanese 

-4-
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and ~..merican corporations may engage within the territory of 

the ether certain personnel of their c:t-:oice··. · Arti,=~e · XXII, · . 

the definitional ·section of tha Treaty, states in paragraph 3 , 

that: 
: __ ,,: 

[a]s used in the present Treaty, the term· 
···· "companies" means corporations, partnerships, .. · 

companies and other associations,·whether or not 
. with· limited liability and whether or not ':for 
pecuniary profit. Companies cons ti tu tea·· uhder 
the applicable laws and regulations within: the 
territories of either Partv shall be deemed com­
panies thereof and shall have their juridical 
status recognized within the territories oi the. · 

. other·_:earty._ . 

Id. -~t-·2079-80:1 Thi~ is entire~y consistent with-traditi~nal 
. . 

A 

rules of corporate law which·, for most purposes, treat a corpo­

ration. as an entity distinct from its shareholders and ac~ord 

to the corporati6n the citizenship of its place of incorpora­

tion: 

The theory of "corporate personality" permits 
a corporation to be regarded as a "person" with 

· an existence--in the state of incorporation-­
separate from the natural persons who own it •••• 
[Flor purposes of federal court jurisdiction •.• 
a corporation is "deemed" to be a citizen of the 
state by which it was created. 

Hornstein, Corporate Law and Practice§ 281 (1959) (citin~· 
. . 

Louisville, Cincinnati, and Charleston R.R •. Co. v. Letson,· 43 
. . 

U.S~ (2 How.) 497, 555 (1844). Sumitomo is incorporated under 

the laws of New York. Therefore, according to the very terms 

of the Treaty, Sumitomo is a company.of the United States, not 

of Japan, and as such has no standing to invoke the freedom-

-s-
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of-choice provision granted by Article VIII(l) to companies of 

.. -.~apan wi~hin the territory of the United States • 

. . - /· .- •.>~·-This conclusion is supported by two district court de- ,. 

cis~ons in-· which . ._ the· 1953 Japanese-·American Treaty was raised 
.,. - :··;·, 

by, w~y ·of.·.defens~. In United States·v. R. P. Oldham Co., 152_ 

. F •. Stipp~· ·Sis .{N.D. Cal. 1957), a wholly owned American subsidiary 

of· a: J~panese corporation was one of five corporations indicted · 
# ., - )_•_,·.. -· ~ •• 

·,:,,:·:eo~:T,conspirac.y in· restraint of commerce in Japanese wire :nails. 

The•_-.defemdant argued that Article XVIII of the Treaty, which 

dealt with antitrust violations, denied the federal court juris­

diction by p~oviding the exclusive remedy. Not only did the· 
" . . 

district court hold that Article XVIII provided a supplemental 

_rather than exclusive remedy, but it also found that, ev.an . 

were Article XVIII an exclusive remedy, the California­

incorporated subsidiary lacked standing to invoke this provi­

sion. The nationality of the defendant was determined by the 

terms of Article XXII and the traditional principles of corpo7 

rate law •. Moreover, the Oldham court found this conclusion 

not inconsistent with the policies underlying the Treaty: 

If [the defendant] had wished to retain its status 
as a Japanese corporation while doing business in 
this country, it could easily have operated through 
a branch. Having chosen instead to gain privileges. 
accorded American corporations by operating through 
an American subsidiary, it has for most purposes 
surrendered its Japanese identity with respect to 
the activities of this subsidiary. 

United States v. R. P. Oldham Co., supra, 152 F. Supp. at 823. 

-6-
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.•. 

In Spiess v. C. Itoh & Co. (America), Inc., F. :- . -~~ .: .J 
. . ~- . ~ 

Judge Bue of the Southern . :: ::~ 
. - . -. : :_·i. --__ ...... : 

Supp. (S.D. Tex. Mar. 1, 1979), 
:~ .. ·:.: . ~~'·::,.···· .... , 

District of Texas recently held that the 1953 Treaty did not •., . . ., 
. '· . . --_:---. . .. .. provide the New York-incorporated subsidiary of a Japanese­

corporation with immunity from Title VII and section 1981. 

•· n· .: .. 

The motion before Judge Bue was essentially identical to that. 

before this Court. Non-Japanese employees of a wholly owned 

~omestic subsidiary of a Japanese corporation filed suit 

~gainst their employer alleging racially discriminatory em­

ployment practices. The defendant C. Itch & Co. (America),._ 
:-·:· 

· Inc. (nitoh-America") moved to dismiss, arguing that under·. ·_ ·•· 
·--. : · :-.. - . •. : . . . . . : :· ·_:. . . . ' .. :·. ·•. ~-·:: 

.... o,.: .: 

.the Treaty it has an absolute right to hire· personnei of its· : ·., 

choice. In a well reasoned opinion, Judge Bue held: 

Given the Treaty's own definitional terms, 
·-Itch-America is a company of the United States 
for purposes of the interpretation of Article 
VIII(l) ,.which applies only to companies of one 

.· · party within the territories of the. other party · 
-;_. ·- •. ·. Itch-America is a United States company 

.,· for purposes of Title VIII and, like other Uni.ted 
· States companies, is subject to suit· on the grounds 

=that· its employment practices_ are· racially dis-.· 
criminatory~ 

8/ · .. 
. Id. at 

. . 

· .. To avoid the conclusion that it has no standing to 

invoke-:the;Treaty; Sumitomo relies upon a four-page letter sub­

mitted on.No~ember 17,·1978 oy the.United States Department of 
. . 

State to the Equal Employment Opportunity Ccnm1ission ("EEOC"). 

The EEOC, which has submitted an amicus curiae brief here in 
.-: . 

-7-
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9/ 
opposition to Sumitomo' s motion to dismiss, - had posed certain. 

questions to the State Department. To one, "[d]oes the treaty. 

permit subsidiaries of Japanese companies which are organize·d /.> · 
. , \ . r•-~ 

• ·. ·.•·~ . ,;,.;, •. I" 

under the laws of a state of the United States to fill all 'i-ts\:, 
top management positions with Japanese nationals a~mitted as 

10/ 
treaty traders,"- the State Department replied, in pertinent 

part: 

The phrase "of their choice" should be inter­
preted to give effect to [the intention that 
United States companies operating in Japan could 
hire United States personnel for critical posi­
tions, and vice versa], and we therefore believe 
that Article VIII(l) permits U.S. subsidiaries 
of Japanese companies to fill all of their "ex­
ecutive personnel" pos~tions with Japanese 
nationals admitted to this country as treaty 
traders. • •• 

. r ·:;. ·; ~ ... , . ~ 

... ' "': ·-. ~ .. ' - .: 

Letter from Lee R. Marks, Deputy Legal Adviser, Department cf· 

State, dated October 17, 1978,, to Abner W. Sibal, General 

Counsel, EEOC. 

To another question, "[i]s the situation different if. 

the company doing business in the United States is not incor­

porated. in the United States," the State Department replied, 

in pertinent part : _ · 

Id.-

[W]e see no grounds for distinguishing b~tween 
subsidiaries incorporated in the United States 
owned and controlled by a Japanese company and 
those operating as unincorporated branches of a 
Japanese company, nor do we see any ·policy- rea­

·son for making the applicability of Article VIII 
dependent on a choice of organizational form. 

-8-
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Sumitomo relies upon these statements to confirm. its 
. .•·' 

_"preferential. right and privilege to hire non-immig:z;-ant 

The Court has carefuliy 
. ··- .... 

.:-,- Japanese_ ·nationals" under the Treaty • 
. . ~~-._ :' ·,.,:-.··.·.~-~.--:-;:.:..: ... : . . >:: considered ·_the State Department letter 

,' . . . . ,· 
and is mindful of the 

, ~·N•• ', • 

>. ;~ :supr'em~-~ Court..' s ac;iJll~>ni tion in Kolovra t v. Oregon, 3 6 i5 U. S . 
-. • . :- : • • ':• .. •,,•,.••I .. , ' . • 

, .. :. , ... ".;· 

187:,. 194, (!960), ~hi!.t "[w]hile courts interpret treaties for 

, . ~~~'se~·ve~·f,\.li~ meaning given them by the departments of govern-
-~ .... -~--·~: •• •4 .. ~- • - - • 

·.: ·memt .. pa.~ticularly charged with their negotiation and enforce-
. .· .. ;•: {· : ~. . . . . :_ ·.:;_ .. ~: : . 

.. . ·-. 
ment is· given···.great .weight." See also Factor v. Laubenhei:rner, 

•· ,,•-,; . ---
· 29~~ U.S.· ~~~ ~- · 295 - (1933). However, in the absence of ana.l:ysis 

~r_':reasoriing_offered by the State Department in support of its 
" : .- 11/ ·. · · · 

ptisition;~. this 'court.· does not find in the letter sufficie~1~ly 
... _ •.... ,-._ . 
per~uasive authority to reject the Treaty's clear definition 

-·· -

of _¢o~orate nationality and the consequent unambiguous :neani:!S 
: ··~· . , 

of Article VIII.Cl);: or to reject established principles of 

6brporate·law ind the precedents in the Fifth and Ninth Cir-
12/. 

cuits. 

. ' ... ·· · Sumitomo also contends that it retains Japanese 

by virtue of .. United St~tes regulations antl guidelines adopt~d 

in connection with Article I of the Treaty, which enables 
. ·. -· .... 

natiorials of either the United States or Japan to e~t2r the 

territories of· the other ~nd to remain therein for s?ec:if.1_sd 

purposes. In connection with Article I of the Ti_·eaty, s·::.~.i.c;-. 

110.l(c) (15) of the Immigration and Nationality .Act of 1952, 8 

U.S.C. § 1101 et sea., provides: ,--

-9-
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The term "immigrant 11 means every alien ex­
cept an alien who is within one of the following 
classes of non-immigrant aliens •••• 

. . . . 
{E) an alien entitled to enter the United 

States Ul'lder and in pursuance of the provisi~ns 
of a treaty of commerce and navigation between 
~he United States and the foreign state of which 
he is a national •••• 

' . :. 

The Department of State has promulgated regulations_ 

that an alien must satisfy in order to obtain a treaty trader.- · 

visa pursuant to section ll0l(c) (15) (E) (i). Among thes~ is 

that if the employer is not an individual, it "must be. . . 
an-organization which is principally owned by a person or per~ 

. . . . 

sons having the· nationality of the Treaty country." 22 C.F.R • 

. § 41.. 40 {1977) • The parameters of this regulation· ar~ further. 

described in 9 FOREIGN AFFAIRS MANUAL PART II, which states: 

"the na~ional~ty of the employing firm is determined. by _those 
~ r· 

persons who own more than 50% of the stock ·of the employing' .. · 
. . . .· . 13/ 

corporation regardless of the place of incorporation." 

Sumitomo. seizes on the regulatory standard to:urge 

th~t nat~onality for purposes of the Treaty should be deter­

mined by t~e State Department guidelines, explaining that·it 
. ·,·· 

is ·.by-" interacti;n with Article I that the Article VIII "freedc;:n 

of choice~• provision ·is. implemented. As Sumitomo is a wholly 

owned subsidiary of a Japanese company, by this test Sumitomo 

also would be a Japanese company. The Court agrees with Judge 

Bue w~o, when presented with the same argument, found that 

-10-
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"resort to the treaty trader guidelines to determine corporate· 
.. •;.. . ., . 

. ·nationality for purposes of interpretation of the Treaty pro-
---- •·:= .. · . .. . 

·:·visions is unwarranted in the face of the clear definitiona.l 

·provisions included in Article XXII(3) of the Treaty itself~•--.~ 
· _ ._14/ . 

Spiess v. c. Itoh & Co., supra, · F. Supp. at .-- The·.·· 

_ J:>urpose of •the Treaty is to assure that Japanese companies . 

operating in the United States, and vice versa, will. not be· 

· · discrim~nated. against in favor of domestic .. corporations.·-: · 
. '~.-:: . . ·_ ·,. .,• . . ·-
: · '.. Sunu. tomo. is a domestic corporation and as such. has neither · 

·-s~andingnor· need to invoke.the aegis of the Treaty. 'Accord­

.·. ingly, ·_· th~ motion to dismiss the discrimination· claims on the·. 
~- ~ - . -.. -· •· .. · -.~-- . . .. . .,,. . · .. f · 

. . .. . _; -... . --
.. ·bas.is: of· the Treaty is· denied... . ,;,. 'C _. __ • --~-:':> _ · ,-~·\?•: ··-

. ,._ . . .. 
•·· 

T&e Section 1981 Claims. • •• I 
_ .. -

The second issue before the Court is.whether-the pro-
15/ 

visions of 42.U.S.C. section 1981- a~ply to :claims alleging 
. . . -

discrimination based on sex and national origin.· The law in 

this.circuit,-as in others, is clear that section 1981.does 
: I • 

not apply-to sex discrimination. New York Citv Javcees, Inc . 

• ,_. ·united State·s Jaycees, Inc:., 377 F. Supp~ 481 (S.D.ll.Y . 
. _ .. ~:, . 

1974), rev'd -~ other arounds, 512 F.2d 856 (2d Cir. J.975): 

0 1 6o~nell ~- Tea~hers coilage, 63 F.R.D. 638. (s;o.N.Y. 1974). 
·.,.,,, .:·· 

Se~:- also Vera v~ Bethlehem Steel Corp., 448 F. Su??· 610 U-1.D. 

Pa. _1978); Apodaca v. General Electric Co., 445 F. Supp. 821 

(D.N.M. 1978). 

-11--
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However, there is a split of authority among the courts· 

which have considered the question whether claims of discrimi"- ·' 

. nation based on national origin are actionable under section 

:1981--a question, it appears, that the Second Circuit'has·not 

· .yet addressed. Compare,~, Apodaca v. General Electric 

Company, supra: Vera v. Bethlehem Steel Corp., supra; Martinez 

v. Hazelton Research Animals, Inc., 430 F. Supp. 186 (D. Md. -

_· 2.Jl.977); Budinsky v. Corning Glass Works, 425 F. Supp. 786 (W.D • 

. Pa. 1977).; Kurylas v. United States Department of Agriculture,· 

·. 3.73 F. Supp; 1072 {D.D.C. 1974), aff'd, 514 F.2d 894 (D.C. Cir.:· 

~975), :with LaFore v. Emblem Tape & Label Co~, 448 F •. Supp •. 824_ 

(D. Colo •. 1978);" Ortega v. Merit Insurance Co.; 4·33 F. Supp • 
.. 

··: 

-··.135 (N.D. Ill.· 1977). 

· In Jones v. United Gas Improvement Corp., 68 F.R.D •. -1 

-(E.D~_-Pa. 1975), the court reviewed carefully·:the legislative 

history:: of section_ 1981 and concluded that· the section applies- . 

to discrimination based on race and alienage only. . It then 

:· charattefized th~ alleged discrimination agairist Spanish sur­

named individuals _as based: on national orfgin and heid that no 
;,-

action· lay under section .1981. · -The court .held 

.. ·-::: that.thepro.vis.ions
0

~f 42. u~s.c.·'.~--1~81 are 
-··· ·limited in their application to discrimination, 

.- ~' _. the ~effect of which is to deny to any person 
· :·-~:-. ·•. <·· -within the jurisdiction of the United States 

·•. · . __ ,·_:~ any of.· the rights enumerated in tha.t section, 
· ·· to the extent that such rights are enjoyed by 

white citizens of this nation. Discrimination 
..,· on other grounds, such as religion, sex, or 

national origin, to which white citizens may be 
subject, as well as white non-citizens, non­
white citizens, or non-white non-citi~ens, is 

.. not proscribed by the statute. 

-12-
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16/ 
68 F.R.D. at 15 (emphasis in original).-

A few courts have held that if national origin di~~/;::>--~·:_; 

crimination is motivated by or indistinguishable from· racial- . 
·,>~ 17/ 

1981..~~ discrimination, a claim will be actionable under secti~n 
~>( ;:?·\~ ' -• ... 

,. However, even were this Court_ ~o find the Jones analysis· un~ 

persuasive, on the facts of the instant action it could not·. 

equate plaintiffs' claims that they have been discriminated•-:· 

against because the~· are not Japanese nationals with discrimina~ 
. . -· ,, . . ~ 

tian. based on their race. Indeed, from a superficial.perusal. 

of the plaintiffs' names it appears that at least· one _o_f. the 

plai~tiffs ·i~ non-Caucasian. As plaintiffs have, and .. are exer-·_ 

. c'ising,: a~ _adequate remedy for redress under Titl~ VII~ ,there 

is n.6 need for them to strain to fit their gr.ievarices into ~he 

mold· of::racial discrimination. The Court concludes ·that· the 

plai~tiffs' allegations of discrimination based on;sex and 

national origin ~re insufficient to sustain·a_ca~s~'of action 

under section 1981 and that these claims should be.dismissed. 

The Counterclaims 

·, 

of the 

Federal Rules of. Civil .. Procedure to cismiss Sumitomo' s amended 

. counterclaims for failure to ·state a claim upon w·hich reliaf 

can be granted.. Smnitomo counterclaims, first, for attorney's 

fe~~- pursuant to 42 u.s.c. § 2000e-S(k) and puniti·1,;e damages 

_by.reason of plc1:intiffs' "frivolous and spurious" institution 

~13-
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of this lawsuit "in bad faith, vexatiously, willfully and 

wrongfully"; second, for damages by reason of plaintiffs' 

alleged abuse of the federal administrative and, judicial p:co-;: 

cess; third, for damages by xeason of plaintiffs' common-law 

abuse of process; and fourth, for daµiages by reason of plain.- ,_··.::: 

tiffs' tortious interference with Sumitomo's business opera~ 

tions. 
.-, 

For the reasons discussed below, the motion is granted'. ·· 
. ·.;:. ... --~.. ..., 

· as to the first counterclaim only. · The remaining counterclaims-; .. 
. ..... , ., :• .. :; 

-.- ·•.· 

overlapping as Sumitomo' s theories may be, satisfy the low =--"'~ 

threshold required to withstand a Rule 12_(b) motion. 

I. Attorney's Fees 

Sumitomo, predicating its first counterclaim -on . section.-. 
'· ..... 

706(k) of Title VII, 42 u.s.c. § 2000e~S(k~.,-,seek:S recovery· 

'for attorney's fees expended to date.and -punitive damages for 

plaintiffs~-- ·wrongful conduct in commenci~g an allegediy spuri- -

ous.andfrivolous Title VII action. Plai.ptiffs move to dismiss 
. . . ' . . 

.. .· ·• . 
this._couriterclaim on the ground that section 706 (k) _ will not. 

- ' . .. ·"• .. 
supper~ an. in~ependent claim for relief. 

· ... • ...... . 

\ -The, .. ~uestion whether a defendant can request section .. 
706(k)°.reiiefby way· of counterclaim appears to be a novel one . 

.... " .. ·:, 

. The c·ourt conci~des -that he cannot. Section 706 (k) provides: 

"In any action or proceeding under this subchapter the c;:ourt, 

in its discretion, may allow the prevailing party .•. area-

-14-
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sonable attorney's fee as part of the costs •••• " To treat:·· 

this section as creating a separate cause of action is·to ig­

nore the words of the statute, which provide for reasonable 

attorney's fees to the "prevailing party," in the context of 

an existing action or proceeding"~ part of the costs" thereof~ 

This language necessarily implies a finality· that this litiga-· 

tion does not yet approach. Accordingly, the first counter-· 

claim is not yet justiciable and does not state a claim upon 

which relief can be granted. It will be stricken without 9re­

judice to Sumitomo's right to make later- application to the 

Court for reasonable attorney's fees if the Title VII action 
18/ 

is. -found. to be frivolous or without foundation.-

II. Abuse of Process 

The second and third counterclaims are based upon 
. ... .. 

plalntfffs' alleged abuse of process in state and federal ad-

ministrative and judicial proceedings. The gravaillen of the 

tort o~ abuse of process is "misusing or misapplying process 

justified ~n itielf for an end other than that which it was 

designed to accomplish," Prosser, Torts§ 121, at 856 (4th 
.. -· . 

. ,: 

ed •. 1971): or~ stated in another "!,•lay, the tortious use of 
- . . ' 

-"_legal proces~ to attain some collat~ral objective.'' Eo~rd 

of. Education v·. Farmincrdale. CL:tssroom Teache:?:"s, · 38 N. Y. 2d 397, 

402, 380 N.Y.S.2d 635, 641, 343 N.E.2d 278 (1975). Sumitomo 
, .. 

alleges that plaintiffs' purpose in bringing proceedings before 

-15-
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adminis.trative and judicial tribunals has been to coerce 

Sumitomo into acceding to their demands for work assignments 

for which they were unqualified and for payment of additional 

compensation to ~hich they were not entitled. Such allega­

tions clearly satisfy the intentional elements of the tort of 

abuse of process. 

For purposes of a motion to dismiss, the court must 

accept the allegations of the complaint as true. Conley v. 

Gibson, 355 U.S. 41 (1~57). Hence Sumitomo is entitled to 

prove that the true intent of the plaintiffs was not legiti­

mately to invoke the procP.sses of the administrative agencies 

and the courts, but to coerce Sumitomo into yielding to their 

demands for promotiun ,:ind h.i,:J:-,er r:,.::i.y. See c.:1 l i fornia Motor 

Transport Co. v. Trucki_!~_Q_nl i.~.i-~~:i, 4 04 u·. S. 50 8 ( 19 7 2) • 

III. Prima F:1.c ic ·rort 

The intentional infliction of temporal jarnages without 

a legal motive--cornmonly refer~ed to as prima facie tort--is a 

tort recognizable at law. Smith v. Fid~litv Mutual Life Insur-----····-·-- ·-·-···· 
ance Co., 444 F. Supp. 594 (S.D.N.Y. 1978); Advance Music Coro. 

v. American Tobacco Co., 296 N.Y. 79, 70 N.E.2d 401 (1946). 

Its elements are: (1) the infliction of intentional harm 

(2) resulting in damages (3) without excuse or justification 

(4) by acts or series of acts that ~ould ot~Grwise be la~ful. 

All must be established for the cause of action to be u2held. 

• 
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Sommer v. Kaufman, 59 App. Div. 2d 843, 399 N.Y.S.2d 7, 8 

(1st Dep't 1977). 

In Board of Education v. Farmingdale Classroom 

Teachers, supra, the Board of Education brought an action 

against a teachers association and its attorney for abusing 

legal process by subpoenaing, with intent to injure and harass 

the school district, 87 t~achers to compel their appearances 

at an initial hearing before the public employees' relations 

board and refusing to stagger the appearances, so that the 

school district was forced to hire 77 ~ubstitutes. The New 

York Court of Appeals held that the complaint stated a cause 

of action for both abuse of process and prima facie tort. 

Discussing the prima facie tort claim, the court stated: 

The operative fact here is that defendants have 
utilized legal procedure to harass and oppress 
the plaintiff who suffered a gri~vance which 
should be recognizable at law. Consequently 
whenever there is an intentional infliction of 
economic damage, without excuse or justifica­
tion, we will eschew formalism and recognize 
the existence of a cause of-action. 

38 N.Y.2d at 406, 380 N.Y.S.2d at 644. 

Sumitorno's fourth counterclaim alleges that by the in­

stitution of vexatious federal and state administrative and 

judicial proceedings and by disruptive and harassing activity 

in the office, plaintiffs deliberately and without justifica­

tion inflicted temporal and econo~ic harm upon Sumitono. The 

Court concludes that this allegation satisfies the el9~ents of 

-17-
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prima facie tort and states a claim upon which relief can be 

granted. 

IV. Section 704(a) 

Finally, both plaintiffs and the EEOC, as amicus 

curiae, assert that the counterclaims must be dismissed be­

cause the filing of charges before the EEOC and the bringing 

of a Title VII suit are absolutely privileged. As the basis 

for this theory, they cite section 704(a) of Title VII, which 

forbids "discrimination against .•. employees for attempting 

to protest or correct allegedly discriminatory conditions of 

employment." McDonnell Do1J.glas Corp. v. Green, 411 U.S. 792, 
19/ 

796 (1973) .-

The Supreme Court has declined to resolve the issue 

whether "the protection afforded by§ 704(a) extends only to 

the right of access [to the EEOC and federal courts] or well 
, 

beyond it." Emporium Ca9well Co. v. Hestern Addition Com-

munity Org., 420 U.S. SO, 71 n.25 (1975). However, the Court 

has stated that "[n]othing in Title VII compels an employer 

to absolve and rehire one who has engaged in ... deliberate, 

unlawful activity against it." McDonnell Douglas Corp. v. 

Green, suora, 411 U.S. at 803. In attempting to define the 

limits of protected conduct under section 704(a), lower courts 

have relied upon the McDonnell Douglas language to concl~de 

that illegal activity and activity that unreasonably inter-

-18-
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feres with the employer's legitimate interests are not immu~ 

nized by this provision. ~ Novotny v. Great American Federal 

Savings and Loan Ass'n, 584 F.2d 1235, 1261 (3d Cir. 1978); 

Hochstadt v. Worcester Foundation, 545 F.2d 222, 231 (1st Cir. 

1976). In EEOC v. Kallir, Philips, Ross, Inc., 401 F. Supp • 

66, 71-72 (S.D.N.Y~ 1975), the court stated: 

Under some circumstances, an employee's con­
duct in gathering or attempting to gather evi­
dence to support his charge may be so excessive 
and so deliberately calculated to inflict need­
less economic hardship on the employer that the 
employee loses the protection of section 704(a), 
just as other legitimate civil rights activities 
lose the protection of section 704(a) when they 
progress to the point of deliberate and unlawful 
conduct against the employer. 

The Court concludes that the cases cited above are 

dispositive of plaintiffs' contentions of irn.~unity. Sumitomo 

alleges not only that plaintiffs instituted spurious admini­

strative and judicial proceedings, but also that plaintiffs 

have been disruptive in the office, have endeavored to sabo­

tage Sumitomo's business, have engaged in calculated acts of 

insubordination, have urged other employees to violate their 

fiduciary duties to Sumitomo and have harassed and coerced 

those who would not, and have attempted to "purloin" confi­

dential corporate documents. Affidavit of J. Portis Hicks, 

sworn to July 11, 1978, ,r 9. Allegations of such aggressive 

and hostile tactics, which must be accepted as true for 2ur­

poses of a Rule 12(b) motion, cannot be dismissed on the basis 

-19-
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of section 704(a). 

Accordingly, plaintiffs' section 1981 claims and de­

fendant's section 706(k) counterclaim for attorney's fees are 

dismissed. All other motions are denied. 

so· ordered. 

Dated: New York, New York 

June 5, 1979 

-20-
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LISA M. AVIGLIANO, et al., 
Plaintiffs, 

-against-
77 Civ. 5641 (CHT) 

SUMITOMO SHOJI AMERICA, INC., 
Defendant. 

---------------------------------------------------------------

y 

y 

y 

FOOTNOTES 

The complaint also includes a claim under the thirteenth 
amendment to the United States Constitution. As this claim 
apparently has been dropped, the Court sees no need to con­
sider its merits. 

The plaintiffs are-eleven women, all of whom claim to be 
citizens of the United States except for one who claims to 
be a citizen of Japan. The complaint offers no other de­
tails of plaintiffs' claims. 

"Integrated trading companies" engage primarily in the pur­
chase and resale of goods, mainly in import and export 
markets. According to the Affidavit of J. Portis Hicks, 
sworn to May 18, 1978, there are fewer than·a dozen inte­
grated trading companies and these account for more than 
50% of Japan's imports and exports. 

Reference in the jurisdictional statement to 28 U.S.C. §f" 
2201 and 2202 (the Federal Declaratory Judgment Act} re­
mains a mystery to the Court, which can discern no basis 
for this relief. Plaintiffs seek judgment (l} enjoining 
the defendant from engaging in the alleged unlawful employ­
ment practices, both current and future; (2} directing the 
defendant to promote plaintiffs to executive and other mana­
gerial and sales positions and to institute a training pro­
gram to upgr~de plaintiffs and to take affirmative action 
to remedy the effects of past discriminatory practices; 
(3) for compensatory and punitive damages; and (4) for the 
cost of the action with reasonable attorney's fees. Unless 
plaintiffs wish to enlighten the Court, the demand for de­
claratory relief will be stricken. 

Preface, Treaty of Friendship, Commerce and Navigation 
Between The United States of America and Japan (A~ril 2, 
1953) • 

See United States v. R.P. Oldham Company, 152 F. Supp. 818 
(N.D. Cal. 1957). 
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7/ This provision has been paraphrased by the court in United 
States v. R.P. Oldham Company, supra, 152 F. Supp. at 823: 

[B]y the terms of the Treaty itself as well as 
by established principles of law, a corporation 
organized under the laws of a given jurisdiction 
is a creature of that jurisdiction, with no 
greater rights, privileges or immunities than 
any other corporation of that jurisdiction. 

8/ Itch-America contended, as does Sumitomo, that subsequent 
developments and expansion of the concept of standing 
renders obsolete the Oldham analysis of the standing of 
corporate subsidiaries. Citing Calnetics Corp. v. Volks­
wagen of America, Inc., 532 F.2d 674 (9th Cir. 1976), both 
Itch-America and Sumitomo argue that the Oldham test has 
been implicitly overruled by a liberalized standard. In 
Calnetics, a private antitrust action was commenced against 
a United States-incorporated subsidiary of a West German 
corporation and its wholly owned American-i-ncorpqrated air 
conditioning subsidiary. The district court found that the 
defendants had violated the antitrust laws and ordered, 
inter alia, a seven-vear imoort ban in the United States of 
Volkswagens with factory-installed air conditioning. 

The Ninth Circuit reversed the finding of antitrust viola­
tions and questioned the remedy imposed because the effect 
might be to discriminate against West German products in 
contravention of the German-American Tr~aty of 1954. Judge 
Bue has distinguished Cnlnetics, and this Court concurs in 
his analysis: 

Read in a light most favorable to Itoh-America, 
Calnetics stands for the proposition that a United 
States in~orporated subsidiary of a foreign corpo­
ration has standing to raise the claim that the 
Treaty rights of its parent may be affected by 
court ordered relief •••• In Calnetics the Court 
of Appeals determined that the import ban ordered 
by the trial court might discriminate against the 
products of VW-Germany in contravention of that 
company's Treaty rights. By contrast ... Itoh­
Japan [the parent company of Itch-America] has no 
Article VIII(l) right to staff Itoh-~.rnerica. Ac-
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FOOTNOTES 
l.l.l. 

cordingly ••• even if Itch-America has standing 
to invoke the Treaty rights of Itch-Japan, it can 
claim no shield against application of Title VII 
to its own employment practices. 

Spiess v. C. Itoh & Co. (America), Inc., supra, 
Supp. at __ • 

F. 

The EEOC also filed an amicus brief in support of plain­
tiffs' motion to dismiss the counterclaims. See text infra. 

10/ See text infra. 

12/ 

It is disturbing that, in concluding that companies doing 
business and companies incorporated in the United States 
are to be tre~ted equally under the Treaty, the State De­
partment quotes only the first portion of the definitional 
section: "Article XXIII [sic] defines 'companies' as 
'corporations, partnerships, companies an~ other associa­
tions, whether or not with limited liability and whether 
or not for pecuniary profit.'" The State Department ne­
glects to quote the following sentence, which states that 
companies formed under the applicable laws of one of the 
parties are deemed companies thereof. 

Subsequent to the filing of the district court's Memorandum 
and Opinion in Spiess v. C. Itoh & Co. (America), Inc., 
supra, the opinion letter submitted by the Department of 
State to the EEOC was brought to the attention of that court, 
and a motion was filed requesting certification of the March 
l, 1979 Order to the United States Court of Appeals for the 
Fifth Circuit pursuant to 28 U.S.C. § 1292(b). 

Reconsidering his decision in light of the State Department 
letter, Judge Bue reaffirmed his holding that Itch-America 
is a company of the United States under the terms of the 
Treaty and concluded that the opinion letter did not warrant 
reversal of the court's prior order. 

Nevertheless, certification was granted because 

[t]he Court concludes that the March 1 Order in­
volves a controlling question of law as to which 
there are substantial grounds for difference of 
opinion and that an immediate appeal may ~ateri-
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ally advance the ultimate determination of this 
litigation. 

_;~. . = .. 

Spiess v. C. Itoh & Co. (America), Inc., F. Supp. 
(S.O. Tex. Apr. 10, 1979). - . -· 

Accordi~gly, the following question was certified to the 
Fifth Circuit: 

Does the 1953 Treaty of Friendship, Commerce 
and Navigation between the United States and Japan 
provide American subsidiaries of Japanese corpora­
tions with the absolute right to hire managerial, 
professional or other specialized personnel of 
their choice, irrespective of American law pro­
scribing racial discrimination in employment? 

Id. at 

The Manual is distributed to all State Department consular 
offices and to the offices of District Directors of Immi­
gration. 

The State Department guidelines are promulgated for the 
purpose of determining an individual's irnmigration status; 
they are not designed for the purpose of defining a corpo­
ration's juridical status. Two decisions from this district 
lend support to this conclusion. 

In Tokyo Sansei v. Esoerdv, 298 F. Supp. 945 (S.O.N.Y. 1969), 
an action for review of the determination of the district · 
director of the Immigration and Naturalization Service ( "INS")· 
was brought by individuals who had been denied treaty trader 
status. Their corporate employer, a wholly owned subsidiary 
of a Japanese corporation, joined in the action as a plain­
tiff. The district court upheld the administrative deter­
mination denying treaty trader status and noted that 

the question [whether the employer has standing] 
is substantial and it seems likely that without 
the individual plaintiffs, the corporation, hew­
ever great its incidental "interest" as a busi­
ness matter, could not maintain the suit. And 

--.---
l. V 
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with the individuals ln the case, the corporation, 
strictly speaking, is unn~cessary 

Id. at 948 n.4. 

Similarly, in Nippon Express U.S.A., Inc. v. Esperdy, 261 
F. Supp. 561 (S.D.N.Y. 1966), a subsidiary of a Japanese 
express company sought review of the denial by the INS 
district director of an application made by the corporate 
employer on behalf of an alien employee for continuation. 
of her status as a treaty trader. The district court con­
cluded that 

[t]he Immigration and Naturalization Service 
has the responsibility for deciding [treaty trader 
status]. There is no merit to pla{ntiffs' conten­
tion that the Japanese employer itself may confer 
that status upon any employee it chooses. 

Id. at 565. 

!1/ Section 1981 provides: 

All persons with the jurisdiction of the 
United States shall have the same right in every 
State and Territory to make and enforce contracts, 
to sue, be parties, give evidence, and to the 
full and equal benefit of all laws and proceed­
ings for the security of persons and property as 
is enjoyed by white citizens, and shall be sub­
ject to like punishment, pains, penalties, taxes, 
licenses, and exactions of every kind, and to no 
other. 

Although the Supreme Court has not yet considered whether 
an allegation of national origin discrimination may be 
actionable under section 1981, it has extended the protec­
tion of that provision to "racial discrimination in private 
employment against white persons." McDonald v. Santa Fe 
Trail Transportation Co., 427 U.S. 273, 287 (1976). 

17/ A number of courts have permitted Hispanic individuals ~Q 

sue under section 1981 upon evidence that the alleged di3-
crimination was racial in character. See Enriouez v . 

V 
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Honeywell, Inc., 431 F. Supp. 901 (W.O. Okla. 1977); 
Martinez v. Hazelton Research Animals, Inc., 430 F. Supp. 
186 (D. Md. 1977); Cubas v. Rapid American Corp., Inc., 
420 F. Supp. 663 (E.O. Pa. 1976). However, in Budinsky 
v. Corning Glass Works, 425 F. Supp. 786 (W.O. Pa. 1977), 
an employee's allegation of discrimination based on his 
Slavic national origin failed to state a cause of action 
under section 1981. Similarly, an allegation of discrimi­
nation by a Polish-American failed to state a cause of 
action under this provision in Kurylas v. United States, 
Department of Agriculture, 373 F. Supp. 1072 (D.D.C. 1974), 
aff'd, 514 F.2d 894 (O.C •. Cir. 1975). 

In Christiansburg Garment Co. v. EEOC, 98 S. Ct. 694, 701 
(1978), the Supreme Court defined the circumstances under 
which an attorney's fee should be awarded when the defen­
dant is the prevailing party: 

[A] plai~tiff should ~ot be assessed his opponent's 
attorneyts fees unless a court finds ·that his claim 
was frivolous, unreasonable, or groundless, or that 
the plaintiff continued to litigate after it clear­
ly became so. 

19/ 42 U.S.C. § 2000e-3(a). That section provides: 

It shall be an unlawful employment practice for an 
employer to discriminate against any of his employ­
ees ••• because he has opposed any practice made 
an unlawful employment practice by this subchapter, 
or because he has made a charge, testified, assis­
ted, or participated in any manner in an investiga­
tion, proceeding, or hearing under this subchapter . 

vi 
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PLAINTIFFS' NOTICE OF MOTION FOR REARGUMENT AND FOR DISMISSAL 
OF COUNTERCLAIMS 2, 3 AND 4,. DATED JUNE 14, 1979 

UNITED STATES DISTRICT COURT 
soUTHER..i DISTRICT OF NEW YORK 
--------~-----------------------x 

77 Civ. 5641 (CRT) 

LISA M. AVIGI.!ANO, et al., 

Plaintiffs, 

-against-

SUMITOMO SHOJI AMERICA, INC . , 

Defendant. 

NOTICE OF MOTION FOR REARGU­
MENT AND DISMISSAL OF C0t.'11TER- ! 
CLAIMS 2 1 3 AND 4 

--------------------------------x 
SIRS: 

PLEASE TAKE NOTICE that upon all of the prior proceedings 

had herein, and the affidavit of Lewis M. Steel, dated June 14, 

1979, the plaintiffs will 1110ve ~efore the Hon. Charles H. Tenney, 

on June 29, 1979, at 9:30 a.m., _or as soon thereafter as counsel 

may be heard at the United States Courthouse, Foley Square, New 

York, New York, for an order granting reargtmient on plaintiff's 

motions to dismiss defendant's second, third and fourth counter­

claims, and for an order dismissing said counterclaims after re­

argument and for such other and further relief as may be just and 

equitable under the circumstances. 

Dated: New York, New York Yours, etc., 
June 14, 1979 

TO: Wender, Murase & White 
400 Park Avenue 

EISNER, LEVY, STEEL & BELL."!A.."'1, 
Attorney Plaintiffs 
351 Broa 
New York Yo k ~l 
(212) 96 I 

by 

New York, New York 10022 

Equal Employment Opportunity Commission 
Attn.: Lutz Alexander Prager 
2401 E Street, N.W. 
Washington, D.C. 20506 

P.C. 
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' DEFENDANT'S NOTICE OF MOTION FOR AN ORDER PURSUANT TO 28 
I. U.S.C. §1292{b) FOR ORDER AMENDING THE COURT'S JUNE 5 
!:UNITED STATE°l IoN~s<1/kfeiP 8&9* DATED JUNE 18, 1979 
: FOR THE SOUTHEP.N DISTRICT OF NEW YORK 
I; -----------------------------------x 
I j LISA M. AVIGLIANO, et al. , 
< I ! ! 
' i: Plaintiffs, 
j I l ! -against-
i ! 
!! SUMITOMO SHOJI AMERICA, INC., 
I! 
l 
I 
I; 

Defendant. 

. . 

. . 

li---------------------------------------x 
! 
I! 
I. 
1·SIRS: 

77 Civ. 5641 

NOTICE OF MOTION 

!• 
I 

i: 
PLEASE TAKE NOTICE that upon the annexed opinion and 

Ii order of this Court dated June 5, 1979, the Memorandum of Law 
I! i! in Support of Motion to Amend Order submitted herewith, and all 
I 

:, prior proceedings heretofore had herein, defendant Sumitomo Shoji 

: America, Inc. will move this Court before the Hon. Charles H. 

; Tenney in Room 906, United States Courthouse, Foley Square, New 

:, York, New York, at 10:00 A.M. on June 29, 1979 or as soon there-
: I 

i: 
ii after as counsel can be heard, for an order pursuant to 28 u.s.c. 
ii 

!: §1292(b) for an order amending this Court's aforesaid opinion 

I: and order so as to include a finding that it involves controlling 

l! questions of law as to which there is substantial ground for 
I: 

!: difference of opinion and that an immediate appeal therefrom 
i 
I 

;· may materially advance the ultimate determination of this liti-

j, gation, and for such other relief as may be appropriate. 
I 1 
! ; 

Ii 
I! 
I\ 

!! 
! • 
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1 • Dated: New York, New York 
June 18, 1979 

': 
'' j; 
I 
i; 
l: 

I; 
I; 
I' 
I 
I· 
I 
;, TO: 

I· 

i 
: ' 
i' 

I 

I 
! i 
: ' I, 

' I 
! ' 

i 
' ! 

! ' 

' '' 
I , . , . 
I 

Yours, etc. 

WENDER, MURASE·& WHITE 

bY_Jl.,.!.~~~~ll~~~~---
(A Member of the Firm) 

At~ eys for Defendant 
Sumitano Shoji America, Inc. 
400 Park Avenue 
New York, New York 10022 
(212) 832-3333 

EISNER, LEVY, STEEL & BELLMAN, P.C. 
Attorneys for Plaintiffs 
351 Broadway 
New York, New York 10013 

Equal Employment Opportunity Commission 
Attn.: Lutz Alexander Prager 
2401 E. Street, N.W. 
Washington, D.C. 20506 
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PLAINTIFFS' NOTICE OF CROSS-MOTION FOR AN ORDER PURSUANT TO 
28 U.S.C. §1292(b} AMENDING THE COURT'S JUNE 5 OPINION AND 

ORDER DATED JUNE 25, 1979 

j• 
,! ,, 
:; -against-

. n Stn-lITOMO SHOJI AMERICA. INC., ,. 
: ~ .. Defendant . 
,~ ------- . .. X 

'· 
!: S I RS: 
.!, 

NOTICE OF CROSS-MOTION 

.r ·- PLEASE TAKE NOTICE that upon all the 
. ;, 
_: E tofore had herein and the Memorandum of Law in Support of Cross·-
• I 

"'.i\1otion 
! ! . ~ . 

submitted herewith, plaintiffs will move this Court before ~. :: : :· . 
ii the Hon. Charles ll. Tenney, in Room 906, United States Courthouse, 

_,. ..... ;; . : . 

1lFoley Square, New York, New York, at 10 a.m. on July 16, 1979, or 

!i as soon thereafter as cou~sel can be heard, for an Order·, pu;~;;~~~ 

F to 28 U.S.C. §1292(b) amendin~ thi~ ·court'~ aforesaid Opiniod'and 

• II ::::: ::,::: ::r::y i:e t::.::::::::~• M~randum, and ·fa~• '"'Jitti 
;i Dated: New York, New York Yours, etc., ·,.· 
ji . · June 25, 1979 

. Ji ·EISNER, LEVY, 
· •·Attorneys for 
· 351 Broadway 

!t ,. 
1
1
1 --:i : :. New York, New York 

(212) 966-9 
••:: . 

.... -~-···- ..... ,._ 
We~der

1 
· Murase & White · ._ .. _ ·,: 

Attorneys for Defendant 
400 Park Avenue 

·, New York, New York 10022 .. -.. ; ·.: .·. 

Equal Employment ·oppo~t'un:i.ty Commission 
Attn.: Lutz Alexander Prager · 
2401 E Street, N.W. . 
Washington, D.C. 20506 

.. -,,;, ,. 
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OPINION NO. 48964, TENNEY, J., CERTIFYING FOR INTERLOCUTORY 
APPEAL CERTAIN ASPECTS OF THE COURT'S JUNE 5 OPIN~ON AND ORDER - ·-

DATED AUGUST 9, 1979 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

LISA M. AVIGLIANO, et al., . . 

-against-

Plaintiffs, : 

. . 
77 Civ. 5641 (CHT) 

SUMITOMO SHOJI AMERICA, INC., 

Defendant. 

: 

. . OPINION 

-------------------------------x 
APPEARANCES 

For Plaintiffs: EISNER, LEVY, STEEL & BELLMAN, P.C. 
351 Broadway 

For Defendant: 

Ai-nicus Curiae: 

New York, New York 10013 

Of Counsel: LEWIS M. STEEL, ESQ. 

WENDER, MUR..~SE & WHITE 
400 Park Avenue 
New York, New York 10022 

Of Counsel: J. PORTIS HICKS, ESQ. 
LANCE GGTTHOFFER, ESQ. 

EQUAL EMPLOYMENT OPPOP.·rm-; ITY CO~'!MISS ION 
2401 E Str~et, ~.w. 
Washington, D.C. 20506 

Of Counsel: ISSIE L. JENKINS 
Acting General Counsel 

JOSEPH T. EDDINS 
Associate General Counsel 

LUTZ ALEXJ\NDER PRAGER, ESQ. 

-1-
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TENNEY, J. 

In this action for redress of alleged employment dis­

crimination both parties have filed applications directed at 

• 

the Court's Opinion and Order dated June 5, 1979 which denied 

dismissal of the instant Complaint and certain of the counter­

claims and dismissed one counterclaim and one jurisdictional 

base asserted by the plaintiffs. The defendant seeks an imme­

diate appeal under 28 U.S.C. § l292(b), asking the Court to 

c~rtify for appellate review the primary question posed in its 

original motion to dismiss; that is, whether the defendant is 

exempted under the terms of the 1953 Treaty of Friendship, 

Commerce and Navigation between the United States and Japan 

("the Treaty .. ) from sanctions contained in Title VII of the 

Civil Rights Act of 1964, 42 u.s.c. § 2000e et seq. ("Title 

VII") against certain allegedly discriminatory employment prac­

tices. The plaintiffs also make applications to the Court, 

first for a certification under section 1292(b) of the question 

whether their allegation of sex and nationality discrimination 

constitutes a valid cause of action under 42 u.s.c. § 1981, and 

second for reargument of this Court's refusal to dismiss certain 

of defendant's counterclaims sounding in common law tort. The 

Court finds that only the question of the relationship between 

the Treaty and the civil rights law is suitable for section 

1292(~} treatment. Therefore, t~e certification will be granted 
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only as to that question and all oth~r applications will be 

denied .. 

Section 1292 (b) r~quires that a district j1J.dge 

making in a civil action an order not other­
wise appealable under [section 1292 who is of] 
the opinion that such order involves a con­
trolling question of law as to which- there is 
a substantial ground for difference of opinion 
and that an immediate appeal from the order 
may materially advance the ultimate termina­
tion o·f the litigation ••• shall so state in 
writing in such order. 

The question whether defendant's employment practices are insu­

lated from redress through civil rights actions is a pure ques­

tion of law. If defendant is protected by the Treaty, it is 

not answerable in court to these claims of discrimination. If 

not, then its practices are exposed to judicial evaluation. 

Since there is a dearth of authority on the matter, this Court 

c~~ms it prudent to foll0w the lead of Judge Bue of the United 

States District Court for the Southern District of Texas, who 

in SpieRs v. c. Itch & Co. (America), Inc., 469 F. Supp. 1 

{S.o~·Tex. 1979), faced almost the identical question as is 

here posed and certified the following question to the United 

.::~i:c.:.tes Court of Appeals for the Fifth Circuit: 

Does the 1953 Treaty of Friendship, Com­
merce and Navigation between the United States 
and Japan provide American subsidiaries of 
Japanese corporations with the absolute right 
to hire managerial, professional or other spe­
cialized· personnel·of their choice, irrespective 
of American law proscribing racial discrimina­
tion in employment? 

-1-
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Id. at 10. Although in contrast to Spiess there has been no 

class certification yet in the case at bar, ~he Court expects 

that the litigation will be sufficiently complicated that it 

would be a waste of judicial time to try it with the novel 

jurisdictional question in limbo. Moreover, because. the Court 

studied and rejected a Department of State opinion letter which 

construed the Treaty favorably to the defendant, see Opinion - . 

and Order at 9; cf. Spiess v. C. Itoh & Co. (America), Inc., 

supra; the instant matter now reflects the tension generated. 

by the principle that "[c]ourts are to give substantial weight 

to the construction ••• which is placed upon the treaty by 

the political. branch" _although "they are not required to abdi­

cate what is basically a judicial function." Kelley v. Societe 

Anonyme Belge D'Exploitation de la Navigation Aerienne, 242 F. 

Supp. 129, 136 {E.O.N.Y. 1965). Therefore, the Court deems it 

wise to seek the instruction of the United States Court of 

Appeals for the Second Circuit and certifies that the inter­

pretation of the Treaty poses a controlling question of law 

upon which the Court and the Department of State d~ffer, the 

resolution of which will materially advance the prosecution of 

this case. 

As for plaintiffs' application to certify the question 

whether 42 u.s.c. S 1981 applies to these civil rights claims, 

the Cc11rt seeks no reason to grant interlocutory appeal. Any 
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vacuum and construction of the Treaty could not be avoided in 

raaching that decision. Therefore, immediate appeal on section 

1981 would be a superfluity, for if the court of appeals finds 

that the Treaty does not immunize the defendant from employment 

discrimination suits ~hen the Ti~le VII avenue will be adequate 

for plaintiffs to press their claims, and if the Treaty is found 

to protect the defendant then such immunization will be invoked 

whether the civil rights claim is filed pursuant to Title VII 

or to section 1981. 

Finally, the plaintiffs again ask for dismissal of 

counterclaims 2, 3, and 4, seeking under Rule 9(m) of the General 

R~les of the Onited States District Court for the Southern Dis­

trict of New York ('"General Rules") to convince the Court that 

its refusal to dismiss those counterclaims was error. Although 

the Court sees nothing in plaintiffs' Memorandum of Law on Rear­

gument that might be called "matters or controlling decisions 

which counsel believes the court has overlooked," General Rule 

9(m), in a Memorandum of Law submitted by the Equal Employment 

Opportunity Commission ("EEOC") as amicus curiae the agency ar­

gues that Harris v. Steinem, 571 F.2d 119 (2d Cir. 1978), con­

trols here, and in their Reply Memorandum of Law the plaintiffs 

adopt the EEOC position. The Court does not agree that Harris 

is dispositive. There the complaint alleged a violation of 

federal securities law, and the defendants counterclaimed for 

:i~.:l ?t;!"?Ortedl:t· ::o::-.. -nitted in the complaint itself and on sub-
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sequent occasions in published statements by the plaintiff. 

The district court found that the libel charge was a compulsory 

counterclaim, was therefore-ancillary to the court's federal 

question jurisdiction over the complaint, and consequently was 

jurisdictionally valid despite the fact that it had no indepen­

dent base of federal jurisdiction .. The court of appeals dis­

agreed, holding that the libel charge was not a compulsory 

counterclaim measured by the rule that analyzed "whether the 

essential facts of the various claims are so logically connected 

that considerations of judicial economy and fairness dictate 

that all the issues be resolved in one lawsuit." Id. at 123. 

Contrasting the issues to be proved in a securities case with 

those to be proved in libel, the Harris court found no overlap 

and called the logical relationship between complaint and 

counterclaim "at best attenuated," id. at 124, and dismissed 

for lack of jurisdiction. 

This Court sees a distinction between, on the one hand, 

facts involving a sale of stock and a subsequent, purportedly 

libelous statement and, on the other hand, a claim of employment 

discrimination accompanied by an allegation of continuing re­

taliatory activity provoked by the policy complained of. In 

this case the defendant claims that 

prior to commencing [ this action] • •. • [ the 
plaintiffs] entered into a conspiracy to coerce 
Sumitomo to accede to plaintiffs' unreasonable 
demands for assignment to work for which they 
were not qualified and for payment of additional 
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·-~'~•:"':~~:--:-•ation to which they were -not entitled, 
,u::1. !:.C· re':.3.liate against Sumitomo for its. re­
=i::~..1!. ~-:.> make such assignments or pay such 
d~.!:..=ional compensat;i.on, by injuring Sumitomo 
:..:i its business and trade. 

Defendant goes on to complain 

.. , ·. " ;..; part of carrying out their conspiracy, plaintiffs in 

:·.1d :c'.li th vexatiously, willfully and wrongfully commenced sham 

~~ministrative proceedings before the Division of Human Rights 

of the Executive Department of the State of New York, and before 

che Onited States Equal Employment Opportunity Commission." ~-, 

t 20. These are allegations that state a claim for malicious 

abuse of process, not--as in Harris--malicious prosecution. A 

counter~laim for malicious prosecution would be barred regard-

less of its compulsory or permissive nature because the tort 

is not-actionable until the termination of the main action 

favorably to the defendant. By contrast, the tort of malicious 

abuse of process may be pleaded at any time because it does not 

rest on the course of a court proceeding. Moreover, the Harris 

court found· that its counterclaim fell "within the well-established 

narrow line of decisions involving counterclaims based solely on 

the filing of the main complaint and allegedly libelous publi­

cation thereafter." Id. at 125. There is no such special niche 

for these counterclaims. They purport to involve pre-suit 

harassment by the plaintiffs and,beyond complaining of the 

motive behind bringing the instant case, the defendant com-

?1ai:-is of previ(>US actions before gc~,e~nrnental agencies brc:.:gh": 

-7-
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for allegedly coersive purposes. Intimating no judgment on 

the merits of the counterclaims the Court adheres to its original 

finding that they have a logical relationship to the main action 

and meet the threshold test for stating a valid claim upon which 

relief can be granted. 

The defendant's question concerning the relationship 

of Title VII to the Treaty is hereby certified; all other appli­

cations are denied. 

So ordered. 

Dated: New York, New York 

August 9, 1979 

u.s.o.J. 

-8-
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ORDER NO: 3379, DATED AUGUST 16, 1979, UNITED STATES COURT 
OF APPEALS FOR THE SECOND CIRCUIT, DENYING LEAVE TO APPEAL 
WITHOUT PREJUDICE TO THE RENEWAL OF SUCH MOTION 

·.:. .. .. -.. 

UNITED STATES COUltT OF APPE,\I.S 

Sec;ond Circuit 

.. .;-.. ·. . 
At a Stated Term ·of the United States Court of Appeals, in and for the Second 

Circuit,· held at the United States Court House, in the City of New York, on the 
dav of , one thousand nine hundred . . 

and 

Sl\mito1:10 Shoji America, Inc., 
··--

Petitioner, 

v .. 

Lisa H. Avigliano, et aL ?. 

... _.,,,. __ 

...... ; 

.. -:--.:a· .. 
·'• 

.79-8460 

· .. 

. ··-· 

.... ,.,.. -----------------,---
.. • .. 

.•.·. - . ·.... . 

··.-· .... :-· 

It is hereby ordered· th:,t the motiop made_ herein by counsel for the .· .:' . 
. . ~ -. :: . :·· . . . . . -~- : -~·: .. 

p'etitiontir re:tp~ 
... _.·.: -~:•. 

-:- . ~- •·4 

by not_i_ce of motion dated August 16, 1979 for leave to appeal,-::. 
---· 

oursuant co 28 USC §l292(b). . , .0._ ·:. • .. ·:.·· •• • • : . • :£:, __ .:·:·-'.,.\',_, 
• c ••• :e and it hereby i:. ~~~ : )/,.~~:··~en-ie~ , ·i-:;.~ ~'.,.,,,__-ii::~;-,~~··:. 

v.r.,:~~j-d~ ,-:&".~~-·r;t;:.. ~~ ../4-:fo ~ ~F,:·· 
~ I ..a-~-:;i-__,.-"":2.- ~--( ~ C/jr~ .A~ ?Z.· 
· .. M-:•;~-<~.1:) . ;;z .. · . ::,, 

. . .·- . . ... 
\, .. J._._. 
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LETTER DATED AUGUST 16, 1979 to JUDGE TENNEY FROM J. PORTIS HICKS,ESQ., 

i~u~R~Lof~~R¥g~~f~~ ~~211_A~5~lfe~~~~Yt~ ~8~rf~Nb~Gv2Rr8~~Ni8cB~k~t~EO 
euiffoN z. ALTER n'ENDER, MU1U.."s~ '&· WttiTE 
CAROLsau.eRooK eouv.Noe:R · ATTORNE:YS-AT-L.AW RELEASED BY THE DEPARTMENT 
~~[~::·i~~t~'::-r· 400 PARK AVl::NU !!: OF STATE F'ARTNERS R!:SICl!:NT IN 
SAMUi!:!. M. ,.EC!:R" oUssEL.CORr 
F'P:TER l"IGCOR N e;'N YORK, N €.W YORK 10022 
JOHN .J. l"INLE:Y 
F'l!:TEA .J. OARTI.ANC 

SAO F'AULO 

R091!:RT M.OOTTSCHALK 
.J. F'ORTIS HICKS 
RICHARC UNN" 

C21Zl 832•3333 

CABI.E WEMUI.AW 

LONCON 

TOKYO 
MATTHEW .J. MARKS 
!:OWARO H. MARTIN 

DOMESTIC TEI.Ell 1254711 

TORONTO GEN!: Y. MATSUO INTCRN,UIONAI. Tl::1.1:lC Z3t1Stl& 

JIRO MURASE 
ALOEN MY~RS 

TICI.ECOl'IER (21Z) 75&•5374 !!IEIRUT 

, P!:TER .J. NORTON 
WASHINGTON, 0. C. IRA TENSARC WEN01!:R 

.JOHN TOWER WHITIC 
• (ADMITTED IN Cl. C. ONUJ August 16, 1979 

Hon. Charles H. Tenney 
United States District Judge 
United States Courthouse 
Foley Square 
New York, New York 10007 

Re: Avigliano, et al. v. Sumitomo Shoji 
America, Inc., 77 Civ. 5641 (CET) 

Dear Judge Tenney: 

We are counsel for Sumitomo Shoji America, Inc. 

("Sumitomo"), defendant in the above-captioned civil rights. 

action. We are writing this letter to request that this Court, 

on the basis of evidence just released to the parties by the 

Onited States Department of State, reconsider its June 5 Opinion 

and Order (the "Order") insofar as the Order denied Sumitomo's 

motion to dismiss plaintiffs' Title VII claims herein. Because 

Rule S(a) FRAP, imposes a ten day limitation on filing a peti­

tion for permission to appeal pursuant to 28 u.s.c. § 1292(b), 

we also request that this Court withdraw its Opinion and Order 

dated August 9, 1979, certifying for immediate appellate 

review the primary question posed in Sumitomo's motion to 

dismiss; i.e., whether Sumitomo is exempted under the terms of 



aon. Charles a. Tenney 
August 16, 1979 
Page 2 

148a 

the 1953 Treaty of Friendship, Commerce and Navigation between 

the United States and Japan (the "Treatyn) from sanctions con­

tained in Title VII of the Civil Rights Act of 1964, 42 U.S.C. 

§ 2000e et~- ("Title VII") against certain allegedly dis­

crimina.tory practices of Sumitomo in its employment of mana­

gerial and executive personnel. .. 
On Sumitomo's original motion to dismiss, this Court, 

like the Court in Spiess, et al. v. C. Itch & Co. (America), 

.!!!.£:_, 469 F. Supp. 1 (S.D. Tex. 1979), criticized an October 17, 

1978 opinion letter of the Department of State construing the 

Treaty favorably to Sumitomo's position, because such opinion 
. 
letter failed to offer analysis or reasoning in support. 

On August 13, 1979 (the date on which this Court's 

Opinion and Order of August 9 was reported in the New York Law 

Journal), we obtained a copy thereof and transmitted it to the 

United States Department of State.· On August 14, 1979 our firm 

was informed by George Lehner, Esq., an attorney adviser in the 

Department of State, that the State Department was prepared 

to release various documents regarding hiring rights granted 

by the Treaty which it had searched for and located subsequent 

to this Court's Opinion and Order of Junes, 1979. Copies 

of such documents were released yesterday to counsel for all 

parties herein. We believe that such documents bear 



Hon. Charles a. Tenney 
August 16, 1979 
Page 3 

149a 

significantly on the relationship between the Treaty and 

Title VII, and most particularly on the issue of the standing 

of United States subsidiary of a Japanese corporation to raise 

as a defense to~the maintenance of this action the managerial 

and executive hiring rights granted by the Treaty. 

As may be seen from the enclosures, which constitute 

but a few of the documents furnished by the Department of 

State, contemporaneous legislative history shows, and the 

State Department has in fact long taken the position, that un­

der the 1953 Treaty, subsidiaries of United States or Japanese 

companies established in the territory of the other nation may 

claim the hiring rights provided for in Article VIII(1) of the 

Treaty. The enclosures also show that the State Department 

has for years rejected any limitation on that right by reason 

of Article XXII{3) of the Treaty, see, e.g., copy of January 9, 

1976 cable from Secretary of State Kissinger addressed to the 

U.S. Embassy in Japan, citing relevant authority and negotiating 

history of the Treaty.* 

* In respect of standing to assert rights under the Treaty, 
Secretary Kissinger states " •••• (Article XXII(3) of the Treaty] 
does not mean that (the Government of Japan] is free to deny 
treaty rights to U.S. subsidiary set up in Japan. (W]hile 
the company's status and nationality are determined by place 
of establishment, this recognition does not itself create 
substantive rights, which are dealt with elsewhere in the 
Treaty." 
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In view of the importance of the Treaty rights at 

issue herein, and the fact that this new evidence could not 

have been discovered by Sumitomo nor used by it prior to the 

issuance of this Court's Opinion and Order of June 5, 1979, 

Sumitomo respectfully requests that this Court grant it the 

opportunity to submit papers to this Court defining the sig­

nificance of this new evidence, and speaking to the matters 

outlined in our firm's letter to the Court dated April 23, 

1979, which requested leave to submit a memorandum dealing 

with the Spiess decision. 

Sumitomo must, pursuant to Rule S(a) of the Federal 

Rules of Appellate Procedure, file by no later than Monday, 
. 

August 20, a petition for leave to appeal this Court's June 5, 

1979 Opinion and Order. Under the circumstances, we respect­

fully suggest that it appears appropriate for this Court to 

withdraw or vacate its Opinion and Order of August 9, 1979, 

granting certification for appeal, until it has determined 
---

whether to reconsider its June 5 Opinion and Order insofar as 

it relates to Sumitomo's motion to dismiss, and determined 

whether it will entertain the submission of further papers 

by the parties and by amicus curiae, pursuant to a briefing 

schedule. We believe that this Court has the power to 

vacate its Opinion and Order of August 9, 1979 for purposes 



Hon. Charles H. Tenney 
August 16, 1979 
Page 5 

151a 

of considering this substantial issue in light of new facts. 

~, Nakhleh v. Chemical Construction Co1rporation, 366 F. 

Supp. 1221 (S.D.N.Y. 1973). 

It appears obvious that time and expense to the 

parties and to the Court can be greatly conserved if reconsid­

eration of the June 5, 1979 Opinion and Order is had prior to 

prosecution of Sumitomo's appeal. Whether or not the Court 

decides ~he matter differently, there will at the least be a 

fuller record for the Court of Appeals to consider, i.e., the 

State Department's recently produced documents will be part of 

the record. 

While we could make a formal motion for reargument, 

and also make a motion for an order withdrawing this Court's 

August 9, 1979 Opinion and Order, it appears to us that much 

resource would be wasted in the preparation and submission 

of the various papers which would be required for such 

applications. 

In view of the foregoing, we request an immediate 

conference with the Court to discuss what procedures the Court 

might wish the parties to follow in order to reach a speedy 

and economical disposition of this matter. We respectfully 

request a conference with the Court as soon as may be 
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convenient. Since we are informed that your Honor is away 

from the Court, we are concurrently herewith requesting an 

order from the United -States Court of Appeals for the Second 

Circuit which would have the effect of preserving this Court's 

jurisdiction of the subject matter. 

cc: Lewis Steel, Esq. (By Band) 

Lutz Alexander Prager, Esq. 

Enclosures: 

Resp~ctfully, 
_.-., f, ' ' . . 

-~ ,,; I .-, ~ ,: ~ -,-• 

\·i,,/:.· ,, .• 

J ·•· Portis Hicks 

.. 

1. Cable of Secretary of State Henry A. Kissinger, to U.S. 
Embassy, Tokyo, Japan, dated January 9, 1976. 

2. Dispatch No. 13, dated April 8, 1952, from Office of 
U.S. Political Adviser for Japan (see pp. 3-4). 

3. Memorandum of Department of State, A-852, dated 
January 21, 1954, to EICOG, Bonn, Republic of Germany. 

4. Memorandum of HICOG Bonn, dated March 18, 1954, to the 
Department of State (see pp. 1-2). 
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of paragraph 3 of Article XXII of the o.s.-Japanese FC~ 
Treaty signed at Tokyo April 2, 1953, and fully concurs 
with Embassy's_ general position as set forth reftel. 

Most persuasive arguments we have found are (a) law 
review article on FCNs by Herma.Tl Walker, Jr •. , who 
formulated modem (i.e., post-WW II) for.n of FCN treaty 
and negotiated many FCNs: and (b) negotiating record 
of u.s.-Japan FCN, especially Dispatch No. 13 f:om Tokyo 

t OCM 

of April 8, 1952. Both documents are enclosed. Walker 
cites (pp 380-81), para 3 of Japnese FCN as standard 
definition of company for pu...---poses of treaty, i.e., in 
the standard FCN treaty "A 'company• is defined si:nply 
and broadly to mean any corporation, partnership, 
company or other association which has been duly formed 
under the laws of one of the contracting pa=~ies; that 
is, any 'artificial' person acknowledged by its c=eator,. 

t 'IIOL 

f , ~CON 

· CONS 

1
-.-ow--+---+----+-----t as distinguished from a natural person, whether or not 

for·pecuniazy profit.• This formulation is intended 
t••o to avoid such complex questions as the law to be 
!ua,s applied in' determining company .-status. Every associ-
! ation meeting test of valid existence must have its 

"company" status duly recognized and is then eligible 
.. 
I 

. 
'· , 
I 

for substantive rights granted to companies under the 
t:eaty. 

In Dispatch 13 {p. S), Jules Bassin, Legal Attache to 
Embassy, stated to Mr. Mikizo Nagai, Chief, Sixt.~ 

7 

' 

' 
', 

i 
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Section, Economic· Affairs Bureau, that Nthe. recognition men~ 
tioned in. the second sentence of. paragraph 3 ..... meant merely 
the· recognition by either ?arty of the existence a..~c legal. 
status of juridical. persons. o~ganized under the laws of. the 

. ot.ller Party. " 

Thus, all that para 3 is- meant . to accomplish is the establish­
ment of a procedurai test for the determination of the status 
of an association, i.e., whether or not to recognize it as a 
"company" for purposes of the treaty .. Once such recognition 
is granted, the functional rights accorded to companies under· 
the FCN (for example, the Article VII rights of a company to 
establish and control subsidiaries} then accr..ie· •. 

For reasons stated above, argument in para 2 of reftel that 
nationality· of a company is determined by nationality of 
shareholders is not correct. Rather, a company has nation­
ality of place where it is established (see pp. 382-83 of 
Walker).. Howeverr this does not mea..'l t..~at GOJ is free to 
deny treaty rights to U.S. subsidia_i-y set up in Japan. While 
the company's status and nationality are determined by place 
of establishment, this recognition does not itself create 
substantive rights, which. are dealt with elsewhere i..'l the 
treaty. Thus, under Article VII of the Treaty, a national 

- . . - . 

or company of either party is granted national treatment to 
control and manage enterprises they have established or 
acquired.. Therefore, a."l American Company· (i.e •. , one organized 
under U.S. law), may manage its· Japanese subsidiary (i.e., a 
company set up under Japanese law}. So too, under Article I, 
a u.s.· national may enter Japan to direct his inves~~ent, 
even t..~ough t..~e invest.~ent is a Japanese company. In sum, 
the substantive rights of u.s. nationals and companies vis-a-vis 
their Ja~anese investments accrue to the.~ because the treatv 
gives specific rights to U.S. nationals and companies as 

4 

regards their invest.~ents,-and it is irrelevant that, for 
the technicai reasons noted above, the status and nationality 
of the invest.~ent are determined by t..~e place of its establish-
ment.. ~ .. , 

KISSINGER 

Enclo~ures: . 
Herman Walker Law Review Article on FCNs 
Dis'j?atch No. 13 from Tokyo Apr. a, 1952 

. , . 

--
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k:i7.iser- !or· JaJ:"-3 9 
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Intorma.l Di:;cussir;n s on the- tl:rl.tec States !jt.:md::...-d 
Treaty- o£. Friendship> Cor meree aud !·favigntion 

l .. :~~d.paAt~:;. Fer th~ ?-~~ist~.r of Fo~ir-::: ,\ff;tl~ 
> e; __ : \ •• • •• 

. ;. ....... - .. . Mr. Kenichi or.A~, Vico· Direc.to:-,. Eet:lnor.-.ic At'!'.:rl.rs 8'.i.-aan 
: 

.. 
, .. 

Mr .. Hr .. ruki. t.;CRI, Chief, Fir:3t Secticn, Eeonc:.'lic Af!':•1 ... s :Sure-~~ 
Yr-.. Takeshi It;J-;a1:~T;;U, ~~ecretary, :'il•~t Secti~,, E~nornic Ai;;.:d.~"iJ 

...... Bu.re.:w. 
Mr .. Kq· MIY.AGA~;ii.,· r~crGt.'.2ry·, Fi..~ Section, Economic: A.!'i"ail":J 

. .... 

·. · Bur•:.:au 
l'..r .. Masao OSATO,. Cbi~i', F·-urth ::ect.ir.:1, Treaties Eu.-e:i:1 
Mr .. !-!il~·,.o NAGAI, Chiet'., ~i:;ct:,.-i ·3ec-;1cn> E-:ci1ou,.1c· Afi'4lirs ~ 
For tho Office ot· the United •_;t.:ites Po)iticcl. ,:cvipt?-r, .[a:c::n,: 

:::~: lir. · Jules SAS~Jli, teca.l Attacho 
P.r. D\:dley- G. S!NG!::R, Cormarci.il Atta.cha 
Mr. Robert.. W .. AD~\~., . .:;eco.nd Secret~ 

Oi"1'ics or the U.i:i:t.ed St.ates Follticl. Adv.i..~t.?r, Tc•kyo:11 · Japan. 

Dato:. 

Mr.· Ot.abe st.ated that. in order- to a.void any i:c~si bl.e ci.if i'erc:iccs in i.··rt3r=- · 
prctation it sh4'U1d l..--s clea:-17 understood that. the ?!.":'!Ming of the. word "trarfz:!.t~ 3 

•. as U!'-.Jd in Article ~, ·,12.S the- s...:::ie ~ th~t u::l?d in. Arli.cl'! V., r,\ra.gra.ph l of th~ 
GATT, which stat-es: 

"Goo::ts (i.?1cluding ba~?,&e) ,- .::.nd cl.:.:o v"sscl::. n..·.:i ot.lfor rce:ms of 
~ranspert., shal:L be de0 ~ed t:l· be in t.r=..,s..t::. ac:.·oss tile terri.to:-y o! .,_ ccn­
trac=:ing part.:r "t":he:l the ras:::ago ~1 .. oos ~~ch terl·it.cry, with or ,.,,;itho.1-t 
·tranz:;-shi~t, t.-a.rehcusir..g., brc,'1dr.:; buJ..i.,:, or ch&l1e;e in the mc.;,.lc or 
tr~c;port, i:s only a. pcrt.i:n of a. comr.J.et: joumey oei;-l~6 a.:id ter­
mir.ati.,g be;rcnd the 1'ra1ticr of the cnntr~cting p.1rt.y ac:-css "r:hose 
territo:-y the t.1."3.!Iic r,assos. · Tr..u"!ic oi th.i3 li:iturc 1:- tcr:r.sd in this 
·Ar..icla 1-tra.!!'ic: in transiti • 11 

Mr. Ota.be acidr::d. ~hat. it sbculci al.so be understood th.:i.t tttr:-.nsit t.~:-ou~h t)-:.3 
te:--."'itcr~s 0£ e::ich i'c:.rt.7•, ccnt:!.cned in Article X.Y., :incluc!es p:1sse.r1gers., b.:.gE;C:J~~ 
and products carried. b7 a.irc.~i't._ 

J · l'..r. Singer- r~9lied ·that tl~ GAT'l' de.firJ..td.on of "t.r;,;.ni;it.'' "'~'3 cter.(!¢ablt1: ln j 
,in'te;--?reti.'1~ l\rtic.le XX, and th:: t. l!: .. Ot.!l.bc 1 s ~t;",d,;-rstand.;ic '=.':'i..:.h r♦~!El'On::~ t-':' _ __J 

I REJ'l!tl C'IDJ . .__ _____ _____. 



----,---..------------------.------ :· ... 156a · ., F" ~~sic:,. o£ ai:cr.,!t. t.raf!ic was co=ct.. . , , · 7 
~. -irr •. Ota.bs., stated th,'.'lt. untlcr- present regulatiun::i, e::c;:ort· validc.tions ar3 re­
~-qaired in Japcln for the tempcra.-y u.~lo.idi;.1-z- and. trnn~-ish::r,-~t:1-; of c;:i.r;aas. ,-.c:n 
; these involve .. s~ei t"ic CO!!~odities_ subjec"t.. to c.r.r:e:-t licerls.L.'1g uncle:-· J.:lf..:?..U' s 

seCllrity e=ort. cont:-ol. crocec!ur.es. He as!ta,J. for coni'ir::-1.tion o! his undcrst.aotl-. 
: , • .ing- th.J.t~-th~ implcme:,t.J.ticn o! secu.-ity e:c:,ort controls would not ue rer;urd~d a.a . 
: · ecc.stitut:intr 12unn.!c~ssa..~ delays and rc:::;-~tictia."l:.; 11 ,. .::.: :-entii:r.ed in iu-ticlCJ XL 

. . . 
. ; ... 

·.::~ l'..r .. Ac!Luns rcpliad. t.hat )!r. Ota.be was o:,r:-act in his ur .. der:3tand:jnct, and tMt 
· eecuri.ty measures, i:!cluding expo:-t.. villd.iticu a;:d licenses, wera per:::is:sib.le 
under µar:igra1;h l. (d) ,. Article X2J:.. . 

AR'l'ICLE ~ 

Mr. Ota.be referred to previc.us discussi.cns on ,u-t-icle vrr.r (at the !i.!t.h 
me~tir!B., 1-fare."l 7, 1952) 'rthen the J.:lp~crce side hud proposed tl~t .the secood 
sa1tenco ot· p.iragraf=,h 3 (i.e. "NothiD.g .in t.~ p::-,3sen-t Treaty :Jh.:u.l. b~ de~od. to ·' · 
g:-an t. or iJ:'::'..ly- Dr.Y right to eng:l£;a_ :in ·poll-:.ic:al activitic5 •. ") be del1::t~d !l-c::i 
that Article in as much. as thi3 clause 11as of geioral. applic:ltion. lir. Ctab::t 
stated. tbt thi~ ;rovisic."l. might. mor~ ap~p:;=.ta:.ely fit in Article n.I, and h~ 

· no,, proposed tint it i:.e inserted. in "the !Attar Articl~•-

Mr. Ad~s r~pllod that ..:.b.:n tt.is. elztlSS was inc.1.1.1.:fod.-ir. th'3 pro~ri:rl.0",.1 ~ 
~ general axce!_.tio:is iil other United S:.atas FCN Treaties (for e:x:2.nple :L"l the ~a~o 

\ii.th Cclo::bi::., Isr:.el, UrlleU-lY and othc::-s), th:3 pbr:iseolot:; cmplcy:?d ,-:::?.s: "~!:~ 
present Tr~~ty dces net. accord ;JJ.1'7 ric;hts to engage i.,-, pollti.c:i.l act.i·.-1.ties:: • 
.subject to tha vie,.~ o! th3 Dep.?.rtmcnt.. 0£ ~bte,. ",h.i.ch r-., .. ght. p:-ef~r to use th~ 
terninolo:=:7 j~st ~nticned, ?-11" •. Ada..:s suggestc.-d tlv:.t· this Ar....ic..1.e be 2:".end~ a:J 

pr"posed by- Hr·. Ota.be (i.e .. , tlnt. the sec:nd scnt~n~, pa.rarr..raph 3s A..-ticlu VJ..'T! 
be in=erted in Article llI a.s i::r~raph 3-bis, i"cr subsc~t?nt re-m=ibe:-ing i."1 th:J 
final <.ire.ft). 

·Y.r. Otabe stated that th! Jap:?.ncce. side e-:1.ru.astly dcsi:ed th:lt tho see~d 
_ sentence 0£ 9S-r~p-;ra:h 3, Article XY..I, readinc., 11 ~i.:-.!.lro-ly, the .]7:cst-f.:.vorcd-

nati:t1 !:rov~i=ns o! the r,re~ent Tren.ty ::::~~ not aµpl:r to ::p~ci.:-.1. adv.?.nt..iges 
accorded by virtue of the .u"orescid i°l(;!"":?err:~nt 1

' (i.e., G;~TI') J b:'l c~eletod f:-c.'n thi.3 
ArticJ.a: · i-:r .. Q&....,1bc pointed cut. th.:lt ::.inc-:? J~::=-.n is not a r.:~t-.:.2r of tha GNT.T.9 

such cmcc~zions as are ~te-d by the United ;;;t.itcs um:er .:! multil.1.te1""tl }.~~ 
ment not yet o;-eri t.o J.:?.p.-:lil., ~:01.Jld ba rut:::iido th~ sc-:,pe of the A;i!'licn.tion of :=.oZ'::-
1".ivorc::i-n:lt.i:.n tre.3.tr.:ent. The purpo:;a of tho pre::cnt tre::.t.y rr~r.c:-ibi.'1S u=co::.­
diticr.:il r.:ost-f c1. vr,r d-n- tion trca:tr.:ent. would t."l.oreforo j,Ctuall:: be defeated in 
practice. FurtheI"more, he s~d, since the Uni tcd. :_;t,at.~s in in f:.a.ct cr·:mti:lg th.:, 
G.A!T cr.-nce~si:ns ~ J.:l!.i.an, tr.e delet.icn of this sent<".nCI? l-:oilld luve no e.ff(;;:-t, en 
the actual rel3.t.icns bet-:.-men tll! two countrie:.. Ho ~..in pointed cut. that t.bl 
J:rescnt FCN Trc--1ty t-d.ll becC!!le .:l r1o<l~ !or i'utu:-e t~:J.tie:l to be nee;otiatad bet"tt~~ 
Japan ~"ld ct.her ccuntries, and t.h.:t it w:is fem-ed th~t t.he i.."lclusion of this ~en­
t3Ilco wo,ud ecta!JlL;h an unf::.7or~,lo ~1d ::.est. u."li'ortt:..'1.:.tc preeedent, p.:1.rticu.13.:"~ 

onr.ect.ion wil;h earl:, nei;ot.i.,ti .ns cntici{"'tcd bE<t.weeu Japan and ccur.trl~a al.-

1 
in tlJe GA'!T. · · · 

. 

. 
7 '·· 

--- ... ·---..,---
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I _.,,, rJai.r. Sina;er s~ted that- the Dapa_-..t::er.t or St.ate had proposed a.nd s~c-.i..~ the =-· ~~ari G1'":.'i"T resorv.itioo i.., provicus ne~t:ia tions on th:l a.s~ption th.1.t. the· 
·· · eoum.r7 c:,n::e:I"?leq. was· actua.lly i.rce to c<."Ue 1.'lto. ti1e UNIT, .JI'\d. tb.t er.7 !:.i.1::.:-o 

en !ts pa.-t to be·.inthe G.!.1'T, bein;'ot·it!i cr.-.n choo~i.11g, h~ no d.".fect. on the 
propriety o! tlli.ci re~crv;1tion. He poir.ted. <-Ut th.::t it WZl!. not the d::is~ ot· th:= 
Uoited. ~tat.es tc Uf:: the GATr reserv-..;.t.ion. in a?""..ier to .iT.!...CS-'3 'Wlequal tr=.d<?· r:?­

lations, ar.d th:.t the Dopart::l~nt of st~te _hr.d ind.icat~d. that scre.e adjustn~nt. 
mgnt· be made in tbe p:-csent; case in view or the a~cial circumstan:es invo1v-.A • 

. Tr.ere was c1!:i yet no definite idea ~ to ,·:h<lt.. the a.p:=:-opriat~ solution i::teht b~ 1 

.. } 

but it ws believed that it shculd. ca in the n~turG o! a c.l.lrl.!icJ.ticn <r q)l.a.li­
.!ic~tion o.r the tld..rd par3.u~a::}1 •. _ 

Mr. Adacs added th:1t para.graph 3 ,-ra.s es~cntial to t~ FCN Tr~ty, b-.:.t tha~ 
the American side would. bo most. ,rl.l.llnh to CC'lside~ any sclU".:.ic.."l the Ja.:Jancr:s~ 
~uld. ·desi..'""e to su.omit., He s~ted th::.t a bilutors.l t~':lq- could not, of ccru:-se~ 
ca:::::dt tho United .-:it.:i.tas to any course· oi. acticn inconsistent. ·...-ith its cbl.i.;13.tic:-..s 
u::dcr the C..ATT, a.--:d tbat it a.pp~ed there:rcr~ that c:..TI qutl:ii'ic.a.ticn Z'.J.[:,r;e:Jted 
b7 the Ja9anese sid~ shoild be l!'.:?.dr? ,ci.th :-efGl"cnc;,:;. to th9 secc:1d.. scnte..11c:~ o! 
paragraph 3, and oct. to t~e !irst sentenc •. 

.. ,' 

Hr •. Bassi.'l added thc:.t the Dopartm~nt or S~to wish~d to rUls~u_~ tbe J.:i.p:2.neze 
. . representatives th::l.t their point ot viett was ~ appl"oe:ta.t.ed, .:!.nd th,:rt. it i-:as 

~ · ·-~..: prepa::-ed to approach this problem in a sppath~tic mP.tme::- 1 .i'i111 7 c!Jn!:!.dent i;h.~:. 
a l!'lUtually sati:s!,•cto~' solution can be f'ow.,d. 

' : . 

l{.-. Otahe r.3pllid th:-.t :i\lrth~r- cmd.dersticn would be ,;:ivcn t,·•i.1'; tnnt.tar~ i!nd 
that tre Jar.anese oide wo.J.ld b~ pr~ps.red to disc-..iss ·a pro?Q5eci. c1 -1:"ii'i:.: ... i".:.r.:.n. ~ 
qUD:,li!ication o! ttis ~:-agl"'aph, possibly at too next !!::?eti."lg .. 

With respect to i:nragra.ph 4.:- Arti c;te ;al~ Mr. otabe ad<cd for a dofi..--rl.ti.on 
.at· "1ir..ited F",lr?Oses 11 • Ee asked 1Jhether a. treaty tr=..d~r o:- an err.1.uoyee cf a 
Jap;:.nese coo~;any, pernd.tted to e.--iter the Uri..itcd ::ta.t.~~ iu r.onncctic:::1 ~-.1.th ~h~ 
activities or· that ccrn-p3,ny, mieht subsequently enter tte ~T.~?loyr.:en-t. of ar.-..-.thc:.• 
C ..,_.-:,.,,..,,,. l~O ... v-... -,-ir~ Ol"' a. dc-c··t.;,,. .,-:"'2,..:.-.-1 l".i.·~ ... .;~""-- ... - ~=-'""'1 ~"..:.,.,,.. J.."n~ 1""1 .... '"" .. ....c~.:,....rt-0..Zf-·.J t 4 e~ ........ =-- . w• ;:, -- r~... ........... ... ... ~, .......... .;; ••• , , ~.-.,__. ... ..,_..t;, w ~ ~·-., • .......... - ... ~ 

0£ t..11:l::i p..?.ragra!:h. He also i.nq_u.ired v:heth..:!r eurplor-ont in a..:)r.h'"..l. .. Ja:~<J:.esa .f.!.r:.i~ 
!or e:,c:u,,ple a · subsidiary or a.fi"iliata oi the C'.Jnpany· or:il;i.'1:.1.J.y c:"'rlc~:i...'1.g -thi~ · 
i.11d.i v::i!iu.'.!l., wruld. be pcrmi~siblc. · 

· 1-~. Ade.ms repli,Jd th:.t a. treaty tr::.der er an employee of the typ~ 1n&:1t.iot".s~ 
by l•!r. Otabe , ... -ould be perr.ti.tted entl"'J· into tro Unitad Sta:t.cs as a ~c.~-ir.u1:ig:-:::..---:.t3 
subjact .to specific: limib"j:,iu,,~ on hi~ 1:.ctititi~s. ·He added th::.t va:"!.ctts tr...es of 
visas o! ~ non-ir.-r.:i&rS'lt or tempora.-y character are_ i:-;sucd for entry ir.to t.he 
Um.tad Jt.3.tes; these a.re r,rant.ed si:bjcct to varying c-c:,c!.itions, qual.ific.::.ticns or 
restrictions, and are valid for va_"'7ing pc:-iods.i' ti11f,ing from a fe'rr mo..-itt.s (!o-r 
tcu.~ts) to an indefinite period o! stay (for the so-C3.lled. tre:1ty t::-ac!er::). '!'"~:l 
latter- are issued. a visas of ind.o!i1tit.e tenure, "ralld for so lcn~ ~s they ccnt.in-.::1 
to prol!'.ote trado and c::m:r-.erce betH~en th3 United ~t,ates a.11d their countr:,... Th~=~ 
ir.di:viduals could change em;,UOj"I!lent •.-1hile in tha U.nitcd :.;tate~, provided, o! co1:..~Gr, 
tb character of their ell!ployr:!ent. reu".a.incrl. cncha.ngcd and they continued to ~=~e 
1-t;;d~ and CCirallsrce be tween th~ Unitud ~;t.:.tes a.nd their c=-.i.""lt:-:r. Thi:3 ch:::.."':ce c~...t1.d I 
~da \4. th the prior kno,-·lt:di:';o and :oval o! the c.pprc:=:-i.:::.ta offici~l::i d ~!::J I 



. 
,_. · -·~c~ent- or Jus-:ice (the !Ii:::r.igr.?.tieu. and-Uatu.,..aJi~ ... a:t.i~ .;jez-ric-e of th'l Uni-:.ed 

. .- tatn).. _ 
/ . . ·• ·- -· =-: In re~ to fu..-thcr qne:ticns put;. b7 !~. ?fo+1ai, Mr-•.• dn=:s stated th:.t it is 

' l onl3" the· individual. ,1ho enters the Un:!.tcd St.a:.e:, as m .immigrant for per.:ao<?!lt. 
;t residence 'r.ho is r,.ot subj~ct to s~~i.i'ic 1-j"":it.::.ticns or· r-estri:::ti=ns en his b~::i-
# •. ness-or .~!'essiontl activitios. Hr •. i\dr""'c; added th.!t. th~ Japan~se eir.pl!:Je'.! ~-

· 1 vicu.sl.7 :-.entic:1ed by ¥.r. Otaoe· wculd not. be ?-Snr.itted to resi~ !rem a Japanes3 
/ !irm: in ordar !r?ely to ses.." employr.:e:it. i.."l the United States. It \-ias possible: 
l . · · .. · however,. ror this· emplc;;eo to lea-va cne Jat:x»nese brc1.nch !ir.:1 to work !or an a::;.-_. 
r ·.. !1liata or. subsidi,;:,ry o! thsit firm,. or even !o:- .ll'lothcr legitir=.<:.te .Ja.r...inese ent~ 
t · p:-ise also en~~ed in prc::oti:1g· c oII::eree bet111eE?';i Japan a..-rid the Unite-d St::.tes, 'rrlt:1-
~ 

cut losing his t~aty trader- st.:ltuz, provided tre prior c.pp:-oY.u. of the Dt;~.;.i.•:c:::;. 
cf Justice were o~tained. 

ARTICL.~ 1.XI:! 

Mr.- ~vabe- asked for a elari!ication. as to tra- dii'.!erence between corporat-!..=: 
and ecmpanyr and fer- a definitio."'l. o! pa.rtner-~ips and. oth-~r- associations as "t!.se:i 
in paragraph 3, Ar...icle n:n .. 

Kr .. Bassin replied that a. company is: a society or- a.esociaticn o! pe~cns 
mtcrested in a ca!Jilon object. ::u1d uniti.~e the??t$elves for the ~secution 0£ sc~ 
co=ercial. or mdustr:i.al u:idertaking or ot.'lier leeiti.~te bu~il-:.e~s. Tht? ~~rds: . 
be. added,. is a generi: .::-id CCjlp!"eh~si-ve te!'!il wnich may :ii-:.cl.ude. i.'1.dividu.tls~ 
partnerships 2.."ld cor-:or:a.til"'.'n!j.. . Furth~:-mcr9, the term is r: ot !H~ces:;~ily lir..5. ts:i 
t.o a trading or cc:.m.ercia:. IJO<ly, but may in clcie orgcll:J.za.tior..::s to pror..ot.a f:-2.ter-­
nity- :mc.."lg its I:e!!!bet-s clld to provide r.lltucl.. aid and. prot.acticn. He added t.b.~t 
·t.he wrd. is sometir.ias applical.>le to &. single ent.~p!"eneur. 

Br .. Bassi.l"l stated that ~- corpora.ticn, on t.'le otter hand, is cin arti!icial 
person or leeal entity, created llnder the authority of th~. 13.w oi a. st:?.te c..- su.1:­
diru!on thereof. It con:::ists of an assoc~tic:n o~ ni.:::!~rou-;; i:1di•1idutl::; "--5 a s:-oi.1p 
under ci. s~d.al. denor.ti.n~tic.n 1t.hich is rer;?.rlci in l.::.~: as hnvin~ a ~r~onality 2nd. 
ex:ist.:mce disti."lct from t.hat a£ its several m.e!!lLlllrs.. A co!'ptt~J.t:.cn L. v~st!--d \•;.!::h 
the c:apac:l:t7 0£ conti.""luous successicn, ~ith~r- :!.:i ~r;etuity or fer a. l·!r.-.itad te::-~ 
o! ;years, and acts as a unit. or si."l~1s .ind!. vid-:.~al i.n mutter~ related to the c~..c~n 
pu..---posa er the a.ssoc:i.'J.tiai within t.he sc':)pe of the poi·:..?rs .ultl authority conferr':'1 
upon it by- law. The ,-iords "eornpcny•• a11d 11 c.orpor-atic::" ~e cCI:T.?.onl:r t!!.cd as in~Cl'=' 
changeable terl?iS. jtrictly speal~i.~~, h~-;ever, ?t.'r •. E.1s3.:in :mid, a. corr:µ2-117 !.s .1n 

_ a.ssod.aticn _ o! persons !or busin~s or ot,j1er- purposes ~.id u:ay be incorporated or :1cte ... 
l'.r. Bassin 1'1::-ther st'ated Ua t a i:art.-.e r:;hip :i,.s a "'Tolu..Tlt.:?.ry contr3.c_t or ass-:i:"'it---=

1 

ticn bet-...-ec."l. t"l-."0 er m:>~ p!!"'50IV3 to place the I!lcney, e£fcct~, labor and/ or- sk.j 1 1 of 
sane or al1 ot· the.'?1 in l.:i.wf.ul co!wlerce a- bud.1.1ess, wi t.h the underst.:;.."lci.L'lg thz. t. 
t.here shal1 be a proportiorl3te sh.3.l":ing or tho µ-ofits a!1d lo~ses .::lr.lC.1£; tht;-::i~ -~"'l 

atssociatiou, Mr. Ba:Js:in stated, is t.he union o! ~ m:::r-er of.' persons fer some· speci:...1 
purpose or bu::d.ne:s. It is eener-c:.lly an unincorr'ra°ted soc.i.ety ~ '1nd ns7 c::n3is:. o~ 

boc;r o! per~cns ur.J. ted ond act.i.11g together withcut a charlar but. r..u..-.n=.<l.--:·~ to th~ 
ods and forms used by incorpor:ited bodies for thci pro::;eC'.itlcn of e. <."'c.~on en~<::~ , 

. • The word "c:.ssocil.ticn" is a. ~eneric tsr..l and mar .:i.t di.ficrent ti=.cs _j : 

RESTRICTED 
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Mr.. ot.:ibe st.::.tdd t.h.-.t. tf:9sa de'finitir.::fs t:er! satJ.sf.:!ctoey end ~.-ould be he!p-•­

!u1. in pi:9pc:-l7 t't'";.;;:.::;la-t..L·~ tid.:.: 1~:r-ticle into J.:~•-..a.--iese. He t.~c11 t'~;d i.!' th~ 
va..~cus religious ~u;,.; .:.ml i'aur.daticns in tl~ Jnitcd .. 1:..:-.r.c~ ... ""(•J:'e cm:.:ic!e~d 

_ -Juridi~ lJ!:!r.:cns, ,md \-.net::::r- t.l1e-y l':ere i."lclud~d in p:"ll~!;r:l~h 3 •. 

l'.r •. Ba:3sin replied that orir~1ized relij::i:i1_ g:"Oll!X' and !oundatir-ns m2.y be 
.jttridical:. perst:n s 1 .. but are usually- l.!l".incorr-orat(.-d as:3ocia.tians •. 

Mr. Otabe inquired l-lhatmr a..~~ [o.)L"? was coverc:d by p::rag:-::;:h 3, w--id, 
ii'" ::: o, -~mat ,~'Ol.u.d be the na.ture o! n~t.i. na.l t.rcatc~rrr. a.ceurded ;;uch or;a:,izations 
in tm Unit.ad ::ta.tes.. He ~a.ir.!:d tmt a Z..tlcl:::-;1 Ho1'i.'1 i:s .:i. d"1 ~· or~..r.izod J'url-• __._......_. _......._....:, ~ u-
dical per.-;an ,dth givan property, c,st.c,.:0,1-:! -;h::?d rcr.• the pu:p:o o! employ-=..ng or dis-
posj:g of said. proper~Y fer ~ given publ~c !,,-Urp:>:.e.. ,m ~:pla 0£. a Z.:,~ d§!l Jlo.J::-Q; · 
he addE:d,. 'h-ould. ce an enda.-:eo.. private li1lr-, ..... -y-o 

Mr .. Bassin replied such a.-i c::-~--iization wou.ld ba ca1sidered. a ju.:-idi~tl !)6r­
.son in th3 United Sta:~es, pursuc::.nt to the provi.~icns or pa.~g1-~ph 3, i£ it were 
ao cond.dered in Jap:m. 

Mr .. Bassin replied tha.t n jnri,:ical. stcl.tU.S11 maaut, : 11legal. St.:?t.U!. 11 r tha le~al 
1=ositi:u 0£ an orzar.ization in,. or· r."ith re~..,r,ct ~o, the rest or the co. ...... -..·1:!,::y. 
'rte recoi;ni!.ion cc:,.t,ioned i."1 the sec· ud :.~t~:1.::: ~ pc....-aD'~Ph '.3 .• h~ a:i::kd, t1em1t 
:cierely the r •co:,iition by either Party of the e::istenco .=.r.ci lcc;al stci.~s o!. 
j'.!I"idicc.l. p!l"'5cns organized und.£r· the ~~rs of the ot.~~ f:?.r~-~ 

It was the."l agreed !.hat the next. rr.:?ct.ir~ ,:c-..1ld be held c.n Frida7, Ap:-il~, 
. 1952, with <lizc:u,ssiais to be glnc.."l .l',rticle X,XTTT. 

•· 

I 

L 
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TO: HICCG, BONN 

Re.fer--nce HICCG. despatch No. 1904., 

There £ allow the De-oartment' s comr..ents with res-cect '-to the 
po:ints raised by Dr. Paulich at" the Janua..-y h meeting regarding 
the p:-ovi.si ens of .L.~cle. II., paragraph l. 

• . ' . 
l. '!he basic purpose~£ the treaty t~ader provision cd er-• 

tb.e legisJ.a.tion wh-1 ch authorizes the extension by treatr.0£ libe:-aJ. 
sojour!l privileges for p~oses 0£ trade is, of course, the • 
promotion of niutu.a.ll:, bene£icia1. ccmwercia.l b.tercourse cet-n1c!en.-. 
the oarties to the treat7.: There is no intent thereby ta a.ttemfit 

-

•· 

. ~- l 

to :-eg-.lla.te the pa...-ticu.lar for.n o£ business entity by which the:,­
desi..---ed trad:.Ilg activities a.re to be ca: ... ·.L=::d on. Hence it is the·· 
prac~ice. ~ adm.;n.; ster_.--ig the treaty tl"ader reg,il.aiicns· ~~o·~~•pierce 
the col":Jorate veil" and to ·authorize the issua..?J.ce 6! treit7. trader·· 
nsas to qua.l.i!ied. a.liens f'rom triaty c_ountne·s · .. iiose· tfac.i.-...g· · · 1····· · 
ac-:ivi.ties in the United· States·*ould .. :Se ear:-ie<f en ··b· thff se·!"Vi"ee··--· 
of a. domestic TJni tad· States eorporati'on. · The · important ·e·onsid.eriticn 
is :iot ~hether the corporate. employer. i.i ·domestic··or ·a.l:!.en as t{·-- ~--. 
j"cr:.dical status.. The c·ontrolling· !'actors a...~,-iristaad: . fa} ;;~ether 
the corporation i's engaged iri substantial i:iter:iatior.a.I"tr"'c.""·-·!::··­
pr...:icipall7 bet-,.--een the· Ur..:ited States. and the othe:-· tr-:?aty ccu::.~cy; 
(b) -.mether it is a. ~for.!ign o:tj;a;oi·::~tiann··1n the· ·s.::n.s·e· tliat··the"'::•·. 
i:cntrol thereof is vested· iri.-naticnali· o£ the ""other t~aty·cour.trj., 
the custcma...7 test be:i:ig whether or riot a ·majoriti 0£ the ·stock.is 
held by such nationa1.s; . and· ( c) ·whether· the indi vid.iia.l ilieri · .. -hcf ... 
intends to e=gage i::1 · illterna. ti or.a.1 tradi:c.g .. a.cti vi ties· :ui. · tte · s·e·rn ce 
o£ the co:r;oraticn·is d'llJ.i qualified for statu.s as a treat7 trac.er 
under 22 CiR 4l. 70, 41. 7~ _ ~~- -~~~er_ ~~~c~b~e .. r_e~.t~_?Ifs •:. 

2. The apparent diserepari.cy bet;;-een· the ."trea:~y ar.d ·the L-:;:;;.-t -
g:-ation and Nationality .A.ct with respect to use o£ the tei-r.i · ·. ·· --~-
" subsj;antial:t is o£ no lega1 or practical· sig:iitic~ce · either ··.meii · 
considered in the treaty tra.c.er clause alor.e or taksn toget~_e_~ ~ th 

• .. ,, .lo .r-
the .,.r9a.t.y 

VO 
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- ---------·---~~ 
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r . . . .... .. 
•. the treafy jJJ,vestor· clause. Use o£ ~i.e ter:n "substantial." in the treat:, -: 

trader provt.sion. 0£. the Act merely' gives explicit :.-ecognition. in the law ,, · 
· to an a.d:nini.stn.tive practice oi. l--ong· standing. It was not deeir.ed necessary­

to. reword the tnaty as a consequence, !or the treafy provision as now · ·. · 
worded has long: been applied in a mam:.er requi.-ing that the trade £or which 
eritey is per:nitted shall ·be· substantial. in character .. · This does not derive 

'• · from Article I!(l) ( c) 1 however, ;but from L.-ticle I!(3) 1 ta.ken together with. 
· the. general. right to applJ' reasonable and nondisc:-1.mina.tor., regula.tions con­
. si:r"...ent with the iiltent and plzjose of the treaty provision in ore.er to 

':·1l%1plement the commitment and to ;protect the pri~....leges accorded thereby from 
· -abuse.·· In the c:ase 0£ the treaty investor provision, however:, the ter:n 

n.substantial" has been CGI!.1.ed over_. from the law to the treaty as an aid to 
it:S .. constrJ.ction· and. implementation~. '!his was done si.1tply because the investor 
clause, · onlike the· ·trader clause, is new and an established. body of inter­
pr'!tation. has not yet devel.opedo 

• - . • . •• • • • • • • ••. • • - • -- • • •• • . - - •• - •• •• •. • - 4'. •• - • -- • •4. • - • • ..... 

: · It: mar be ·rioted in ccnnectioo.··.,,fcli hTI)othetidu c·ases .. iilvol~..iig. ····--·-····. 
substantiality o£ trade. that this re<;Uirement is applied :iii ~ liberal. ra2.r.ner. 
In d.eter::r'rri n g the. su.bstantiali ty 6£ the· trade . within the meaning of· t.."le 
treat? trader clause, monetar., or physi·cu· ·volmr.e a.re no"t used as· the--· -- . 
excl.ilsive criteria;.· . The intent is. to assu...:..e. that thei tr.i:de .. iii q,.iest1cii is 
not a br....e.f~ isolated.·excu...-sion into internatiorial.' trade but· a siista~;.;ed· 
voJ.ume of bona fide . commercial transactions. Consequentl:7, the . number. of . .. 
transacticus,. the continuous clia.racter· or. the oi:era.tions and. a number o:f .. 
other !actors. are taken i:lto consideration as w"E' ll. . .. . --· --·•- ... ____ --· 
~ .... {It. is celleved "that ·nr:· Paiilicli;- I..·,: aiscii.ssirig· this ·point~· na.d. re!e.:-ence 
ta..'.an. imo!ficial. .. S1Jilil:lary 0£ the new· ilmidg:ration·· leg-i-"slia.tion prepa..-.-ecf by ·· ·· :·· .. 
Mr.". Frank A.uerbac."'i 0£ ·the.Visa O~fice·.of the De-ca..-t.nent· ·ot··stata. This·work 
is-·enti~d.. The To:f.ligrat1on·and Nat:[on.a.J..iti !ct; ··A Su..'Tli:Ia.~_r--o.i'·its P~-=ici-:Ja:·. 
Provisiciis; ai:d copies presumably- are availa~le. in~~1.e of.fic~oTI'-J.~. .. . . 

~ S,upe~so17:_c~_~-e1:1e~._)-·········· .. :-_ ~- _; :.; _ --······ ;;- ............. :.: ·. ~~ ____ _ 
. . . - . •. 

:3.. Dr. Paiil.ich Is observation that· t.i.e . t1..~..g· ·o.t: .. t..'1.e period oi 's'oj oci-:i 
for alient entering. the United States as nor.immigrants· is ·done bi iimnigration 
of£ice::s at .the port·· of entry- rather than by ·consular· ci.f'icers when t.he 7isa 

7 

is- issued is correct. However,· t.'1.is procedure· is .. specificalli i-c3qui=ed · oy · · 
la-w: and hence not merely a matter of· adm-r.,.,; strative · con-venience:.-·· Sec'ti·on: 2lh( a) 
of the Immigration and Nationality A.ct ·e:q:ressl;r vests the Atto~ey General 

L 

....,"itb. authority to prescrice by reguJ.at:ion the· period. oi time for which· ricn.;. 
:im.igrant a.liens may be aci.nitted to the United States •. A treaty trader·or 
treaty investcr,- by reason of the pu...-poses of· the treaty,· is· rega...-d.ed ·as ·· 
ad::iitted on an inde£.;n;te basis as to soj_ourn, provided, ·o! course, .. that· he 

· ma.in:ta:i!J.s his status as · a t.:-acier or :.nve._:tor under the treaty o Hence the· · · 
acm:ini.strative regulations gover:lizlg entry·ana sojou.-n (8' CFB. 214e2) c·cnta.ili·· 
no specil'ic li:ntaticn as to time.· This dOces no~ preclude, .however,· req:,.ii..-e·~-­
ments that the a.lien com;ily 'Jith reasonable-procedures designed to assure that 

_J 
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"\ 

-'.:. 

b.e is maintaining his sta.t<lS as a treaty alien and othe~..se comply-1...::.g with 
the conditions of his admissicn; ar..d the measu....-es Mfer:-ed to 'aj Dr •. Paulich 
are in the nature of such requi.-ements • 

. 'r, 
l 

' .. 
~ AC!ING , . 
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SERVICE DESPATCH 
\ 

?"ROM 

TO 

as. 1355, October 28, 1953; 1372, October 
1-< 10CiA 

0 , -~ - i.. cz.€1{-'f au~, 
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"! C:; I 

, J • 

~us.;acT: craw Treat7 of Fri enc.shit=, Com.;:,.erce, and !fa•rie-ation: ;;! ~? ~ 
- .. h l" 19~• •• t· ·•b. G , .. •~-t ,..._ ... -;-.eno::t en 1Y1a.rc.. o, "J:.- ir~ee ing wi... e;t"::l_an . .1:;e50 .... ~ _ors_ .. , .• r =i ,.. ::; ~, -i-- .. C!.'·,_: .. t·--,f •.. ~- ...... -~J .. : _;-.•. -,: 6.1-1-~=..;_.t·/:41~.,:• ... ·-· =·~-b~--,-~:~~-·!·-~+- i 
The 32nd regu.la: business ..ieetin6 fer :iegotia.tion on the su j ect .-, 

::a.tt~r was held a.t ~h.e Fo:-~ign Office on ii!arch 16, 1954. Dr. o'EC~:Z:., a.s _ 
usucl., served a.s cha:.r::ia.~ of ~he ~erman ~e~~ ~hie~ included representa- (j) _ 
-:i•.r.!s of t!'la :20.::-,:igr.. •J::'fice and. tb.e :-:L--i::.s-:::-ies of 3:ccnomics, j,,i,st:.ce, _. 
La.:>o.?." :.!!d. Interio:. 'rna U.S. sida ir..cl:....d.ed ~es:srs. 3C:S~I:7~:::'.3., r..z:rr, a.r..d. _. ! 
~k.Z.::::~. ., ~ 

!'h~ ::e.gtin~ on :;:arcii_ 16 '-"2.S -:!~voted to.:, d~tail~d -"ii~c~.izsion cf 
iJ.5 • .ir-ticle v:~I on ~!:"::l:,,.rm-ant. -::~o:'e$si-,ns. 9 .. !'l'i non--:-,:-of:~ acti,r:..ti~·:5 1 

(j) 
l'J 
)> 
~­
........ 
~ 
I 

'l':ie Ge:-!!!ans stated t~a.t tt.eir pre-fe:-e:ice remained to ddeta ;his _.. 
;?a.::-agrapb., as being unne-cessa::-y, but tb.a.t the:r v1erra _?.:'epared to a.cco::!r:o- CO 
ia.te iJ. S. ~i~hes for its retention in the t!"eaty. ':hey felt it to be in o, 
se~eral acce~ta.ble as d:-afted, subject pe::-haps to li:guis~ic cla.rifica.tions~ 
a..~d ,eri:ication c: their ~nderstandi.!l.g of its intent. T~ey had some 
·:;,ue stior..s to ask, i.!l. res?onsa to '.Vc.ich the U .3. side develo_!?ed ansi';'ers as 
:ollo~s du:-:..ng the ccu=se of the discussion: 

(1) The fi=st sentence is of a general natu::-P., being an el~boration 
of the pri~ciples of control and mana.ger:ent set icrth in ~=tic~e 7II, a.~d 
:.s co::-ollary thereto by e.!!lpha.sizing the freedom of !!!.anagemen t to ~a.!.:a its 
o.,:n choices about perso:inel. Its !!lajor special ::;,ur?ose is to p::eclude ta.a 
i=r,osition of 11-pe-:--:entile" legislation. It gi7es freedom of choice as 
~ong persons la;;full:r present in the count'!""J and occu?a.;iona!.l:r q_ual i.:iad 
under ~he local lav. The Ger.:!ans said ther might ~isr. to suggest so:e 
lir..g,.iistic revisions to clarify this la.st point. The_D', s. side said. they 
did r.o t feel th.a.~ further clarification was essential:~ especially as the 
ju.:ctapo sit ion. of the con. trasting ·,vording o! the f irst-··a.nc. second sen-:·ences 
zi•res clea::- clarification by implica.-:icn; but ieclared their ?rilling:d~ss 
to cons id.er a..".y reasona.ble ~ro-posal, i!l deference to .G,e_;::::.a.n f.:.ews •.. ~o 
ex-p::-ess clarification had 'oeen necessary ir.. a.n::, ot=.e=. .. t=:ea.t•.-;- to tne:·oest 
:-ecollection of the cr .:s. sicie~ / ~.:.::. · '' i 

\_ /~~:- ; 
\,~~ 1 
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I- ( 2) The second. sentence deals with a. S!) ecial and li.'.lli ted si t:iatioc.7 
and. ·.'l'i thin its frace-..ork. goes be~rcnd the first sentence, ina.sr:u.ch as it 
waives 'p::-,:,f essional ;ualifica.tion req_uirements in t!le cases sti:rula. ted. 
These have to do with tem?ora.ry jobs requiring special skills (e.s., for 
a.n imerican !irm, competence in .!¼.C.erica.n law and accounting ~ethods) for 
inte:::-nal managei.lent purposes; .:.!ld no ::-ight is c:-eated to engage in the 
general practice of. ~- profession in the h.ost country. In t'eference to 
the question o! entry into the countr.;, necessary entrJ privileges are 
i.'.llpl ied. !.'/i th specific reference to the needs of a. Ger::.µi !ir!!l i.!l the 
crnited States, procedures are u.!lderstood to be available ~he::-eunder tempo­
ra.ry·visa.s ca..~ be issued in ~roperly justified cases. 

( 3) The ,:;ord. ":::oreover" intr.ociucing the second sentence is ::::i.e::-elj 
a. ccn·renient connecti·;e, and. has :io special subs ta.ntive significance. 1rhe 
Ger.nails said. tha.t it did not car-::y over very ·Nell into German; a:c.d it was 
a~:-eed that it be t:-a.i::slated a.s ,~edoch ir.. the Ger:na.n. tezt. 

( 4) :Ct ':'Ta.s a.g:-aed to frame the first sentence in a :!l.a.!'-"1.er si:::.ila= to 
tha.t agreed on. fo= ~rticle 7II, para.graph lr to wit: 

the 

"Nationals a.'1.d compa.'lies of G-e.r:nar.7 shall be ,er::iitted 
to engag~ ~ithin the territories of the United States 
of A!llerica, a.'l.d reciprocally nationals a.'1.d com~a.r.ies 
of the United States cf ~~erica. shall be ;.er:itted to 
engage within the ter::-itories of Germany, acc~unta.nts 
......... et cetera.." 

It 11a.s a.greed, as in t~e case of. the. preceding pa..::-agraph, to 
fi:st· sentence along the following lines: 

"2. Nationals and companies of G-ar~a.n:r shal!. be accord­
ed within the territories of the United States of .i=:e::-ica., 
and reciprocally- nationals and. coi::i-oanies o: the united 
States of Arierica.. shall be acco::-d.ed. wi t.!:.in the ter:-i­
tories of Ger:!tany, national treatment a..~d ~ost-fa.vo:-ed­
nation treatment ~ith ras~ect to e~~~~1·na 1.·~ sci·e"~;~ . .,_·c 

- ··<:) -.;» ..... - ..... -- ' 

educational, religious and philar..thro~ic activities, 
a.'1.d shall be accorde~ the ::-ight to for~ associations 
for that l'UI"?OS8 u:nd.er the l_aws 0f th§! count±-,J. • ... • 11 

Ar-ticle IX 
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'-h.:.c::. re~ui:"ed e.dd.i tio::.al expla.n::.tior.. Ee noted the.': ;,hese. d.if:f'icul tie~ 
l ~~rtaiJ"\ed :o e.xistine Ger:aan. lee;-isla.':.ion ·.;ith :-e:;;.,ect to the aci;_ui::ition 

of retl r,:ope.:-t;r by ali~n n.a::u=al. pP.rsons. a.:ic.. b:r a2.ien ~u=ic!.ic:,l pe:-:3ons 
":::e::: id·ing ~broad" .. 

The G-er:an ~ia.e · noted that lisited restricti.Jns onl:r weroe applicable 
:-eg:3:ding the acquisition of real p:::ope::-t:r by a.lien na.t·i:::.-a.l persons a:d 
th.at these cu:::.-tail~-ants ivere based not or.. 1edera.l bu.t. on old. L~~?:c:er 
le~islaticn applicable in. a..s.::lburs-, Eesse ,. a.'ld. the pa.rt cf the ?.~inela.?J.d­
?alatinatc> ,7;:.ich fa r.:ierly eel onged to ~esse •. 

!hey ~x:lainad that in the above-cited La~ncer the ac;uisition of 
:-etl propert~-- by tlian n~tu.~al persons ~epended on autt.o.-i::ation g:-a.nted.. 
Cy tte ~ aut~criti~s ~nd th~t t~~ pu=chase contr~ct cot:J.d not be ful­
filleC. uz:.':il th~ rer-:_u!.red e.ttthori::aticn b.=.d. been· obtained.. ·r1!.ey :io ~aC.. th.c.t' 
~~e ,i~te o~ ~~ 0 -·•-c~~se ~o~•-~ct 1•ec~-~ v~11·~ •~- t~a ~~-·;i•si~i·cn ~~~~ 
"'- - ·- ----- ::"'-'- --- .., -""·- ".I "" -- .__ - _..._. ·- --"'1..""" --~ - . .,, ........ 
t::a au~o.:i::ation h.id been accorded., ~ut th.::.t the purchase cont:-act ·Ras 
voi-:ied if the required au tho:-iz~ti:,n "I ere denied. They ad.dee. ~hat tb.e­
ac:.r:iisi :i,,r. of re:tl :9:-cpert7 by alien natural persons w~ subjected to 
~J.ch ~ authori::a.tio::1 not only in cases of ~c;uisit:.on by contract bu.t 
also i~. ins ~a.--ices of acq_,.i i~ i tion b:; intestate or testate s:.1cces3ion. The:r 
st :::-es sed that the azistin6" pro~ris ions r:ere being liberally a;;l ied., a!ld. 
t=.::.t =~ci!)rocit:, tr~~ties had been. i.r:. the :;a.st concluded by Ger:a."'1.y ·,vitb. 
ot~er c~J.:t:::ies ~hie~ waive~ the .sut~orization re~ui:re~ent· if likewise the 
count:::.-ies co~c~rned did no~ impos~ rest::-ictions :or th~ acquisition of 
retl ~roparty· b7 ~erman nationals. 

~r. van Spreckelsen obserred that for t~e ~cauisition o! real oron­
~=ty by alien juridical. persons residing ab::-oad p;actically tll Lae;d~; 
req_'.lired the ~anting of an authorization before a. purchase contract 
beca:e valic. •. E'.e stated that the :a~nc!.er applied the provisions on s. 
lib-artl basis, and that old German treaties had renounced. the a:;ir,lication 
in case other countries had been. prepared to gra.'lt reci.::,rocity to Ger::.a.n 
;urid.ical entities. 

Ee concluded that in view of thase existing req_uirer..en ta it· 1Vas 
di::"ficult for the Germa."1 side to acce:9t ,paragraph 2 of 'J'.S ... .irticle IX, 
ar.d as!-:ad 1-'hethe::- the tTnited States had evr;::- granted natural a:,.d jurid.i­
ctl alien ~ersons in the United States national treat:ent as a treaty 
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~ginally r:.egot iated a.oou t· 100 yea.rs a.eo aa.c. contair..ed a. si.::ii.la.r :,:-oY!sior.. I 
I ;~; ;:ad oeen :-ejected or the 3enate as co~:::titu. ting undua inte:.-ference L"l 

~ • .... ~ • , ,. • .I:' • ... ::ta';e =i~hts; ar..d. tca.t the ;olicy o:. the .;ea.eru .rove::nl!!.e.?i.. .. o= yea.rs r:::.a 
been ~o e.ostai~ froc interfering ~ith State regulati~n of l'l.~d o~r.ershi~. 
i;':ley- st.ited. that the present text o! pc:.:agra=1h 1, U .s. A.rtic-le n, ':':'hich 
gre.:::.t-ed na.tio.na.l treatlllen-: with respect to the leasing of land r:.eeded for 
t:-ea.ty ::,u:-poses 'l'lithout according a. sicila.r ri~ht !or tee !:.old.ing of lane. 
by ~~tle, represented an internal rr.s. co~promise on the 4uestion cf how 
far a.lien 13J:d tenure s:.ould be the subject of t:rea.t:r com::i t.:i.ents. 

!he:, stressed that the present· te:ct gTa:1.ted the zrea.test advantages 
f,-J--: pr~ctical. treaty ::,,ur;oses a."ld added, .-:ith respect to clause l (b), that 
can:, States d.id not have discrimin·a.toey provisions in their legislation. 
In ttis connection, the:, noted that half the States had no disability la~s, 
2.!ld.. pe=ha.ps 15 - 18 other States had va.riousl:r slight or partial d.i.sa'oilit7 
previsions, such. as South. Ca~olina ar.d ?ennsyl·1ania .-:hicl:. a.;plied a.c:-ea.ge 
li~i tat ions cf a rather i:.ild gort ;- Neb:-a.sk:a., w=ich per-m. tt-ed full owne=ship 
inside :iunicipalities but not in ::-u.rtl ;ireas; a.'1.d ·,'fisccnsin which ::,=gvented. 
l:a.=ge scale holding 0£ £ar.::ila:!ld by alien~ by u,osing acreage li~itations 

. in. ru:-al a.reas. T~ey a.dded that only seven or eight States had severe ciis­
abili ty laws as to a.lien tenure.. 'l'l:.ey concluded th.at, a.ccord.ingly, an 
alien would !or the ~ost part be accorded either national treat~er.t or ver7 
libe:-a.l t:-ea.tment in the United States with respect to ~atters of treaty 
conce:-:i, a:id that the u.S. p:-oposed la~guage g:-E.!lted .il facto :-ecip:-ocity 
s:.nce a...,_y Ge::-::lan ~ could l':'ithl!.old rig!l.ts to a 'CT.S. natural or ju::-idical 
person seated or domicile~ in a State which imposed rest:-ictions on Ger:ians. 

The U.S. side noted that the issue of pro~erty =igtts by tr'=a.ty ~a.s 
sensitive in the United States; and also that the proposed text ~laced the 
res?cnsibility· for any right withheld from a U.S. national. abroad on the 
States which :aintained disability provisions in their law, and ga.ve the 
lesislatures concer:ied a practical. occasion fa:- reviewing the :ieed :or :1a.i!l­
taini~g disabilities which had been first ado~ted long ago ~hen conditions 

~ to the en:f'_orcement of alien disabilities in the States, the:,- said 
that no known p~r:iit system had been established and that the disability 
clauses were t7pically la.tent legal provisions that allowed the alien to 
take title good as agaL~st ali the world except the State itself. 1s a 
conse~uence, they stated, an alien could bu✓ land, use it, ani i~ the ty~i­
cal jurisdictio!l have this righ..t challenged or,.ly by !JUblic authority th:-ough 
the writ of office found. They ex~lained that this ancient w:-it was often 
subject to li.:::.itations; in ~Unnesota, fo::- instance, if the .i..ttorne7 Gener.al 
of the Sta.ta d~d not challenge tte alien's right ~ithin a soecified nuzber 
o"" , • .,,.-s -"ha tit 1 • • t ' ·1 ,,.,. . ~ J--- , w - .e oeca::ie u~une o cna.,.. enge. -cey concluded that, a!.-
t.'loug~ :;,a.rag::-a;;,h 1 contained a re·serva.tion, its effects -:-:<:re !lor=a.llJ" of 
s::_ a..:._ 

1
_ l co::sequence since there existed a. l a:;?e de~rea_ o"f' _,., ien · · _ ~ _ _ own e:-s.n::.p 

~i~c.e:- 'oy •rirtue of liberal. laws or !J:'actical toleration. 

L _J 
UNCL.:S.SSIJI:£!> 
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I '!'he Ger.:ians countered tha~ i~sofar.as Germar.y ~as c~~ce~ed se~ten?~ 
I ?ar!:!,graph 2. conveyed an a-;parent· out no .. a. real :-eciproc1. r.y- s:.nce they nad 

no federal. la.'lf which. afforded. a. possibility to prohibi~ rr.s. nationals to 
own land. They added that the lack of comprehensive la~s to a.;pl7 the 
treaty provisions for natural persons a.s distinct from ju=idical persons, 
for whom restrictions e~isted in practica.117 all Laen~er, would m.'.!ke para­
graph 2 ~eaningless. ~fer=in~ to paragraph 4, cr.s. ~rticle IX, :hey 
obserred that undar the Ger.nan license system the authorization, once 
granted, could not be revoked and that these considerations ca.de it diffi- ~ 
c-.il t fo:- them. to accept the U.S. f~rmu.la.t ion in paragTa.ph 2. 

The U.S. side answered that paragraph 4, rr.s. Article IX, was a p:acti­
cal cot:z::it~ent to safeguard the alien against enforcemen~ of the old co.:aon 
law theory- under which he had no heritable blood, and its Zuropean cou~ter­
pa.rt the droi t d' aubaine. They added that the fi •re -.rear period allowed the 
a.lien to sell his pro~erty at a full ~arket price and thus protected him 
against S!)Olia.tiou or· sa.c=ii'ice sales-•. nega.rd.in.g 3entence 2 of pa::-a.gra.pn. 2, 
they stressed that it contained a latent reserra.tion only, ind that there 
~as no problem i~ Ger:?lany since the treaty did not wish a cou~try to worsen 
its la.ws but sou~ht only to establish T.inimu~ rights. They ex?la.i~ed that 
in accorda..~ce -~ith its provision- a Land could dany a.!l authorization if 
si~il~l1 a State ~a.d a. disability law and that on the other ha..~d, a Lan~ 
wocl.d grant the authorization automatically in case ~o State disabilit1 
law existed. If a.~' howeve~, did not in absence of the treaty i~pose 
an alien disa.b ili ty, the treaty :nost certainly v;ould !lO t in a."l".f •,ray ooli.ge 
it to char.ge its system. 

The Ger.::ian side countered that Article IX was the onl-.r ~rticle in the 
present treaty ..-rith a. marked. and unba.la.:ced reci~rocity pro•rision; and 
they suggested that pa.rag=a.ph 1 be re<i=a.fted i~ a. ~u~~al ~a."l.~er to ?a.ra..llel 
the other treat:, !'rov"!.sio:is, and that pa:a~raph 2 be deleted. 

!cis Ge::::ia.:i suggestion r.as followed by a further d.isc~ssion of the 
::::e:-its of the G'.S. proposal, which was a:as;vered by a Ge::::a.n asse=tion tt.at 
they feared tha~ the rr.s. dra!t ~ight provoke political difficulties for 
the treaty. Its conspicuous difference fro::i. the '"2.Y' the treaty 5er..e:a.ll:r 
~as set up would necessitate justifications in detail before parliament at 
the t-:.:lle of ratification; a.'ld they were not confident that tb.ey could 5i·re 
eX?la.nations that would rea.dil7 allay suspicions in the 3undestag a!:.d 
Eundesra.t. They feared that ~ain.tenance of the U.S. proposed text =ight, 
the:efore, ~=ejudice ea=ly.and b.~onious ratification. 

At this point, Dr. ~ecker being tecJorarily called from the rooc,the 
discussion d.i~::essed to tb.e f'ollowillg three q,1 ... esticns asked by Dr. •ron 
Sprec~:elsen: 

(1) 7:ith respect to clause 1 (b) '!l'hetb.er the 11ords 
included =ortgages, or ~hat, stressin~ that in Ge:-:ar.y I a;?l~cable ~or or.ly acquisition of real pro~erty. 
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I ~he U.S. side reJJlied that a sure treaty right" being OI"'.17 accorded 7 I under clause (a), the· ;-;eras "other rigr.ts" had. beez:. used on purpose to 
ccve'r e·,~irytting not in (a) falli::g '17ithin the scope- of the concept -
"ten-.:.re of property" .. 

(2) The second German ques~ion was ~nether it ~ou.ld be possible to 
stii,ulate sure treaty rights in those States '.!'hose laws zna.de Si)ecific 
exc~~t ion. for tree.ty rights, SlJecific· mention being made of Tnissouri •. 
~" -:~1v to that cuestion, the U.S. side stated that, aside fro~ the ~~ct -··-.L"" -that the Misso_uri law, at one ti.:ne ~t lea.st, a.pparen tly pertained. only to 
treaties existing at the time the law had been enacted, they felt the 
treaty had to be gee.red to the situation e~isting iz:. the "hard core" group 
cf States. 

(3) T:ie t-hird Ger?!lan q_uestion pertained to the phrase "acq_uiring 
t:-.=ough judicial process" in ,a.ragra.ph 4. ·raey asked wi:.ether this ph=ase 
was ~esigned to cover a change of ownership as a. =asult of sale of p=o~erty 
~der ex&cution in. case a mortgage en such ;ro~erty had not been re~aid. 
'!hey fu:-cb.er went on to say that in Ger::ia.r..y alien and Ger:l!an alike 1:ould 
:c:.ot oecome the owner of a 9roperty by mere purchase contract, but onlJ 
after finalization by· a. contra.ct of tra."'lsfer (.A.ufl assur..~) ~ I: a purcb.2.se 
contra.ct was not fulfilled, suit could be brought ag:a.inst the seller •. 
'fhe·::, asked whether such a law suit was also meant to be covered by the 
'::"orc.s "judicial process" .. 

'1:he tr .s·. side replied that if the reason for- failure to ful:f ill the 
:;u.rcb.a.se contract was not due to interference by public authorities but 
solely based on willful a!l.d personal action o~ the seller, they did not 
see c!::'hand the relevance of the latter question, though they would not 
~azard any final opinion. They suggested that Dr. van Sprackelsen was 
better 4ua.lified to a.?:.alyze such a question; and they noted that their o~u 
legal counsel was un!ortuna.tely u.::.a.ble tc attend today• s session. Tn.e:r 
stated that thoug!l pri:tarily ·the 1ro=ds "judicial process" had been moti,ratad 
by a. desire to cover ~ortgage foreclosu:es, wordir.g had been chosen broad 
enough to cover other cases wherein a. legal i~terest i!l. propert7.~ight be 
established by judg!lentr of a court; for exa.I!!ple, attachment in satisfaction 
of a debt other than a. ~ortga..ge; enforcement of a dower right; o= the 
property settlement growing out of a dissolution o! ~arriage in a. ccm­
zunity property State. Dr. von Spreckelsen said that he ~ould prob~blj 
o:ffe: some language designed to clarify the ter.:i 11 judicial process", · -;-;hich. 
was not a ter.n that would be easily understood in Ger::iany. 

Conclusion 

Dr. 3ecker reverted to his proposal that pa.=ag=aph 1 be =~tualized, 
a!ld paragra;h 2 deleted. E'e stated that he wanted to stress that :::.ot-:-rith­
sta...~ding the resultant narro~i~~ of the scc~e of the treat~". ~revision - ... - - ' cr.~. citizens 3.Ild co~?a~ies could rest assured of oe~ng accorded ~ibera.l I treat:.ient in Gernany-, in keeping ~ith the basic ,urposes o~ the trea.t:, t~ 

uuc:r..~SIPED 
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!Promote f:iendly i::.t erco11:rse and. er.courage oroac.e::- busi:ess relations. 7 
He did .not foresee tha.t .;.:ericans ;1ocld. e:,;-perie.c.ce c.r.::r c:.i!':ie".ll ties in 
ge'tti.:ig th.a p::-opert7 th.ey ::ig!:.t ::eed i~ future .. 

It was fi:.ally ag:-eed that the -C-. S •. side -:'!Culd sub:! t a. red.raft i!l 
compliance with Dr. 3ecker's proposal, and recom:en~ it to the Depa:t­
ment. 'rhe U •. S. side stated, howe1rer, that they woulc. be :ost happy to 
revert to the original U. s. proposal, if later after further coc.sic.e:-a.tion 
the Ger:!!.ans concluded that it ftould be feasible fro= the parlia1:1enta.::-7 
viev:poi::it .. 

T~e rec.raft in q~estion was prepared and handed to the Ger:a.~s on 
;ia~ch 17, copy enclosed. 

'Snclosura: . ,_ 

~uggested. Redraft, 
~rticle IX, pa.rag::-aph l 

Coordination:~ 

...... ~ ....... \: Tlf' - , ,_ J ..... ... e ... M4an. 1,c=...~er, r. 

Copies to: 
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STATE OF NEW YORK} 

COUNTY OF NEW YORK) 
ss.: 
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J. Portis Hicks, being duly sworn, deposes and says 

that deponent is a member of the firm of WENDER, MURASE & WHITE, 

attorneys for the within named petitioner herein. That deponent 

is over 18 years of age and is not a party to this action. That 

on the 16th day of August, 1979, deponent served a true copy of 

the within Notice of Motion and Affidavit on: 

EISNER, LEVY, STEEL & BELLMAN, P.C. 
Attorneys for Respondents 
351 Broadway 
New York, New York 10013 

LUTZ ALEXANDER PRAGER, ESQ. 
General Counsel 
Equal Employment Opportunity Commission 
2401 E Street, N.W. 
Washington, D.C. 20506 

at the addresses set forth hereinabove, by depositing a true 

copy of the within enclosed petition in a post paid properly 

addressed envelope in an offical depository under the exclusive 

care and custody of the United States Postal Service within the 

State of New York. 

Sworn to before me this 
16th.day of August, 1979. 

Portis Hicks 

,,,,,, 

,.• ~; , ,'. l \ 

. ·, ,· 
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AFFIDAVIT OF LANCE GOTTHOFFER SUBMITTED IN SUPPORT 
OF DEFENDANT'S MOTION FOR RECONSIDERATION, SWORN TO 

SEPTEMBER 10, 1979 WITH EXHIBITS ATTACHED 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
--------------------------------------x 
LISA M. AVIGLIANO, et al., 

Plaintiffs, 

-against-

SUMITOMO SHOJI AMERICA, INC., 

Defendant. , 

--------------------------------------x 
STATE OF NEW YORK ) 

COUNTY OF NEW YORK ) 
ss. : 

AFFIDAVIT 

77 Civ. 5641 

LANCE.GOTTHOFFER, being duly sworn, deposes and says: 

1. I am an attorney associated with the firm of 

Wender, Murase & White, counsel for defendant Sumitomo Shoji 

America, Inc., ("Sumitomo"). I make this affidavit in support 

of Sumitomo's motion for reconsideration of this Court's Opinion 

and Order dated June 5, 1979 to the extent that it denies 

Sumitomo's motion for an order dismissing the complaint herein. 

2. This motion is based upon newly discovered 

evidence -- certain heretofore unavailable documents only 

recently made available to the parties by the United States 

Department of State. This affidavit is submitted to resolve 

now, at the outset, any possible question as to authenticity. 

3. On August 15, 1979, I received in hand from 

George Lehner, Esq., an attorney advisor in the office of the 
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Legal Advisor, Department of State, Washington, D.C., documents 

which Mr. Lehner represented to me were true copies of documents 

from the files of the United States Department of State where 

such documents were kept. I attach hereto true copies of all 

the documents given to me by Mr. Lehner, and represented by him 

to be authentic State Department documents as described above. 

For the convenience of the Court, an index to the documents 

is also attached. 

4. In light of the foregoing, defendant respectfully 

submits that these documents have been sufficiently authenti­

cated, and that absent any showing by plaintiffs on this motion 

that further authentication is required, such documents should 

be for all purposes in this case, considered duly authentic 

as required by law. 

Sworn to before me this 
. \· 

·~ 10th day of September, 1979 

";\., ; ',, \ C i\-, I i ? C. 

/ 
,/ . 

I DOUGLAS J. DANZIG 
No♦uy Public, State of New York 

No. 60·4607 413 
Qualilied in Westchester County 

Certificate filed in New York County 
Commini~n Expires Much 30. l95f 

I 
I 

I 
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(INDEX TO AFFIDAVIT OF L. GOTTHOFFER) 

1. Communication of Department of State to United States 
Political Adviser for Japan, Tokyo, marked "RESTRICTED 
No. 63", stamped Nov. 1, 1951, and Annex thereto. 

2. Foreign Service Despatch No. 915, from USPOLAD, Tokyo, 
to Department of State, re FCN Treaty with Japan, dated 
December 17, 1951. 

3. Outgoing Airgram No. A-453, from Department of S~ate 
(Acheson) to USPOLAD, Tokyo, re FCN Treaty with Japan 
and Despatch No. 915, dated January 7, 1952. 

4. Despatch No. 13, by Office of United States Political 
Adviser for Japan, Tokyo, re Japanese FCN Treaty, 
dated April 8, 1952. 

5. Outgoing Airgram No. A-49, from Department of State 
(Acheson), to American Embassy, Tokyo, re Japanese FCN 
Treaty, dated July 23, 1952. 

6. Telegram No. 3989 from American Embassy, Tokyo, to 
Secretary of State, dated March 28, 1975. 

7. Telegram No. 11177 from American Embassy, Tokyo, to 
Secretary of Stat~, dated Aug~st 13, 1975. 

8. Department of State Airgram No. A-105 (Kissinger) to 
American Embassy, Tokyo, dated January 9, 1976. 

9. Department of State Instruction, No. A-852, to HICOG, 
Bonn, re FCN Treaty with Germany, dated January 21, 1954. 

10. Foreign Service Despatch No. 2413, from HICGO, Bonn, 
to Department of State, re FCN Treaty with Germany, dated 
March 8, 1954. 

11. Foreign Service Despatch No. 2529, from HICGO, Bonn, to 
Department of State, re FCN treaty with Germany, dated 
March 18, 1954. 

12. Letter of April 29, 1954, from Office of United States 
High Commissioner for Germany, to Secretary of State, and 
enclosures, consisting of 16 Notes from the Office of the 
United States High Commissioner for Germany to the German 
Ministry of Foreign Affairs re the FCN Treaty with Germany, 
dated November 2, 1953, November 4, 1953 (1st note);. 
November 4, 1953 (2nd note); November 5, 1953; November 
12, 1953; November 23, 1953; December 9, 1953; December 10, 
.1953; December 12, 1953; December 14, 1953; December 15, 
1953; December 16, 1953 (1st note); December 16, 1953 
·(2nd note); February 5, 1954; February 8, 1954; February 
9, 1954. 
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Letter of the Trade Agreements and Treaties Division 
to the Counselor of Embassy for Economic Affairs, 
American Embassy, The Hague,· Netherlands, dated 
September 16, 1955. 

14. Letter of the Counselor of Embassy for Economic Affairs, 
American Embassy, The Hague, Netherlands, to the 
Corranercial Policy Staff, Department of State, dated 
September 28, 1955. 

15. Letter of the Trade Agreements and Treaty Division 
Department of State, to the Counselor of Embassy for 
Economic Affairs, American Embassy, The Hague, Netherlands, 
dated October 28, 1955. 

16. Letter of the Netherlands negotiator to the Counselor 
for the U.S. Embassy for Economic Affairs, The Hague 
dated October 22, 1955. 

17. Letter of the Netherlands negotiator to the Economic 
Counselor of the U.S. Embassy, The Hague, dated October 
6, 1955. 

18. Letter of the Trade Agreements and Treaty Division, 
Department of State, to the Counselor for Economic 
Affairs, American Embassy, The Hague, Netherlands, 
dated November 8, 1955. 

19. Letter of the Counselor of Embassy for Economic Affairs, 
American Embassy, The Hague, Netherlands, to the Commercial 
Policy Staff, Department of State, dated November 4, 1955. 

20. Letter of the Netherlands negotiator to the Economic 
Counselor U.S. Embassy, The Hague, dated November 8, 1955. 

21. Letter of the Counselor of Embassy for Economic Affairs, 
American Embassy, The Hague, Netherlands, to the Trade 
Agreements Division, Department of State, dated November 
14, 1955. 
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[Comment: Date "Nov 1 (year 
illegible}" stamped 
in upper right of 
page.) 

No. [Comment: Number "63" handwritten) 

[Comment: Numbers "611.944/6-1651" handwritten) 

To the [blank) 

United States Political Adviser for Japan, 

Tokyo. 

The Secretary of State refers to the Mission's Despatch 
246 of August 16, 1951, with enclosures, regarding the 
development of a negotiation between the United States and 
Japan for a new treaty of friendship, commerce and naviga­
tion. This Government shares the desire expressed by the 
Japanese, and as set forth in Article 12 of the Peace 
Treaty, to proceed expeditiously with discussions of such a 
treaty, with a view to arriving at a mutually agreed text 
which may be ready for signature as soon after the formal 
restoration of peace as may be possible. The fact that the 
Japanese Government has seen fit to pattern its tentative 
treaty draft upon the model afforded by treaties of the type 
which the United States has lately entered into with other 
countries suggests that there is general agreement on the 
nature, scope and content of a treaty of sufficient extent 
to augur well for the success of a negotiation. 

Ordinarily, the Department prefers to use, and has used 
in all negotiations to date (except in the special case of 
Ethiopia}, its own "standard" model as a basis for negotia­
ting a treaty of friendship, commerce and navigation. This 
draft has the advantage, inter alia, of being a document 
which the Senate has previously approved and with which it 
is now familiar. Six mimeographed copies thereof are 
enclosed. Copies of this draft should be furnished to the 

[Comments: Numbers "611.944/6-1651" stamped on right 
side of letter as well as handwritten. 
Letters "CS/R" also stamped on right side. 
File stamp, which is initialled, appears 
on lower left side of letter). 
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Japanese for their study, and as the latest illustration of 
the Department's views and preferences as to the most suit­
able approach. However, although the Department would be 
happy if the Japanese Government should be willing to sub­
stitute the Department's standard draft for its own initial 
proposals as a basis for discussion, the Department will 
refrain from insisting that this be done. If the Japanese 
strongly desire, the Department is willing, in deference to 
the Japanese initiative and as a token of good will, to use 
the Japanese draft, with certain amendments, as the starting 
point for developing the negotiation. These amendments are 
set forth in the Annex hereto. 

In the 

RESTRICTED 

[End of page] 
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In the present instruction and its Annex, the Department 
has confined itself to setting forth certain basic considera­
tions that affect the formulation, in major outline, of what 
it would regard as an appropriate basis for treaty dis­
cussions. Comments on the details of, and proposals for 
secondary modifications in, the various provisions of the 
Japanese draft, are deferred until after a basic negotiating 
draft is definitely ready and the two Governments are 
thereupon in a position to commence detailed discussion. 
(As to the Japanese indication of desire to negotiate also 
with respect to tariff concessions, consular rights, ship­
wrecks and double taxation, the Japanese correctly appreciate 
that these matters are properly treated separately from our 
FCN Treaty). 

The Department is mindful that the Japanese draft pro­
posals forwarded under cover of the despatch in reference, 
and which constitute the object of the comments in the 
present instruction, are tentative and that the Japanese 
expect to give further study and consideration to perfecting 
their ideas of the kind of treaty they would like to nego­
tiate. The Department hopes that with the information 
contained in the present instruction and its enclosures, the 
Japanese will be able within the reasonably near future to 
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prepare, or assent to, a definitive negotiating draft which 
will be satisfactory to both Governments as the starting 
point of detailed discussions. It is understood that the 
acceptance, as basis for discussion, of the Department's 
standard draft, or of the Japanese draft amended in the 
manner suggested in the Annex to the present instruction, 
will not prejudice the position of the Japanese or of the 
United States as to the final text of the treaty, nor will 
it prejudice the right of either to seek such modifications 
and amendments as it may wish during the course of negotia­
tion. 

There are enclosed, in addition to six copies of the 
Department's standard draft, three copies each of treaties 
of friendship, commerce and navigation most recently signed 
by the United States, namely: Greece (August 3, 1951), 
Israel (August 23, 1951) and Denmark (October 1, 1951), 
plus the Supplementary Agreement with Italy (September 27, 
1951). These treaties, like those with Colombia, Ireland~ 
Uruguay and Italy previously signed and supplied to the 
Mission and interested Japanese officials, were all deve­
loped from the Department's standard proposals of the day. 
While reflecting many variations and adaptations to the 
views and special circumstances of the different countries, 
they all embody the same common denominator of treaty 
principle and coverage. Copies of all of this material 
sbould be furnished to the appropriate Japanese officials, 
along with comments on their draft along the lines set forth 
in the Annex to the present instruction. 

The Department will await with interest the Mission's 
report on the reactions of the Japanese Government to the 
views set forth herein. If the Japanese Government is pre­
pared to accept as a basic negotiating draft the Department's 
standard draft, or, alternatively, its own draft with 
revisions corresponding generally to those suggested by the 
Department, the Department is prepared, as stated in the 
Department's telegram No. 621 of October 17, to undertake 
negotiations at an early date with a view to agreement on 
a final document. The Department is further prepared to 
give full 

consideration 

RESTRICTED 
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consideration to the preference of the Japanese Government 
for either Tokyo or Washington as the site of negotiations. 

The Department's comments on the views of the American 
Chamber of Commerce on a treaty of friendship, commerce and 
navigation between the United States and Japan (the Mission's 
despatch No. 440 of September 19) will be submitted shortly. 

Enclosures: 

1 • Six copies of FCN Treaty 
( in blank). 

2. Three copies of FCN Treaty 
with Greece. 

3. Three copies of FCN Treaty 
with Israel. 

4. Three copies of FCN Treaty 
with Denmark. 

5. Three copies of Supplementary 
Agreement with Italy. 

[Comment: File stamp appears on lower right of page] 

EET:CP:HWalker:jn 
October 22, 1951 

L/E L/T SD BPT Cleared in draft; 
OFD - Mr. Young 10/15/51 
Commerce - Miss Espenshade 

10/1 
NA - Mrs. Kallis 10/19/51 

RESTRICTED 

[Comment: Various initials appear on lower part of 
page along with file stamp dated Oct 26 1951 
and Nov 1 1951 at bottom of page]. 
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ANNEX 

Amendments to the draft treaty of friendship, commerce and 
navigation which was forwarded under cover of Mission 
despatch 246 of August.!.§_. 

In the main, the Japanese draft is in general outline 
sufficiently close to United States ideas to be an adequate 
basis for commencing the process of arriving at a mutually 
agreed final text. In some respects, however, the Japanese 
draft would need to be amended, if it is so to be used. 
Such amendments fall into three classes, as described below. 

The first type of amendment is of a stylistic order, and 
is merely desirable rather than essential. It is proposed 
to substitute the term "companies" for "corporations and 
associations" wherever used; the simple terms "national 
treatment" and "most-favored-nation treatment", respectively, 
with definitions thereof in the definitions Article, for the 
more lenghy [sic] references to these concepts throughout 
the treaty; and the term "products" for the expression 
"articles the growth, produce or manufacture". These 
devices, used in all United States treaties signed subsequent 
to that with Italy, save a considerable amount of wordage 
and contribute to concise sentence structure. 

The second group of amendments would be the addition, 
at appropriate points, of several provisions found in most 
of the recent United States treaties which are missing from 
the Japanese draft. These include, notably, the following, 
the texts of which may be found in the enclosed standard 
draft at the points indicated in parentheses: provision on 
commercial arbitration (Article V, paragraph 2); rule con­
cerning the treatment of private enterprises which are under 
competition from state enterprises (Article XVIII, paragraph 
2); paragraph on the employment of technical personnel 
(Article VIII, paragraph 1); paragraph regarding the 
national treatment of corporations in the United States, in 
consequence of the nature of the federal system (Article 
XXII, paragraph 4); provision regarding the impairment of 
vested rights and interests (Article VI, paragraph 4); and 
reservations with respect to fissionable materials, United 
States territorial preferences, and the GATT (Article XXI, 
paragraphs 1 (d), 2 and 3). Should there be special problems 
with respect to the GATT in the case of Japan, they can be 
dealt with during negotiatio~. Paragraph 4 of Article XXI 
of the United States draft is also necessary. (It may 
further be noted that the Department has under consideration 
the adding of new material to its industrial property 
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article, designed to encourage technological interchanges. 
Should such a proposal be formulated, it will be presented 
later.) 

The third group of amendments consists of several 
Articles from the Department's standard draft to be substi­
tuted in texto for certain Articles of the Japanese draft 
which diverge so widely from what the Department considers 
appropriate formulations as to be unsuitable bases for 
discussion. The. substitutions accordingly proposed below 
are, of course, without prejudice to changes in other 
provisions in the Japanese version which the Department 
will wish to introduce during the course of the discussions. 
Further Japanese study of current United States treaty 
policy may, indeed, lead the Japanese on their own motion 
to introduce appropriate secondary revisions in some of 
their 

[End of page] 
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proposals in advance of the opening of detailed dis­
cussions 

Article I of the Japanese draft should be replaced by 
Article II, paragraphs 1 and 3, of the Department's standard 
draft. It is not possible for the Department to use a 
treaty of this kind as a vehicle for a wholesale setting 
aside of United States immigration policy. National treat­
ment is, of course, out of the question~ and, since 
immigrant quotas vary widely from country to country, it is 
not possible to assure even most-favored-nation treatment 
to any country as a general proposition. It is, however, 
possible to stipulate most-favored-nation treatment for one 
special category of entrants, namely, those entering for 
the purpose of engaging in international trade (i.e., 
"treaty traders") and who are covered in sub-paragraph (a) 
of the Department's draft. (The formulation on this 
subject in the treaty with Ireland, for example, is in 
most-favored-nation terms). Also, the Department would 
wish to substitute paragraph 2(d) and (e), of the same 
Article of its draft, for Article IV, paragraph 3, of the 
Japanese draft, because the national treatment proviso of 
the latter gravely weakens a sound rule on freedom of 
communication and of reporting. 
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The Mission is undoubtedly aware that there has been 
pending in Congress a proposal, patterned after Acts already 
passed in behalf of the Chinese, Filipinos and others, to 
remove the existing racial bar to the immigration and 
naturalization of Japanese. The enactment of this proposal, 
which is now being considered in connection with a compre­
hensive revision and recodification of the immigration code, 
would remove not only the feature of ·United States immigra­
tion policy which the Japanese have found peculiarly 
objectionable but also the particular disabilities in the 
land laws of Western states which are in terms of aliens 
ineligible to citizenship. 

Article v should be replaced by Article IX of the 
Department's standard draft. Interference by treaty with 
State prerogatives in the control of land policies has 
historically been a subject of great delicacy. On at least 
two occasions in the past the Senate has rejected treaties 
with Western European powers that provided national treat­
ment as to land ownership; and it will be noted that none 
of the recent treaties signed by the United States (China, 
Italy, Uruguay, Ireland, Colombia, Greece, Israel, Ethiopia 
and Denmark) attempts to prescribe State policies with 
respect to ownership of real property. 

On the other hand, it has been acceptable to provide 
national treatment with respect to the leasing of real 
property necessary to the conduct of treaty activities, 
notwithstanding some State laws circumscribing alien lease­
holds. The right to lease is a valuable treaty right in 
the United States, as was demonstrated in the case of the 
1911 treaty of commerce and navigation with Japan. The 
Department, in proposing the formulation in the United 
States standard draft, is offering to assure leasehold 
rights. 

With respect to ownership rights, the Department is 
proposing to deal in a special way: namely, through the 
"de facto reciprocity" formula first broached in the treaty 
of1937 with Siam. This formula, devised in an effort to 
approach the national treatment ideal as nearly as practi­
cable, provides in effect for reciprocal national treatment 
on ownership to the extent that the State laws 

permit 
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permit; but it envisages that Japan would be free to with­
hold this standard of treatment from citizens and corporations 
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of States that do not accord national treatment to 
Japanese nationals and corporations. A like formula in the 
1946 Treaty with China is said to have influenced the 
disabilities of their real property laws; and the adoption 
of the formula in treaties with Japan and other countries 
would undoubtedly be of pertinence to the reconsideration, 
now variously evident in the United States, of alien land 
disabilities still persisting in certain State laws. 
Expressly anti-Oriental laws have been declared unconstitu­
tional in Arkansas, Oregon and in the lower courts of 
California; and are understood to have been liberalized by 
legislative action in Utah and Nevada. In half the States, 
aliens at present enjoy the same rights as citizens with 
respect to landholding; and in only a comparatively few 
States are the disabilities against the generality of aliens 
of serious proportions insofar as commercial property is 
concerned. 

As to Articles III and VI, attention is invited to 
Articles VII and VIII of the Department's standard draft, 
as an improved and definitely preferable approach to the 
framing of sound rules on the business activities of persons 
and corporations. It will be noted that the second paragraph 
of the latter deals with a subject apparently missing from 
the Japanese draft, but which the Department did not include 
in the list, given above, of provisions which it proposes be 
added to the Japanese draft. For other illustrations of 
treaty drafting deemed to be an improvement over the China 
and Italy treaties, see Articles VII and VIII of the Colombia 
Treaty and Articles XII and XIII of the Greek Treaty. The 
later formulation of the standard draft (upon which the 
Israel Treaty is incidentally, based), it may be emphasized, 
is considered to be superior to these. 

Article IX. It is requested that the Japanese withdraw 
this Article altogether. It is no longer the policy of the 
United States to enter into treaty undertakings to grant 
exemptions from military service; and treaties most recently 
negotiated (Uruguay, Colombia, Greece, Israel, Ethiopia and 
Denmark) therefore contain no military service provisions. 
The necessity of maintaining this policy in future negotia­
tions is underscored by action Congress took this summer in 
amending the Selective Service Act so as to make aliens 
entered for permanent residence henceforth subject to the 
draft. 

Articles XI through XVII. Since the negotiation of 
the treaty with Italy, the Department has concluded that 
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all essential prov1s1ons on navigation can be compressed into 
the confines of a single Article. (See Article XIX of the 
Department's standard). The abbreviated formulation now 
favored by the Department has, aside from the virtue of 
compactness, the advantage of closing loopholes that might 
be present in the longer formulation of the Italy Treaty, 
through application of the inclusio unius exclusio alterius 
maxim. Substitution of the Department's standard navigation 
article is therefore requested. It may be noted that material 
of the sort treated in Article XIV of the Japanese draft is 
not included in the Department's draft. The formulation of 
an acceptable treaty rule on this would require some explora­
tion. (Note: the only provision in this connection to which 
the Department has thus far agreed in any recent commercial 
treaty negotiation is Article XXII, paragraph [Comment: 
handwritten paragraph "3" written in], of the Treaty with 
Greece). 

Article 
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Article XXII. Since the negotiation of the treaty 
with Italy in 1948, on which the Japanese proposal is pre­
sumably based, the Department has restudied the whole 
question of exchange controls, with a view to the formulation 
of improved rules, especially as the interests of investors 
are affected. This reformulation, as reflected in Article 
XII of the Department's standard draft, should be substituted 
for the Japanese proposal. It may be noted that the major 
deficiencies of the exchange control article of the 1948 
Italian Treaty have now been corrected in a Supplementary 
Agreement with Italy, signed September 27 of this year (see 
Article III and IV of same). 

Article XXIV. This Article creates difficulties. An 
agreement in which tariff concessions are made (e.g., a 
trade agreement) is a more suitable vehicle for this sort 
of thing than is a treaty of the present sort. The esta­
blishment of a general valuation policy, moreover, is more 
properly the function of a multilateral than a bilateral 
negotiation. Finally, Congress has indicated opposition to 
the abandonment of the so-called "American selling price" 
feature of the United States Customs Law. (Note. The 
valuation rules set forth in the GATT are only provisional, 
and are applicable only to the extent that the legislation 
of each contracting party permits). 
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Article XXVII. The Department proposes that this 
Article be deleted, and that in lieu thereof there be inserted 
in the Protocol a provision tentatively worded as follows: 

"With reference to (Article XXXI, paragraph 1 
(7)), it is understood that either High Contracting 
Party may prohibit the importation into its terri­
tory or seize, in accordance with the law of such 
High Contracting Party, any goods of the other 
High Contracting Party which bear, through labelling, 
marking, or otherwise, a false indication of geo­
graphic or commercial origin or which produce a 
false impression of their true origin. Each High 
Contracting Party agrees to take appropriate steps 
to prevent unfair practices involving false 
indications, of whatever nature, that goods produced 
or sold in or exported from the territory of such 
High Contracting Party originate within the terri­
tory of the other High Contracting Party or any 
distinctive place within such territory or are the 
product of a national of such other High Contracting 
Party." 

The reason for suggesting a Protocol position is that 
clause (a) of the Japanese Article XXVII (the first sentence 
of Department's redraft) is already covered in the general 
language of paragraph 1(7) of Article XXXI of the Japanese 
draft, and is a specific illustration of the deceptive and 
unfair practices alluded to therein. The technique suggested 
obviates possible duplication in the text of the treaty. 
Another reason for handling the matter in the manner pro­
posed is that the assertion of the right in question, 
although quite desirable for purposes of emphasis, is 
strictly speaking superfluous, inasmuch as each Party has 
this right whether or not the treaty so states. 

The second sentence of the Department's counterdraft 
is a restatement of clause (b), and following, of the 
Japanese proposal, in what is deemed to be clearer and more 
meaningful language. It 

furthermore 
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furthermore orients the provision away from the subject of 
alleged abusive use of what is often known as "distinctive 
regional and geographical appellations of origin" - e.g., 
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the label "Port" or "Champagne" on vinous beverages not 
produced in the official Port and Champagne regions of 
Portugal and France. It is not known that Japan has any 
name-products of this sort of which she is jealous; and the 
United States would not wish to undertake to make its own 
regulations more severe than at present, inasmuch as present 
regulations do in fact prevent the use of such names in a 
manner calculated actually to deceive the customer as to the 
true nature and origin of the product, and the United States 
has been unable to agree with the very restrictive views on 
the matter nurtured by some foreign governments. 

Article XXX. While this Article is not necessarily 
objectionable, the Department does not perceive any particu­
lar need for its inclusion. 

Article XXXII. The Department proposes that this 
Article should be replaced by Article XXIV of its standard 
draft which, it will be noted, contains a paragraph on con­
sultation as well as one on the ultimate submission of 
unresolved disputes to the International Court at the Hague. 
The development of the standard submission clause, which has 
been included with Senate approval and without significant 
alteration in each of the nine treaties of the present 
[Comment: illegible word] signed by the United States since 
World War II, is regarded by the Department as an outstanding 
achievement of its current treaty program; and its inclusion 
is the clearest kind of indication that the treaty establishes 
a rule of law. 

The Japanese proposal on this score appears to be 
ambiguous and inconclusive. The objective of a submission, 
or "compromissory", clause is to provide definitely for the 
settlement of a dispute. This the Department's formulation 
does, in the most straightforward manner, by simply saying 
that any dispute not otherwise settled may be taken to the 
Court. This ultimate step would presumably be resorted to, 
in actual practice, only very rarely. The Department's 
formulation is framed with a view to achieving harmonization 
of differences of opinions about the treaty before differences 
emerge into real disputes; is designed to give the greatest 
encouragement [Comment: word cut from page on left] resolving 
differences by ordinary diplomatic procedures; and allows 
every leeway to the two countries to refer any particular 
dispute to arbitration, or other forum, as they might mutually 
desire. 

[Comment: Note that several words in last paragraph are cut 
from left portion of page]. 
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[Comment: Illegible initials on lower left of page 
along with name "HWalker:jn" plus illegible date. These 
have been initial led by hand "HW"] 

[ End of page] 
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FCN Treaty with Japan 

Further exploratory talks have been held with officials 
of the Ministry of Foreign Affairs in connection with the 
Department's standard draft for an FCN Treaty. In addition 
to the points raised regarding the preamble and first five 
articles of the standard draft - as reported in the despatch 
under reference - the Ministry's representatives have made 
the following informal proposals and requests for further 
clarification by the Department: 

Article VI: 

1 The Japanese propose that the phrase, "shall not 
be subject to molestation or to entry without just cause", 
be amended to read "shall not be subject to unlawful entry 
or molestation". They declare that the latter phraseology 
is not only clearer when translated into Japanese, but also 
that it follows more closely the wording employed in the 
treaties with Ireland, Israel, Greece, and Denmark. 
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2. The phrase "full equivalent of the property 
taken", is still under consideration by the Japanese who 
state that local laws permit compensation in kind in certain 
cases. It is not believed, however, that they will press 
their suggestion for a modification in this wording. 

3. The Japanese believe that Paragraph 4 of this 
Article should - because of its subject - be an entirely 
separate article, employing exactly the same phraseology. 
They point to the treaty with Greece as an example of this 
separate treatment. 

4. The Japanese further propose that the extension of 
national and MFN treatment in Paragraph 5, Article VI, 
should not be limited to Paragraphs 2 and 3, as specified in 
the standard draft, but should also extend to Paragraph 1. 
Their suggested change reads "with respect to the matters 
set forth in Paragraphs 1, 2, and 3 of the present Article". 

Article VII: 
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1. In view of restrictions already in effect regard­
ing the business activities of foreigners in Japan, the 
Ministry's representatives declared that Article VII in its 
present form was far too general and would be subject to 
various interpretations when translated into Japanese. 
They raised a number of questions regarding this article 
and concluded that they preferred the more precise form 
employed in the treaties with other countries. They pro­
posed, therefore, that Articles VII and VIII of the treaty 
with Colombia be substituted for Article VII of the standard 
draft. 
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2. The Japanese further pointed out that Japan 
presently restricts the purchase of stocks in local currency 
by foreigners, and propose that a reservation on this point 
be incorporated in a protocol to the treaty. 

3. In connection with Paragraph 2, Article VII, of 
the standard draft, the Japanese questioned whether certain 
rights acquired by foreigners under the Occupation would be 
exempt from the application of new limitations imposed on 
aliens. This is another expression of the Japanese hope 
that none of the "unusual conditions of Occupation" will be 
further supported under the provisions of the treaty. 

4. If their proposal regarding the use of Articles 
VII and VIII of the treaty with Colombia is not acceptable, 
the Japanese will request consideration of a new draft 
Article VII clearly enumerating the various types of busi­
ness activities contemplated under this article. 

Article VIII: 

1. The Japanese stated that they prefer the wording 
employed in the treaty with Greece, and propose that 
Paragraph 1 of this article be so amended. They propose, 
therefore, the additional phrase "on a temporary basis" 
after the clause "shall be permitted to engage". They 
further propose another addition towards the end of the 
paragraph so that this might read, "such nationals and 
companies, for the exclusive account of their employers in 
connection with the planning ••• " The Department's comments 
on these points would be appreciated, since an explanation 
of why this wording may have been necessary only in connec­
tion with Greece might satisfy the Japanese representatives. 

2. The Japanese further propose that Paragraph 2 be 
amplified to enumerate the professions reserved to nationals 
(pilots, notaries public, et cetera) [Comment: "et cetera" 
is underlined by hand], as was done in the treaties with 
Greece and Denmark. 

3. Also in connection with Paragraph 2, the 
Ministry's represtatives [sic] questioned whether Japanese 
in the United States were not in fact barred from certain 
professions by various State laws "merely by reason of their 
alienage". Further information was requested regarding 
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the practice of law, medicine, and engineering in the 
various States. The Department's comments on this point -
regarded as of great importance by the Japanese - would be 
most helpful. 

4. The question was also raised as to whether 
Paragraph 3 of this article should not be included in 
Article VII, because of its similar subject matter. 

Article IX: 

1. The Ministry officials urged that the standard 
draft article - the only one which specifically establishes 
one set of standards for Japanese and another for Americans 
- be revised. They strongly requested the deletion of 
Paragraphs 1 and 2, and the adoption of a "uniform formula 
applicable to both parties" as in the treaty with Denmark. 
They pointed out that Article IX in its present form would 
raise serious problems in the Diet regarding Japanese ownership 
of real property in various States - a subject on which Japan­
ese officials are particularly sensitive. The Ministry's 
representatives declared that they plan to discuss this 
point with the Prime Minister, but will await the Depart­
ment's reply on the acceptability of the wording employed in 
the treaty with Denmark. 

2. The Japanese requested information as to the 
"enterprises carrying on particular types of activity" 
(Paragraph 4) in which alien interests are restricted. They 
expressed particular interest regarding the types of enter­
prises of this kind which might exist in the United States. 

Article X: 

The Japanese representatives stated that they under­
stood that the question of copyright protection need not be 
covered in a treaty of this kind, since other appropriate 
international agreements refer specifically to copyrights. 
They added, however, that industrial property rights are 
similarly treated under the "Convention d'Union pour la 
Protection de la Propriete Industrielle", recently ratified 
by both the United States and Japan. They question the 
need, therefore, for dealing with industrial property 
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rights - and not with copyrights - in the present treaty 
and request full clarification of this point in order that 
an adequate explanation may be made to other Ministries and 
the Diet. 

Article XI: 

1. With respect to clauses (a) and (b) of Paragraph 
5, Article XI, the Japanese expressed a preference for the 
terminology employed in the treaty with Colombia. They 
propose, therefore, that "specific tax advantages" in the 
standard draft be amended to read "specific advantages as 
to taxes, fees and charges", and that the following clause 
(b) read "accord special advantages" instead 
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of the standard draft's "accord special tax advantages". 

2. In clause (c) of Paragraph 5, the standard draft 
mentions special provisions with respect to "non-residents", 
while the treaty with Ireland (Article IX) uses the ter­
minology "non-resident nationals". The Japanese indicated 
they prefer the latter phraseology, but that they will 
study this point further if any clarification of the 
standard draft wording can be furnished. 

Article XII: 

The Ministry's representatives appeared to agree 
with Mission officers that this article on exchange 
controls will permit the continuation of measures to safe­
guard Japan's balance of payments position. The Japanese 
pointed out, however, that it will be necessary at times to 
limit import allocations in one currency in order to promote 
imports from a specific area (an example is the present 
emphasis on imports from the Sterling Area because of Japan's 
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excessive holdings of sterling). If such freedom of action 
is not contemplated under Article XII - or if it might be 
restricted under Paragraphs 3 (b) and 5 of Article XIV -
the Japanese may request the addition of another clause 
similar to that on inconvertible currencies covered in 
Paragraph 5 of the Protocol to the treaty with Uruguay. 
The Department's earliest comments on the question raised 
by the Japanese - and on their proposal for an additional 
clause similar to that in the Protocol with Uruguay, or in 
Paragraph 6 of the Protocol to the treaty with Israel -
would be appreciated. 

Article XIII: 

No questions were raised on this article by the 
Ministry's representatives. 

Article XIV: 

1. The Japanese point out that the last sentence in 
Paragraph 1, beginning "A like rule ••• ", is not contained 
in any other United States treaty. Although they indicated 
they had no objection to this clause, they requested its 
further clarification. According to the Japanese interpre­
tation, MFN treatment with regard to the international 
transfer of payments for imports and exports refers to the 
actual transfer formalities, and does not limit Japan's 
right to discriminate against any currency or country in 
the implementation of its quarterly foreign exchange 
budgets. The same reservation is made in connection with 
Paragraphs 2 and 3 b regarding restrictions on imports 
under the quarterly budget system. 

2. With respect to Paragraph 3, the Japanese point 
out that sub-paragraph (a) is not included in the treaties 
with Colombia and other countries. Japan presently 
publicizes its quarterly foreign exchange budgets and issues 
specific import allocation notices. 
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Government officials believe, however, that the latter 
probably result in price increases on the part of foreign 
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suppliers, and it is possible that the import notice system 
may be modified. Although the Japanese are not opposed in 
principle to this sub-paragraph, they do not feel that it is 
a matter properly included in a bilateral treaty. Since this 
is a general subject of interest to all countries, multilateral 
treatment is preferred. The Department's comments on the 
need for the inclusion of sub-paragraph (a} with respect to 
Japan alone have been requested by the Ministry's represen­
tatives. 

3. The Japanese wish to impose restrictions on 
imports of prison-made goods, and on exports of national 
treasures and certain natural resources subject to conserva­
tion controls. They inquired whether such restrictions were 
properly covered by Paragraph 4 ("prohibitions or restric­
tions on sanitary or other customary grounds of a non­
commercial nature"}. The Mission's explanation that this 
clause gave Japan the right to impose restrictions along the 
lines indicated above was accepted by the Ministry's repre­
sentatives. 

4. The rather broad terminology employed in Paragraph 
5 regarding national and MFN treatment "with respect to all 
matters relating to importation and exportation" has also 
been questioned in connection with foreign exchange budget 
allocations. The Japanese want to make· certain that their 
present frankly discriminatory import allocation policies 
are permissible under the various articles of the treaty. 

Article XV: 

No reservations on the part of the Japanese represen­
tatives. 

Article XVI: 

No reservations. 

Article XVII: 

A number of questions were raised by the Japanese in 
connection with state trading in view of the existence of 
the Government Monopoly system (e.g., on tobacco and salt} 
in Japan. All points were explained satisfactorily, but 
the Japanese again requested assurances that their Monopoly 
trading could be carried out under foreign exchange budget 
policies without contravening this or other articles in the 
standard draft. They pointed out that Government Monopoly 
purchases could be made from certain sources, despite 
higher costs as compared with other suppliers, in order to 
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utilize inconvertible currencies. At the present time, 
Sterling Area prices on some commodities are 30 per cent 
higher than dollar area prices. Clarification is requested 
as to whether a Government Monopoly could procure Sterling 
Area goods regardless of the price factor - thus 
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reducing Japan's mounting sterling credits - within the 
framework of Article XVII. 

Although progress has been somewhat slow in the past 
four informal conferences - the Japanese attaching great 
importance to the various points outlined above - it is 
believed that the exploratory talks may be concluded by 
December 18. The Ministry's representatives have indicated 
that they will begin discussions about December 18 with 
other Ministries to ascertain their views on what may be 
points of negotiation in the contemplated formal negotia­
tions. They have informed the Mission that, in order to 
prevent leakages to the press which they regard as likely, 
they will use the published text of the treaty with Colombia 
in their discussions with other Ministries. They have 
requested, however, that the various proposals and questions 
now reported, receive prompt consideration as they may be 
called upon for detailed explanations by other Government 
agencies. The Ministry's representatives stated that they 
believe that the Japanese Government would be ready to 
proceed with formal negotiations by about January 15, 1952. 

The Department's earliest reply on the various 
questions and proposals set forth above would be appreciated. 

For the Political Adviser: 

[Comment: Document is signed] 
Peyton Kerr 

First Secretary of Mission 
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Subject: FCN Treaty with Japan. Mission's 
despatch 915. 
DMC 17. 

This is the fourth in the series of replies to ref. 
despatch. 

Article VII. 

1. The first paragraph of this Article can be 
considered the heart of the treaty: it is the basic 
"establishment" provision, prescribing the fundamental 
principle governing the doing of business and the 
making of investments, in a treaty which is above all 
a treaty of establishment. A satisfactory formulation 
of it, and its corollary provisions in the remainder 
of the Article, is therefore of particular importance 
and to be approached with especial care. 

The new standard formulation of Article VII (and 
its companion, VIII) as proposed to Japan has already 
appeared in the treaty with Israel, but was developed 
too recently for use in the negotiations leading to 
the other treaties hitherto signed. Its inclusion in 
a treaty with Japan would not, therefore, be unprece­
dented, as the Japanese appear to suppose. The 
formulation proposed to Japan is considered to be more 
precise than that formerly in use (as appearing in the 
Colombia treaty, for example): and it is not believed 
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that the substitution of the Colombia treaty wording 
would meet the avowed Japanese desire for greater 
precision. Rather, the contrary is probably the 
case. 

While the formulation as found in the Colombia 
treaty is a respectable, worthy and much used one, it 
has been open to certain•criticisms. The use of the 
recitative technique ("commercial, manufacturing ••• 
etc.") for describing the types of activities 

covered by 
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covered by the national treatment rule needlessly 
leaves play for interpretation as to exactly what 
businesses are and what are not covered, especially the 
borderline cases; and the residual rule applicable to 
types of activities not covered by national treatment 
is not as adequate as might be, among the latter being 
activities in which Americans have heavy investment 
interests abroad (mining, petroleum, public utilities 
and tropical agriculture). This formulation has also 
led sometimes to translation difficulties, as well as 
to the need for devising various explanatory materials 
in the Protocol and interpretative minutes. The 
Department has endeavored to remove or reduce such 
criticisms by the device employed, in the new standard 
formulation, of first stipulating the principle of 
swooping coverage for all business activities, of 
every type and in whatever juridical form (paragraph 
1), and, second, of then drafting an exception precisely 
defining what is not so covered and of stipulating the 
rule applicable thereto (paragraph 2). Although the 
Department considers the new standard formulation 
definitely preferable in general, it will keep open 
mind about the possible substitution therefor of the 
Colombia formulation in the Japanese case, if after 
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further discussion and study of Japanese views and 
circumstances it should transpire that this would be 
expedient. 

2. As to restrictions applicable to alien purchase 
of Japanese securities, reference may be made to 
paragraph 4 of Article D for Department's standard 
provision in this connection. This reservation is of 
limited scope, in conformity with the purposes and 
scheme of the Department's treaty proposals. If it is 
not adequate for the Japanese, it will be necessary 
to have exact information as to wherein and why it is 
inadequate, as a prelude to exploring what if any 
adjustment may be satisfactory and proper. The 
Department approaches with caution any proposal to 
weaken the principles it advocated with respect to 
equality of opportunity in investment and business. 

3. The FCN treaty is not designed to continue the 
occupation or any features thereof. Except that the 
conclusion of the treaty presupposes full Japanese 
sovereign status, the treaty in and of 

itself 
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itself is in principle entirely neutral as to occupa­
tion matters. However, the bearing of paragraph 2 of 
Article VII on the continuance of private rights that 
may have become established under and during the 
occupation may be a different question, concerning 
which the Department would not care to venture an 
opinion in vacuo. It is therefore requested that the 
Japaneseexplain just what situations and problems 
they visualize in this connection. 

4. As mentioned under point 1 above, the Depart­
ment, while not yet ready to concur in substituting 
the Colombia treaty wording, does not foreclose the 
possibility of accepting the Japanese suggestion to 
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this effect after further exploration of the exact 
Japanese objections to the present standard wording. 
It would probably help in the analysis of the problem 
to have from the Japanese more concrete information 
as to what they mean by a "new draft clearly enumerat­
ing the various types of business activities contem­
plated." 

Article VIII. 

1. The Japanese suggestions evidently relate to 
the second sentence of paragraph 1, and not to the 
first sentence. The two additional phrases mentioned, 
as incorporated in the Greek treaty, were not there 
regarded as changing in any significant way the intent 
of the provision. They rendered explicit what was 
already pretty much implicit in the original wording. 
In the Department's opinion they are rather unneces­
sary, as they merely add superfluous wordage to an 
already wordy sentence~ but the Department would 
undoubtedly be willing to accept them if the Japanese 
feel they would be necessary and appropriate. 

2. Before discussing a possible enumeration of 
particular professions to be excepted from the rule 
of paragraph 2, the Department would wish to have a 
complete list of those which the Japanese would want 
to be so enumerated~ and a serious consideration of 
whether, in light of the remarks under "3" below, the 
Japanese 

TOKYO 
A-453 

RESTRICTED SECURITY INFORMATION 

[End of page] 

RESTRICTED SECURITY INFORMATION 
- 4 -

indeed 

indeed wish to press for any exceptions. While it may 
be possible, if necessary, to consider excepting a 
limited number of professions that enjoy an especially 
sensitive status, the Department might be inclined 
rather to favor dropping paragraph 2 altogether than 
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to have it seriously undermined by an immoderate list 
of reserved professions. 

3. There are indeed numerous state laws barring 
aliens from the practice of various professions. All 
states (including the District of Columbia) require 
that attorneys-at-law be citizens. As to physicians, 
thirteen impose citizenship requirements and an 
additional twelve do not license aliens to practice 
unless they have filed declaration of intention to 
become citizens, making a total of 25 having alienage 
disabilities. As to engineers, seven impose citizen­
ship requirements, and an additional seven exclude 
non-declarant aliens, for a total of 14. (The fore­
going is derived from a compilation made in 1946. 
If past experience is a reliable guide, more up-to­
date information could be expected to show a greater, 
rather than a less, amount of restrictions against 
aliens). There are, of course, numerous other pro­
fessions and occupations (ranging from accountant to 
wrestling promoter) which are reserved in the laws of 
one, several, or many states. The pattern is very 
variable and uneven. 

The existence of such statutory disabilities, of 
course, underscores the advantage to the Japanese of 
including paragraph 2 in the treaty. The treaty, 
being the supreme law of the land and enforceable as 
such before the court, is paramount over all state 
legislation. To the extent that the treaty contained 
a national treatment provision on the professions, 
any contrary provisions of state law would be ipso 
facto overriden, insofar as Japanese nationals were 
concerned. 

4. The question of where the provisions of para­
graph 3 may most logically be carried is essentially 
a question of force; and the Department does not 
visualize any difficulty in reaching perfect agree­
ment thereon with the Japanese. 

[Comment: Illegible initials appear on lower 
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MEMORANDUM OF CONVERSATION 

Subject: Informal Discussions on the United States Standard 
Draft Treaty of Friendship, Commerce and 
Navigation 

Participants: For the Ministry of Foreign Affairs: 

Mr. Kenichi OTABE, Vice Director, Economic 
Affairs Bureau 

Mr. Haruki MORI, Chief, First Section, 
Economic Affairs Bureau 

Mr. Takeshi KANEMATSU, Secretary, First 
Section, Economic 
Affairs Bureau 

Mr. Kay MIYAGAWA, Secretary, First Section, 
Economic Affairs Bureau 

Mr. Masao OSATO, Chief, Fourth Section, 
Treaties Bureau 

Mr. Mikizo NAGAI, Chief, Sixth Section, 
Economic Affairs Bureau 

For the Office of the United States Political 
Adviser, Japan: 

Mr. Jules BASSIN, Legal Attache 
Mr. Dudley G. SINGER, Commercial Attache 
Mr. Robert w. ADAMS, Second Secretary 

Place: Office of the United States Political Adviser, Tokyo, 
Japan. 

Date: Tuesday, April 8, 1952. 
FOURTEENTH INFORMAL MEETING 

ARTICLE XX 

Mr. Otabe stated that in order to avoid any possible 
differences in interpretation it should be clearly understood 
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that the meaning of the word "transit", as used in Article 
XX, was the same as that used in Article V, paragraph 1 of 
the GATT, which states: 

"Goods (including baggage), and also vessels 
and other means of transport, shall be deemed to be 
in transit across the territory of a contracting 
party when the passage across such territory, with 
or without trans-shipment, warehousing, breaking 
bulk, or change in the mode of transport, is only a 
portion of a complete journey beginning and ter­
minating beyond the frontier of the contracting party 
across whose territory the traffic passes. Traffic 
of this nature is termed in this Article 'traffic in 
transit'." 

Mr. Otabe added that it should also be understood that 
"transit through the territories of each Party", mentioned 
in Article XX, includes passengers, baggage, and products 
carried by aircraft. 

Mr. Singer replied that the GATT definition of 
"transit" was acceptable in interpreting Article XX, and 
that Mr. Otabe's understanding with reference to 
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the inclusion of aircraft traffic was correct. 

Mr. Otabe stated that under present regulations, export 
validations are required in Japan for the temporary unloading 
and trans-shipment of cargoes when these involve specific 
commodities subject to export licensing under Japan's 
security export control procedures. He asked for confirma­
tion of his understanding that the implementation of security 
export controls would not be regarded as constituting 
"unnecessary delays and restrictions", as mentioned in 
Article XX. 

Mr. Adams replied that Mr. Otabe was correct in his 
understanding, and that security measures, including export 
validations and licenses, were permissible under paragraph 
1(d), Article XXI. 

ARTICLE XXI 

Mr. Otabe referred to previous discussions on Article 
VIII (at the fifth meeting, March 7, 1952) when the Japanese 
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side had proposed that the second sentence of paragraph 3 
(i.e. "Nothing in the present Treaty shall be deemed to 
grant or imply any right to engage in political activities.") 
be deleted from that Article in as much as this clause was 
of general application. Mr. Otabe stated that this provi­
sion might more appropriately fit in Article XXI, and he 
now proposed that it be inserted in the-latter Article. 

Mr. Adams replied that when this clause was included 
in the provision on general exceptions in other United 
States FCN Treaties (for example in th~ Treaties with 
Colombia, Israel, Uruguay and others), the phraseology 
employed was: "The present Treaty does not accord any 
rights to engage in political activities". Subject to the 
views of the Department of State, which might prefer to 
use the terminology just mentioned, Mr. Adams suggested that 
this Article be amended as proposed by Mr. Otabe (i.e., 
that the second sentence,_ paragraph 3, Article VIII be 
inserted in Article XXI as paragraph 3-bis, for subsequent 
re-numbering in the final draft). 

Mr. Otabe stated that the Japanese side earnestly 
desired that the second sentence of paragraph 3, Article 
XXI, reading, "Similarly, the most-favored-nation 
provisions of the present Treaty shall not apply to special 
advantages accorded by virtue of the aforesaid Agreement" 
(i.e., GATT), be deleted from this Article. Mr. Otabe 
pointed out that since Japan is not a member of the GATT, 
such concessions as are granted by the United States under 
a multilateral Agreement not yet open to Japan, would be 
outside the scope of the Application of most-favored-
nation treatment. The purpose of the present treaty 
prescribing unconditional most-favored-nation treatment 
would therefore actually be defeated in practice. Further­
more, he said, since the United States is in fact granting 
the GATT concessions to Japan, the deletion of this sentence 
would have no effect on the actual relations between the two 
countries. He again pointed out that the present FCN 
Treaty will become a model for future treaties to be 
negotiated between Japan and other countries, and that it 
was feared that the inclusion of this sentence would 
establish an unfavorable and most unfortunate precedent, 
particularly in connection with early negotiations antici­
pated between Japan and countries already in the GATT. 

RESTRICTED 
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Mr. Singer stated that the Department of State had 
proposed and secured the standard GATT reservation in pre­
vious negotiations on the assumption that the country con­
cerned was actually free to come into the GATT, and that 
any failure on its part to be in the GATT, being of its own 
choosing, had no effect on the propriety of this reservation. 
He pointed out that it was not the desire of the United 
States to use the GATT reservation in order to impose 
unequal trade relations, and that the Department of State 
had indicated that some adjustment might be made in the 
present case in view of the special circumstances involved. 
There was as yet no definite idea as to what the appropriate 
solution might be, but it was believed that it should be in 
the nature of a clarification or qualification of the third 
paragraph. 

Mr. Adams added that paragraph 3 was essential to the 
FCN Treaty, but that the American side would be most willing 
to consider any solution the Japanese would desire to submit. 
He stated that a bilateral treaty could not, of course, 
commit the United States to any course of action inconsis­
tent with its obligations under the GATT, and that it 
appeared therefore that any qualification suggested by the 
Japanese side should be made with reference to the second 
sentence of paragraph 3, and not to the first sentence. 

Mr. Bassin added that the Department of State wished to 
reassure the Japanese representatives that their point of 
view was fully appreciated, and that it was prepared to 
approach this problem in a sympathetic manner, fully confi­
dent that a mutually satisfactory solution can be found. 

Mr. Otabe replied that further consideration would be 
given this matter, and that the Japanese side would be 
prepared to discuss a proposed clarification or qualification 
of this paragraph, possibly at the next meeting. 

With respect to paragraph 4, Article XXI, Mr. Otabe 
asked for a definition of "limited purposes". He asked 
whether a treaty trader or an employee of a Japanese 
company, permitted to enter the United States in connection 
with the activities of that company, might subsequently 
enter the employment of another company, for example of a 
domestic American firm, without violating the provisions of 
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this paragraph. He also inquired whether employment in 
another Japanese firm, for example a subsidiary or affiliate 
of the company originally employing this individual, would 
be permissible. 

Mr. Adams replied that a treaty trader or an employee 
of the type mentioned by Mr. Otabe would be permitted entry 
into the United States as a non-immigrant, subject to 
specific limitations on his activities. He added that 
various types of visas of a non-immigrant or temporary 
character are issued for entry into the United States~ 
these are granted subject to varying conditions, qualifica­
tions or restrictions, and are valid for varying periods, 
ranging from a few months {for tourists) to an indefinite 
period of stay {for the so-called treaty traders). The 
latter are issued a visas of indefinite tenure, valid for 
so long as they continue to promote trade and commerce 
between the United States and their country. These 
individuals could change employment while in the United 
States, provided, of course, the character of their employ­
ment remained unchanged and they continued to promote trade 
and commerce between the United States and their country. 
This change could be made with the prior knowledge and 
approval of the appropriate officials of the 
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Department of Justice {the Immigration and Naturalization 
Service of the United States). 

In reply to further questions put by Mr. Nagai, Mr. 
Adams stated that it is only the individual who enters the 
United States as an immigrant for permanent residence who 
is not subject to specific limitations or restrictions on 
his business or professional activities. Mr. Adams added 
that the Japanese employee previously mentioned by Mr. 
Otabe would not be permitted to resign from a Japanese firm 
in order freely to seek employment in the United States. 
It was possible, however, for this employee to leave one 
Japanese branch firm to work for an affiliate or subsidiary 
of that firm, or even for another legitimate Japanese 
enterprise also engaged in promoting commerce between Japan 
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and the United States, without losing his treaty trader 
status, provided the prior approval of the Department of 
Justice were obtained. 

ARTICLE XXII 

Mr. Otabe asked for a clarification as to the difference 
between corporation and company, and for a definition of 
partnerships and other associations as used in paragraph 3, 
Article XXII. 

Mr. Bassin replied that a company is a society or 
association of persons interested in a common object and 
uniting themselves for the prosecution of some commercial 
or industrial undertaking or other legitimate business. 
The word, he added, is a generic and comprehensive term 
which may include individuals, partnerships and corpora­
tions. Furthermore, the term is not necessarily limited to 
a trading or commercial body, but may include organizations 
to promote fraternity among its members and to provide 
mutual aid and protection. He added that the word is 
sometimes applicable to a single entrepreneur. 

Mr. Bassin stated that a corporation, on the other 
hand, is an artifical person or legal entity, created under 
the authority of the law of a state or subdivision thereof. 
It consists of an association of numerous individuals as a 
group under a special denomination which is regarded in law 
as having a personality and existance distinct from that of 
its several members. A corporation is vested with the 
capacity of continuous succession, either in perpetuity or 
for a limited term of years, and acts as a unit or single 
individual in matters related to the common purpose of the 
association within the scope of the powers and authority 
conferred upon it by law. The words "company" and "corpora­
tion" are commonly used as interchangeable terms. Strictly 
speaking, however, Mr. Bassin said, a company is an associa­
tion of persons for business or other purposes and may be 
incorporated or not. 

Mr. Bassin further stated that a partnership is a volun­
tary contract or association between two or more persons to 
place the money, effects, labor and/or skill of some or all 
of them in lawful commerce or business, with the under­
standing that there shall be a proportionate sharing of 
the profits and losses among them. An association, Mr. 
Bassin stated, is the union of a number of persons for some 
special purpose or business. It is generally an incorporated 
society, and may consist of a body of persons united and 
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acting together without a charter but pursuant to the 
methods and forms used by incorporated bodies for the pro­
secution of a common enterprise. The word "association" 
is a generic term and may at different times 
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comprehend a voluntary association, such as a partnership, 
which is dissoluble by the persons who formed it, or a 
corporation dissoluble only by law. 

• Mr. Otabe stated that these definitions were satis-
factory and would be helpful in properly translating this 
Article into Japanese. He then asked if the various 
religious groups and foundations in the United States were 
considered juridical persons, and whether they were 
included in paragraph 3. 

Mr. Bassin replied that organized religious groups and 
foundations may be juridical persons, but are usually 
unincorporated associations. 

Mr. Otabe inquired whether a Zaidan Hojin was 
covered by paragraph 3, and, if so, what would be the nature 
of national treatment accorded such organizations in the 
United States. He explained that a Zaidan Hojin is a duly 
organized juridical person with given property, established 
for the purpose of employing or disposing of said property 
for a given public purpose. An example of a Zaidan Hojin, 
he added, would be an endowed private library. 

Mr. Bassin replied such an organization would be con­
sidered a juridical person in the United States, pursuant 
to the provisions of paragraph 3, if it were so considered 
in Japan. 

Mr. Nagai then asked what "juridical status" meant, 
and inquired whether the recognition of juridical status 
mentioned in paragraph 3 meant anything more than the 
recognition of the existence of a juridical person. 
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Mr. Bassin replied that "juridical status" meant 
"legal status", the legal position of an organization in, 
or with respect to, the rest of the community. The recog­
nition mentioned in the second sentence of paragraph 3, 
he added, meant merely the recognition by either Party of 
the existence and legal status of juridical persons organ­
ized under the laws of the other Party. 

It was then agreed that the next meeting would be held 
on Friday, April 11, 1952, with discussions to begin on 
Article XXIII. 

RESTRICTED 
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SUBJECT: FCN Treaty. Interpretation of Certain Provisions 
Embassy Despatch 269, June 19, 1952. 

There follow comments on the specific questions raised 
in reference Despatch: 

a. The analysis of this question begins with the second 
sentence of Article XXII, Paragraph 3, which establishes that 
whether or not a juridical entity is a "company" of either 
Party, for treaty purposes, is determined solely by the place 
of incorporation. Such factors as location of the principal 
place of business or the nationality of the majority stock­
holders are disregarded. Under such a simple test, however, 
nationals of third countries could indirectly but effectively 
secure valuable treaty rights through taking advantage of 
liberal corporation laws. Thus to take a hypothetical 
example, citizens of country X which had refused to make a 
reciprocity treaty with Japan, and which was even on bad 
relations with Japan, might, nevertheless, enjoy unilaterally 
many business advantages in Japan, ordinarily accruing only 
to friendly treaty nations, by the device of setting up and 
operating through a Delaware corporation. The purpose of 
Paragraph l(e) of Article XXI is to leave each party free to 
protect itself against such an eventuality, as it might wish, 
by allowing it to "pierce the corporate veil" of companies 
chartered under the laws of the other Party, for most treaty 
purposes. 
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The rule of Article XXI, Paragraph 1(e) has to do with 
the treatment one party is obligated to accord to "companies" 
of the other party, such companies being as defined in 

1 

Article XXII(3). The rule of the second sentence of Article 
VI, Paragraph 5, on the other hand, relates to "enterprises" 
in which such companies (or nationals) have a substantial 
interest. The word "enterprises" is not a synonym for 
"companies"; it is a much broader term, having to do with a 
business undertaking or establishment in the large and 
popular sense, regardless of juridical 
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form, nationality, etc. 

The rule of paragraph l(e), Article XXI, has bearing on 
the second sentence of Article VI(5) only to the extent that 
the word "companies" is used therein. If an American­
chartered company had a substantial interest in an enterprise 
in Japan, the Japanese Government would be obligated to give 
the treatment specified if such company were in fact American 
controlled, but not if such a company were controlled by 
nationals of third countries. The question of who controls 
the company is quite distinct from the question of who has 
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what interest in the "enterprise" itself. 

Thus, the Japanese supposition that there is conflict 
between the provisions of VI{5) and [Comment: "XXI{a) 
crossed out with X's and "XXI{l){e)" is inserted] is not 
well grounded. 

b. Article IX{l){a) provides that Japanese nationals 
and companies shall have rights with respect to acquiring, 
using, and occupying land, structures, and other realty 
appropriate to the conduct of any activity in which they 
are entitled to engage pursuant to Article VII. The last 
sentence of Article VII{2) clearly provides for establishing 
and maintaining branches and agencies for the conduct of 
international transportation activity, which in the Depart­
ment's intent covers international shipping. In order to 
make the last point clear, however, the Department authorizes 
the insertion of the words "shipping or other" before the 
word "transportation". Insofar, therefore, as tenure rights 
to wharves, warehouses, and other installations are reason­
ably necessary to the effective conduct of an international 
shipping operation, such rights are assured by Article 
IX{l){a). Precisely what tenure rights may be reasonably 
necessary to the effective conduct of such an operation in 
a particular case, cannot, of course, be determined in vacuo: 
but the Department does not believe it is necessary to 
attempt to write more categorical language into the treaty 
on this point. 

It should be further noted that Article XIX{3) provides 
for non-discrimination as to the access of vessels to ports, 
and to port and shipping facilities, insofar as such access 
is afforded to any international shipping on an other than 
tenure basis. 
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The right to enjoy the use of all appropriate facilities 
thus appears to be amply covered, without any further modi­
fication. 

c. In analyzing the question here presented, it is 
necessary to distinguish between the ship operator, on the 
one hand, and the ship builder on the other. The ship 
operator engages in an establishment activity reserved from 
the treaty (Article VII(2), first sentence). Thus each 
party, so long as it does not violate some other provision 
of the treaty, retains full freedom to subsidize its own 
citizen-owned, national shipping, without being obliged to 
extend such subsidies to shipping owned by nationals of the 
other party. 

The "citizens" referred to in 46 USC 1151 are ship 
operators. The construction subsidy is granted upon appli­
cation of the ship operator, and on his behalf. The law 
does not specify that the ship builder, who is ultimately 
awarded the construction contract, be a citizen. The law 
speaks only of a "shipyard within the continental limits of 
the United States" (Sec. 1155) without reference to the 
nationalities of the owners of the shipyard. By contrast, 
the citizenship of the ship operator is repeatedly mentioned1 
and the avowed objective of the act (Sec. 1101) is to foster 
a citizen-owned merchant marine (not citizen-owned shipyard), 
[sic] As to the precise question of how this law is 
"interpreted", the Department is unaware that there has been 
occasion to interpret it on this specific point, or that any 
problem has ever arisen over it. The Department does not 
have the function of interpreting such laws1 it can only 
point out that the law, contrary to the Japanese reading of 
it, does not provide that ship-building subsidies be res­
tricted to American citizens. 

The Department understands that the Embassy would like 
also two other points to be clarified, as follows: 
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1. As to the right of non-resident recipients of 
benefits under Article IV to convert yen payments into 
dollars. This Article provides national treatment. This 
means that insofar as this Article is concerned, the 
American non-resident beneficiary has a treaty right to 
exchange convertibility only to the extent that a Japanese 
non-resident would enjoy this privilege under Japanese law 
and regulation. 

Further than this, however, it may be noted that the 
non-resident American would have such rights as are provided 
in Article XII; that is, no restrictions on convertibility 
except as may be allowed by the second paragraph of that 
Article, and, in situations where restrictions are necessary 
and allowable, he would enjoy such advantages as may be 
afforded by the phrase "giving consideration to special needs 
for other transactions" in Paragraph 3 and by the "no arbi­
trary discrimination" precept of paragraph 4. 
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2. As to the precise meaning of the terms "trade 
names" and "trade labels" in Article X -- the Department 
would have only the following observation to add to the 
Embassy's previous report of its explanation: These terms 
are merely by way of illustrating, along with "patents" and 
"trade-marks", the more common types of industrial property. 
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The phrase "industrial property of every kind" is all­
inclusive. It is thus unnecessary to have, in connection 
with the treaty, highly refined and precise definitions of 
the concepts "marks", "names" and "labels". It would indeed 
be quite permissible for Japanese and American law to 
differ substantially from each other in this and other 
industrial property matters. The Article's purpose is to 
provide national treatment with respect to whatever the laws 
of the country happen to provide with respect to recognizing 
and protecting industrial property: and the Japanese may 
make a free translation of secondary technical terms if 
transliteration proves to be difficult. 
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SURJECT: CONGRESSIONAL CORRESPONnENCEI 

VISA APPLlCATlON 
MELVIN CRONIN'S JAPANESE 

REFI ST4TE 27745 1 TOKYO 1564 AND PREVIOUS 

PA5S TO SENATOR CRANSTON ANO CONGRESSMAN oURTON 

1, E~B HAS SEEN ADVISED BY MFA THAT AFTER CAREFUL CONSIO• 
ERATION ITS LEGAL ST.AFF IS OF OPIN!ON THAT THE -CASE OF 
CRONIN ANO ANOTHER INVOLVING THE E~PLOYEE OF AN INOIVICUA~ 
AMF.RICAN PROPRIETOR DOING BUSINESS IN JAFAN DO NOT RPT 
NO! COME ~!THIN THE PROVISION OF THE TREATY, APPARENTLV 
AE~AUSE CRONIN'S E~PLOYER IS A JAPANESE CORPORATION EVEN 
TMnUGH ~LL STOCK OWNEO BY AN AME~lCAN, EMb HAS REQUESTED 
AN EXP\,.A~~J..IPl'LHLWRITING .. OF THE REASONlNG ON WHICH THIS1 /; 

OP '.I'. NI ON WAS BASED ANO TH IS SHOULD BE FORTHCOMING NEXT /' t,.,_t.\ .! 
WEEK. AT THAT TIME EMB WlLL SU8t-1IT THE MFA REASONING A /i'-l ;l~~. 
ANn ! TS Ok~. VIEWS WITH RESPECT TO FURTHER ACT I ON t:tY t:'.M~ /,,J_d··· 
ANn DEPT AS JAPANESE VIEW OF TREATY OBLIGATIONS IN l 
THF.SE CASES IS DIRECTLY OPPOSITE THAT BEING FOLLOWED 
BY U.S. 

~. HOWEVER, IN THE INTERESTS OF OUR MUTUAL GOOD 
RELATIONS, MFA OFFICIAL STATEO THAT IT HAO REQUESTED 
BUREAU OF lM~iGRAT!ON TO ENOEAVOR TO WORK OUT SOMt AD 
Hor. BASIS UPON WHICH THE VISA TO CRONI~ ANO THE OTHER 
AMFR?CAN COULO aE ISSUED. AFTER DELAY OF SEVEAL WEEKS 
AUP.EAU OF IMMIGRATION HAS INFORMEO MFA THAT IT HAS wORKEO 
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lNFO HAS BEEN CONVEYED TO C~ONIN'S EMPLOYER WHO IS CONTACT• 
!NG CRONIN HITH INSTRUCTIONS TO RE~PPLY FOR HlS VISA AT THE 
JAPANESE CONSULATE GENERAL IN SAN FRANCISCO, HOPEFULLY, 
cRnNIN CASE HAS BEEN RESOLVED, 
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SURJECT: GOJ INTERPRETATION OF FCN TREATY 

n~Ft TOKYO 3Y89, 28 MAR 75 

1. AS INDICATE~ IN RF.FTEL GOJ FINALLY AUTHORIZED COMMERC~~ 
V!~AS IN TWO CASES IN QUESTION ON STR1CTLY AD HOC BASIS 
CONTENOING AME~ICANS INVO~V~O WERE ~OT ~NTITLED TO TRE,TY 
BON~FITS. MFA STATES THAT ITS LEGAL ADVISERS HAV~NOT 

- CO MF' L f. T E O S T ll (, Y OUT AR E PR E S ENT L Y OF V l E W THAT UNO t:: R THE 
WUROING OF TH~ SECOND SETENCE OF PlRAGRAPH THREE UF 
ARTICLE XXII OF THE TREATY A COMPANY INCORPORATED IN 
JAPAN, OR AN INDIVIDUAL OOING BUSIN~SS AS SINGLE"PROPRIE• 
TOR, EV~N THOUG~ WHOLLJ AMERICAN OWNED, IS NEVERTHELESS A 
JAPAN~$~ COMPANY AND EXCLUDED FROM TREATY BENEFITS. THE 
StNTENCt IN DUESTION READS: QUOTE COMPANIES CONSTITUTED 
UNOtR.THE APPLICA6Lf LAwS ANO REGULATIONS WITHIN THE TERRI• 
TCRIES UF EITHF." PA~TY SHALL ~E OEiMEU COMPANIE~ TH~REOF ANO 
SMALL ~AV~ THEIR JU~IOICAL STATUS RECOGNIZED riITHIN 
TH~ TfR~IlORI~S OF THE'OTHER P~RTY. UNYUOTE. 

~. lM& HAS ARGUED T~AT GOJ INTERPRETATION CONFLICTS 
'WlTH THc GENF.RAL AIM OF THE T~EATY WHICH IS TO PROMUTE 

T~AUE AND INVESTMEN1S ~ET~EEN OUR COUNTRIES. EMB HAS 
FURNISHED COMPLETE !NFC TO MFA AS. TO VIEW OF U.S. T~AT. 
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NATIONALITY OF A MAJORITY OF THE STOr.KHOLOERS CONSTITUTES 
TH€ NATION~L?TVOF THE CO~PANY. IT hAS ALSO PO!NT~O OT· 
THAT NATIONALS OF A THIRD COUNTRY COULO NOT OSTAIN TREATY 
A~NEFIS SIMPLY BY INCORPORATING IN JAPAN. 

3. ACTION REQUF.Si~n: IN ORDER THAT EMB MAY PuRSU~ T~IS 
auF.SiION FURTHER IN AN EFFnRT TU OBTAIN MORE RECIPROCAL 
T~ATHcNT FOR AMERICANS UOING ~USINESS IN JAPAN, WITHOUT 
RELTI~G ON AD HOC OEClSlONS, W~ICH ARE TIME CCN~UMING ANO 
OIFFICULT TO OBTAIN, IT WIL~ BE APPHf.CIATED IF UEPT WILL 
Fu~NISH INFO AS TO WHETHE~ ANY OTHER COUNTRIES NITH WHOM 
WE hAVE FCN TREATIES ADHERE TO INTERPRETATION GIVEN BY 
JAPANESE. VIEWS OF M~JOR TRAO!~G COUNTRIES SUCH AS FR~NCt, 
GcRMANY, IT~LY, UNITED KINGDOM, NOR~AY ANO OENMARK WOULD 
R~ MO~E PERSU~S!VE THAN SMA~LER COUNTRIES, ANY OTHER. 
IO~AS nEPT MIGHT HAVE ON THIS SUBJECT WOULO ALSO bE WELCOME. 
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of paragraph 3 of Article XXII of the u·. S. -Japanese FCN 
Treaty signed at Tokyo April 2, 1953, and fully concurs 
with Embassy's general position as set forth reftel. 

Most persuasive arguments we have found are (a) law 
review article on FCNs by Herman Walker, Jr., who 
formulated modem (i.e., post-WW II) form of FCN treaty 
and negotiated many FCNs; and (b) negotiating record 
of u.s.-Japan FCN, especially Dispatch No. 13 from Tokyo 
of April 8, 1952. Both documents are enclosed. Walker 
cites (pp 380-81), para 3 of Japnese FCN as standard 
definition of company for purposes of treaty, i.e., in 
the standard FCN treaty "A 'company' is defined simply 
and broadly to mean any corporation, partnership, 
company or other association which has been duly formed 
under the laws of one of the contracting parties; that 
is, any 'artificial' person acknowledged by its creator, 
as distinguished from a natural person, whether or not 
for-pecuniary profit." This formulation is intended 
to avoid such complex questions as the law to be 
applied in, determining company .·status. Every associ­
ation meeting test of valid existence must have its 
"company" status duly recognized and is then eligible 
for substantive rights granted to companies under the 
treaty. 

In Dispatch 13 (p. 5), Jules Bassin, Legal Attache to 
Embassy, stated to Mr. Mikizo Nagai, Chief, Sixth 
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Section, Economic Affairs Bureau, that "the recognition men­
tioned in the second sentence of paragraph 3 ••• meant merely 
the· recognition by either ?arty of the existence and legal 
status of juridical persons organized under the laws of the 
other Party." · 

Thus, all that para 3 is meant.to accomplish is the establish­
ment of a procedural test for the determination of the status 
of an association, i.e., whether or not to recognize it as a 
"company" for purposes of the treaty. Once such recognition 
is granted, the functional rights accorded to companies under 
the FCN (for example, the Article VII rights of a company to 
establish and control subsidiaries) then accrue. 

For reasons stated above, argument in para 2 of reftel that 
nationality of a company is determined by nationality of 
shareholders is not correct. Rather, a company has nation­
ality of place where it is established (see pp. 382-83 of 
Walker). However, this does not mean that GOJ is ~ree to 
deny treaty rights to U.S. subsidiary set up in Japan. While 
the company's· status and nationality are determined by place 
of establishment, this recognition does ·not itself create 
substantive rights, which are dealt with elsewhere in the 
treaty. Thus, under Article VII of the Treaty, a national 
or company of either party is granted national treatment to 
control and manage enterprises they have established or 
acquired. Therefore, an American Company (i.e., one organized 
under U.S. law), may manage its Japanese subsidiary (i.e., a 
company set up under Japanese law). So too, under Article I, 
a U.S. national may enter Japan to direct his investment, 
even though the investment is a Japanese company. In sum, 
the substantive rights of U.S. nationals and companies vis-a-vis 
their Japanese investments accrue to them because the treaty 
gives specific rights to U.S. nationals and companies as 
regards their investments,-and it is irrelevant that, for 
the technical reasons noted above, the status and nationality 
of the investment are determined by the place of its establish­
ment. .., 

KISSINGER 

Enclosures: . 
Herman Walker Law Review Article on FCNs 
Dispatch No. 13 from Tokyo Apr. 8, 1952 
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SUBJECT: Treaty of Friendship, Commerce and Navigation. 
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TO: HICOG, BONN 

Reference HICOG despatch No. 1904, January 8, 1954. 

There follow the Department's comments with respect 
to the points raised by Dr. Paulich at the January 4 meeting 
regarding the provisions of Article II, paragraph 1. 

1. The basic purpose of the treaty trader provision 
and of the legislation which authorizes the extension by 
treaty of liberal sojourn privileges for purposes of trade 
is, of course, the promotion of mutually beneficial commer­
cial intercourse between the parties to the treaty. There 
is no intent thereby to attempt to regulate the particular 
form of business entity by which the desired trading 
activities are to be carried on. Hence it is the practice 
in administering the treaty trader regulations to "pierce 
the corporate veil" and to authorize the issuance of treaty 
trader visas to qualified aliens from treaty countries 
whose trading activities in the United States would be 
carried on in the service of a domestic United States cor­
poration. The important consideration is not whether the 
corporate employer is domestic or alien as to juridical 
status. The controlling factors are, instead: (a) whether 
the corporation is engaged in substantial international 
trade principally between the United States and the other 
treaty country~ (b) whether it is a "foreign organization" 
in the sense that the control thereof is vested in nationals 
of the other treaty country, the customary test being 
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whether or not a majority of the stock is held by such 
nationals; and (c) whether the individual alien who intends 
to engage in international trading activities in the service 
of the corporation is duly qualified for status as a treaty 
trader under 22 CFR 41.70, 41.71 and other applicable 
regulations. 

2. The apparent discrepancy between the treaty and 
the Immigration and Nationality Act with respect to use of 
the term "substantial" is of no legal or practical signifi­
cance either when considered in the treaty trader clause 
alone or taken together with 
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the treaty investor clause. Use of the term "substantial" 
in the treaty trader provision of the Act merely gives 
explicit recognition in the law to an administrative practice 
of long standing. It was not deemed necessary to reword the 
treaty as a consequence, for the treaty provision as now 
worded has long been applied in a manner requiring that the 
trade for which entry is permitted shall be substantial in 
character. This does not derive from Article II(1)(c), 
however, but from Article II(3), taken together with the 
general right to apply reasonable and nondiscriminatory 
regulations consistent with the intent and purpose of the 
treaty provision in order to implement the commitment and 
to protect the privileges accorded thereby from abuse. In 
the case of the treaty investor provision, however, the 
term "substantial" has been carried over from the law to 
the treaty as an aid to its construction and implementation. 
This was done simply because the investor clause, unlike 
the trader clause, is new and an established body of inter­
pretation has not yet developed. 

It may be noted in connection with hypothetical cases 
involving substantiality of trade that this requirement 
is applied in a liberal manner. In determining the sub­
stantiality of the trade within the meaning of the treaty 
trader clause, monetary or physical volume are not used as 
the exclusive criteria. The intent is to assure that the 
trade in question is not a brief, isolated excursion into 
international trade but a sustained volume of bona fide 
commercial transactions. Consequently, the number of 
transactions, the continuous character of the operations and 
a number of other factors are taken into consideration as 
well. 

{It is believed that Dr. Paulich, in discussing 
this point, had reference to an unofficial summary of the 
new immigration legislation prepared by Mr. Frank Auerbach 
of the Visa Office of the Department of State. This work 
is entitled The Immigration and Nationality Act: A Summary 
of Its Principal Provisions, and copies presumably are 
available in the office of the Supervisory Consul General.) 

3. Dr. Paulich's observation that the fixing of the 
period of sojourn for aliens entering the United States as 
nonimmigrants is done by immigration officers at the port of 
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entry rather than by consular officers when the visa is 
issued is correct. However, this procedure is specifically 
required by law and hence not merely a matter of administra­
tive convenience. Section 214{a} of the Immigration and 
Nationality Act expressly vests the Attorney General with 
authority to prescribe by regulation the period of time 
for which non-immigrant aliens may be admitted to the 
United States. A treaty trader or treaty investor, by reason 
of the purposes of the treaty, is regarded as admitted on 
an indefinite basis as to sojourn, provided, of course, that 
he maintains his status as a trader or investor under the 
treaty. Hence the administrative regulations governing 
entry and sojourn (8 CFR 214e2} contain no specific limita­
tion as to time. This does not preclude, however, require­
ments that the alien comply with reasonable procedures 
designed to assure that 

he is 
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he is maintaining his status as a treaty alien and otherwise 
complying with the conditions of his admission~ and the 
measures referred to by Dr. Paulich are in the nature of 
such requirements. 
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1954. 

There follow the Department's comments with 
respect to the points raised by Dr. Paulich at the 
January 4 meeting regarding the provisions of Article 
II, paragraph 1. 

1. The basic purpose of the treaty trader pro­
vision and of the legislation which authorizes the 
extension by treaty of liberal sojourn privileges 
for purposes of trade is, of course, the promotion 
of mutually beneficial commercial intercourse between 
the parties to the treaty. There is no intent there­
by to attempt to regulate the particular form of 
business entity by which the desired trading 
activities are to be carried on. Hence it is the 
practice in administering the treaty trader regulations 
to "pierce the corporate veil" and to authorize the 
issuance of treaty trader visas to qualified aliens 
from treaty countries whose trading activities in the 
United States would be carried on in the service of 
a domestic United States corporation. The important 
consideration is not whether the corporate employer 
is domestic or alien as to juridical status. The 
controlling factors are, instead: (a) whether the 
corporation is engaged in substantial international 
trade principally between the United States and the 
other treaty country; (b) whether it is a "foreign 
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organization" in the sense that the control thereof is 
vested in nationals of the other treaty country, the custo­
mary test being whether or not a majority of the stock is 
held by such nationals; and (c) whether the individual alien 
who intends to engage in international trading activities in 
the service of the corporation is duly qualified for status 
as a treaty trader under 22 CFR 41.70, 4f.71 and other appli­
cable regulations. 

2. The apparent discrepancy between the treaty and the 
Immigration and Nationality Act with respect to use of the 
term "substantial" is of no legal or practical significance 
either when considered in the treaty trader clause alone or 
taken together with 

the treaty 
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the treaty investor clause. Use of the term "substantial" in 
the treaty trader provision of the Act merely gives explicit 
recognition in the law to an administrative practice of long 
standing. It was not deemed necessary to reword the treaty 
as a consequence, for the treaty provision as now worded has 
long been applied in a manner requiring that the trade for 
which entry is permitted shall be substantial in character. 
This does not derive from Article II(1)(c), however, but 
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from Article II(3), taken together with the general right 
to apply reasonable and nondiscriminatory regulations con­
sistent with the intent and purpose of the treaty provision 
in order to implement the commitment and to protect the 
privileges accorded thereby from abuse. In the case of the 
treaty investor provision, however, the term "substantial" 
has been carried over from the law to the treaty as an aid 
to its construction and implementation. This was done 
simply because the investor clause, unlike the trade clause, 
is new and an established body of interpretation has not yet 
developed. 

It may be noted in connection with hypothetical cases 
involving substantiality of trade that this requirement is 
applied in a liberal manner. In determining the substan­
tiality of the trade within the meaning of the treaty trader 
clause, monetary or physical volume are not used as the 
exclusive criteria. The intent is to assure that the trade 
in question is not a brief, isolated excursion into inter­
national trade but a sustained volume of bona fide commercial 
transactions. Consequently, the number of transactions, the 
continuous character of the operations and a number of other 
factors are taken into consideration as well. 

(It is believed that Dr. Paulich, in discussing this 
point, had reference to an unofficial summary of the·new 
immigration legislation prepared by Mr. Frank Auerbach of 
the Visa Office of the Department of State. This work is 
entitled The Immigration and Nationality Act: A Summary of 
its Principal Provisions, and copies presumably are avail­
able in the office of the Supervisory Consul General.) 

3. Dr. Paulich's observation that the fixing of the 
period of sojourn for aliens entering the United States as 
nonimmigrants is done by immigration officers at the port 
of entry rather than by consular officers when the visa is 
issued is correct. However, this procedure is specifically 
required by law and hence not merely a matter of administra­
tive convenience. Section 214(a) of the Immigration and 
Nationality Act expressly vests the Attorney General with 
authority to prescribe by regulation the period of time for 
which non-immigrant aliens may be admitted to the United 
States. A treaty trader or treaty investor, by reason of 
the purposes of the treaty, is regarded as admitted on an 
indefinite basis as to sojourn, provided, of course, that he 
maintains his status as a trader or investor under the 
treaty. Hence the administrative regulations governing entry 
and sojourn (8 CFR 214e2) contain no specific limitation as 
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to time. This does not preclude, however, requirements that 
the alien comply with reasonable procedures designed to 
assure that 

he is 
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he is maintaining his status as a treaty alien and otherwise 
complying with the conditions of his admission; and the 
measures referred to by Dr. Paulich are in the nature of 
such requirements. 

SMITH, ACTING 
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SUBJECT: New Treaty of Friendship, Commerce, and Navigation: 
Report on March 4, 1954, Sub-Committee Meeting on 
U.S. Article V 

The Sub-Committee on U.S. Article V regarding judicial 
rights and commercial arbitration held its second meeting 
on March 4, 1954. The Sub-Committee members were the same 
as those reported in reference despatch. 

The German side recapitulated the reasons why they 
could not accord national treatment with respect to security 
for costs and judgment and submitted the following new for­
mulation for a clause to be inserted into the protocol, 
adding that it was intended as an "authentic interpretation" 
of paragraph 1, U.S. Article V: 

Die vertragschliessenden Teile sind darin einig, 
dass Artikel V, Abs. 1 des Vertrags den 
Angehoerigen oder den Gesellschaften des einen 
Teils als Klaeger oder Intervenient vor den 
Gerichten des anderen Teils von der Zahlung der 
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Kaution judicatum solvi dann Befreiung erteilen 
sollen, wenn sie 

a) entweder ihren Wohnsitz oder ihren dauernden 
Aufenthalt oder ihren Sitz oder 

b) ausreichendes Vermoegen 

in dem Gebiet des Teils haben, vor dessen Gericht 
die Klage erhoben wird. 

A provisional translation, prepared by the writer, is 
given herewith: 

"The Contracting Parties agree that Article V, 
paragraph 1, of the present treaty shall give 
exemption from security for costs and judgment 
judicatum solvi to the nationals and/or the 
companies of one Party appearing as plaintiffs 
or intervenors before the courts of the other 
Party if 

a) they have either their domicile or permanent 
residence or seat, or 

b) sufficient property 
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in the territory of that Party before the court of 
which the case is heard." 

The U.S. side said the German proposal was interesting 
and asked whether they were correct in their interpretation 
that "domicile" and "residence" pertained solely to indivi­
duals, whereas "seat" applied to corporations. The Germans 
confirmed that only natural persons could have a "domicile" 
or a "residence" and that a juridical person was understood 
to have a "seat". 

The U.S. then asked whether the omission of the word 
"domicile" would be acceptable. The Germans replied in the 
affirmative, and the U.S. side then observed that they would 
consider further whether they wanted to suggest the deletion. 

The U.S. side then inquired what requirements a U.S. 
corporation would have to fulfill in order to be considered 
as having its "seat" in Germany under German law. The 
Germans repeated their previous explanations to the effect 
that a corporation was deemed to be "seated~ in a locality 
in which its administration was. They added that German 
corporations were. registered in the commercial register and 
that such registration included data concerning the admini­
stration of the company. They further commented that a U.S. 
corporation having a registered branch in Germany, yet being 
subordinated to its New York administrative headquarters, 
might be considered having its seat in Germany if the German 
branch of the U.S. corporation constituted an independent 
juridical person. The U.S. side remarked that this explained 
the basis for their concern, because U.S. corporations would 
not be able to fulfill the qualifications under German law 
unless they reincorporated in Germany and thus became a 
German juridical domestic entity, in which case they would 
lose their legal status as American juridical entities and 
become lost from the purview of the provisions. They 
stressed that a virtually impossible condition would thus 
be created and, therefore, suggested deletion of the 
reference to "seat", leaving only the property test for 
companies. Alternatively, they proposed as a substitute for 
"seat" the inclusion of the words "permanent establishment". 
As examples for their theoretical position, they explained 
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that, in accordance with the German statement, the Chase 
National Bank or the American Express Company, both located 
at Frankfurt, Germany, would be considered as branches of 
American enterprises without having their seats in Germany, 
since their administrative headquarters were in each instance 
at New York. On the other hand, the Ford A.G. of Cologne 
and the Opel Works of Ruesselsheim, though owned by American 
corporations, were incorporated in Germany and were German 
juridical entities. 

The Germans said they understood the difficulties 
regarding the word "seat" and remarked that the U.S. sub­
stitute proposal to insert the words "permanent establish­
ment" (staendige Niederlassung) appeared to reflect the 
practicalities, though they wondered whether "permanent 
establishment" might not create problems since courts would 
have to consider whether or 
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not a given establishment was of a fictitious nature, and 
since the courts further might be reluctant to grant exemp­
tion from security if an insubstantial establishment were 
involved. Both sides agreed, however, to consider "permanent 
establishment" on a tentative and exploratory basis pending 
further internal consultation. 

Some discussion followed as to the requirements a U.S. 
corporation would have to fulfill to do business in Germany 
and be considered having its "permanent establishment" 
there. The Germans stated that, in principle, the registra­
tion conditions were the same for a U.S. corporation as for 
a domestic company. With respect to "permanent establish­
ment", they remarked that these words comprised a de facto 
rather than a legal description. -

A third question from the U.S. side was framed as a 
request for an addition in order to ensure adequate linkage 
between the protocol and paragraph 5, U.S. Article V: namely, 
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to insert the words "within the framework of" after "the 
Contracting Parties agree that". In reply to a German ques­
tion, the U.S. side stated that their suggestion was based 
on a necessary consideration from the viewpoint of the U.S. 
to clarify that aliens, in equal circumstances, would not 
be granted exemptions exceeding those accorded U.S. 
nationals: and to stress that no special privilege was being 
established for the treaty alien. 

The Germans asked for additional clarification as to 
the intent of the U.S. proposed insert and noted that in the 
State of California security for costs and judgment.was 
imposed on a non-resident immaterial of his nationality or 
his holding of property within the jurisdiction of the 
court. Concluding that the property test was not appli­
cable in California, the U.S. version would have to be 
interpreted to mean that a German national, though holding 
sufficient property in California but residing in Germany, 
would be subjected to the posting of security. The U.S. 
side countered that they were not familiar with the California 
practices and that security requirements varied among the 
States. They stressed, however, that it was out of the 
question for the U.S. Government to submit a treaty to the 
Senate containing a special privilege for foreign nationals 
not available in the U.S. in like situations to U.S. 
citizens. 

The Germans commented that they had assumed the 
exemption to be applicable on the basis of the property 
test to their advantage. They held that acceptance of the 
U.S. proposed insert would result in unilateral disadvan­
tages for Germany, since, in view of German past exper­
iences based on the reciprocity clause of section 110 of 
the German Civil Code, only residence criteria were being 
followed in the United States. They were regretfully 
prepared, however, for political reasons, to support the 
U.S. suggestion before their superiors. 

The U.S. side replied to this last remark by empha­
sizing that no special privileges or favors were being 
asked: and that the U.S. sought the provisions of a treaty 
of friendship on the theory that they were mutually 
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beneficial. They remarked that their proposal would not 
become an unbalanced provision solely advantageous to the 
United States, and in support of this proposition briefly 
summarized the situation in the United States with respect 
to security for costs and judgment. In this connection, they 
stated that 53 independent jurisdictions existed of which 
some might not give the desired benefits but some others 
might grant a better treatment to German nationals under 
the treaty than was accorded them at present. They referred 
to those States which under their laws required aliens to 
post security regardless of their residence or holding of 
property and stressed that the alienage test would be over­
come by the treaty. They added that while perhaps exact 
reciprocity might not be achieved everywhere, in some States 
considerable advantage would result for Germans under the 
treaty. They noted that some States granted more with 
respect to security for costs and judgment to German 
nationals than U.S. citizens obtain in Germany, and argued 
that an overall balance would probably be achieved if all 
benefits and disadvantages were properly compared. They 
confirmed that the U.S. position was that a German holding 
property in a given State would be exempted from posting 
security for costs and judgment only if holding of property 
was likewise considered a reason for exemption for a U.S. 
national. They added that the procedural provisions of some 
States considered the holding of sufficient property reason 
for granting exemption from posting cash or a bond as 
security. In this connection, they stated that whether or not 
the holding of property was considered technically to be a 
ground for "exemption" from security might be a matter of 
definition of terms, for the provisional attachment of the 
property pending outcome of the litigation might of itself 
be regarded as a posting of security. The U.S. side handed 
the Germans, for their information a brief informal summary, 
prepared by Mr. Houston s. LAY, copy of which is enclosed. 

The Germans requested the U.S. side to draft a counter­
proposal to be discussed at the next meeting, and agreed in 
the interim to raise the principles with their superiors in 
order to obtain advance clearance. 
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Pauper's Right 

A preliminary discussion was then held on the pauper's 
right. 

The Germans proposed that consideration should be 
given to granting the pauper's right on the basis of reci­
procity provided the national of the other Party was 
domiciled or had his permanent residence within the juris­
diction of the court. 

The U.S. side asked whether the pauper's right would 
be granted in Germany to a destitute seaman who was not 
domiciled there, but merely a transient, yet wanted to go 
before a German court in order to recover wages or damages 
for injury suffered while in port. They commented that in 
the United States a seaman, irrespective of his nationality 
or domicile, would be granted the pauper's right in Federal 
courts if his suit pertained to his profession. They added 
that under the Jones Act seamen could take personal injury 
cases arising out of their employment into Federal courts; 
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and that there was an exception in favor of seamen from the 
general Federal rule that suits in forma pauperis were 
restricted to citizens. With respect to State courts, they 
explained that the different laws varied. They stressed 
that the U.S. proposal would provide for national treatment 
in the pauper's right regardless of contrary Federal or 
State statutes; and thus would automatically establish the 
reciprocity required by German legislation. 

The Germans commented that their final position regard­
ing the granting of pauper's right for seamen would have to 
be reserved since it was a novel concept for them to have 
two courts apply different provisions, specific mention 
being made of the Federal district court of New York granting 
the pauper's right to a seaman irrespective of the $3,000 
limitation, whereas a New York State court might not grant 
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this right. The German side continued that the pauper's 
right could not be considered in Germany under section 114 
of the German Civil Code on a case by case reciprocity basis 
in contrast to the provisions applicable for the exemption 
from security for costs and judgment; and added that the 
pauper's right was not at present in general available to 
Americans since all cases involving litigation of an amount 
exceeding $3,000 could be transferred from the State to 
Federal courts where, except for seamen, U.S. nationality 
was a determining prerequisite, and the German authorities 
accordingly looked solely to the Federal rule in determining 
whether reciprocity existed. They explained that seamen 
presented a special situation, since seamen could bring 
cases involving payment for wages before a special labor 
tribunal where decisions were rendered free of charge. 
They noted that usually Union officials represented the 
plaintiffs before such labor courts and that lawyers were 
only admitted in cases where the value in dispute exceeded 
DM 600. 

Both sides agreed to continue the discussion in the 
next Sub-Committee meeting scheduled to be held on March 9. 

[Signed] 
Carl H. Boehringer 
Commercial Attache 
Commercial Attache Division 
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Costs~ and Pleadings in Forma Pauperis 

of 

Statutes in the U.S. relating to security for costs 
vary as to particular types of pleadings and as to juris­
diction. Many pleadings in the Federal courts where juris­
diction is based on diversity of citizenship follow the rule 
of the State law, although at least one Federal District has 
its own rules on the subject. Wherever the subject matter 
is covered by Federal legislation such legislation, of course, 
prevails. A detailed analysis of the laws of each State and 
each Federal district would be too lengthy for our purposes 
and the most valuable explanation is a rather abbreviated 
statement of the more general practices. 

In numerous instances, security for costs may be 
required regardless of citizenship, residence or property. 
In other cases, security may be required on the basis of 
residence outside the jurisdiction of the court regardless 
of citizenship, legal domicile or property location. In 
these jurisdictions an alien receives the same consideration 
as does a citizen. That is, if the alien is resident within 
the jurisdiction of the court, no security for cost is 
required. In other jurisdictions, the fact that a plaintiff 
is an alien is cause for demanding security for cost regard­
less of residence or property qualifications. 

It would appear that in many jurisdictions, a corpora­
tion is assimilated to the status of a natural person 
although where there is a difference, it is usually in favor 
of requiring a corporation to give security for cost where 
a natural person would not be so required. Although there 
are many differences in the various U.S. jurisdictions on 
the question of security for cost, the Germans would acquire 
valuable rights under Article V and the protocol as proposed 
in the U.S. version of the FCN treaty. 

State and Federal procedures in connection with plead­
ings in forma pauperis are equally divergent although here 
there appears to be a decided tendency to give the benefit 
only to citizens or residents and to exclude from the 
benefits aliens. In this connection, 28 USC, 1915 is of 
particular interest. In the Federal courts, citizenship 
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is a basic qualification required to allow a plaintiff to 
commence a proceeding in forma pauperis. 

Dr. Paulig had made reference to 28 use, 32, (undoubted­
ly intended 28 USC 832) which has been incorporated into 
Section 1915. Under Section 1915, it is doubted that a 
corporation could qualify as a "citizen" to commence action 
in forma pauperis. 28 USC 1916 provides that seamen may 
commence action for their own benefits for wages or salvage 
or the enforcement of laws enacted for their safety, without 
prepaying fees or costs or furnishing security therefor. 
It does not appear that seamen need be citizens of the U.S. 
in order to take advantage of this section. 
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The 32nd regular business meeting for negotiation on 
the subject matter was held at the Foreign Office on March 
16, 1954. Dr. BECKER, as usual, served as chairman of the 
German team which included representatives of the Foreign 
Office and the Ministries of Economics, Justice, Labor and 
Interior. The U.S. side included Messrs. BOEHRINGER, LEVY, 
and WALKER. 

The meeting on March 16 was devoted to a detailed 
discussion of U.S. Article VIII on employment, professions, 
and non-profit activities, and U.S. Article IX on property 
rights. 

[Comment: Department of State seal appears on right 
of page including "L/T Mar 31 1954, TREATY 
BRANCH, OFFICE OF THE LEGAL ADVISER"] 

Article VIII, Paragraph 1 [Comment: This heading is circled 
by hand] 

The Germans stated that their preference remained to 
delete this paragraph, as being unnecessary, but that they 
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were prepared to accommodate U.S. wishes for its retention 
in the treaty. They felt it to be in general acceptable as 
drafted, subject perhaps to linguistic clarifications and 
verification of their understanding of its intent. They had 
some questions to ask, in response to which the U.S. side 
developed answers as follows during the course of the 
discussion: 

(1) The first sentence is of a general nature, being 
an elaboration of the principles of control and management 
set forth in Article VII, and is corollary thereto by 
emphasizing the freedom of management to make its own 
choices about personnel. Its major special purpose is to 
preclude the imposition of "percentile" legislation. 
[Comment: the foregoing sentence is underlined by hand]. 

• 

It gives freedom of choice as among persons lawfully present 
in the country and occupationally qualified under the local 
law. The Germans said they might wish to suggest some 
linguistic revisions to clarify this last point. The U.S. 
side said they did not feel that further clarification was 
essential, especially as the juxtaposition of the contrasting 
wording of the first and second sentences gives clear clari­
fication by implication; but declared their willingness to 
consider any reasonable proposal, in deference to German 
views. No express clarification had been necessary in any 
other treaty, to the best recollection of the U.S. side. 

RNLevy/igl 
REPORTER UNCLASSIFIED 

[Comment: The foregoing message is on 
Foreign Service Despatch 
memo paper] 

[End of page] 
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[Form of ."Foreign Service Despatch"] 

AIR POUCH UNCLASSIFIED DO NOT TYPE IN THIS SPACE 
[handwritten nos. 
"611.62a/3-1854" appears 
in box. 

Priority {Security Classifica­
tion) 

FROM: HICOG BONN 2529 
DESP. NO. 

TO: THE DEPARTMENT OF STATE, WASHINGTON March 18, 1954 
DATE 

[Comment: Handwritten nos. with illegible writing appears 
under "TO" entry] 

REF: OURDES nos. 1355, October 28, 1953; 1372, October 30, 
1953; and 2501, March 16, 1954 

ACTION I DEPT. 
For Dept. N 

F 
~ Only 0 

REC'D OTHER 

[Comment: For Dept. Use Only, handwritten "18" appears. 

ACTION entry, handwritten E-4 appears. 

REC'D entry, handwritten "3/26" appears. 

DEPT. entry, handwritten "REP-2, DC/R-2, GER-4, 
OLI-6, L-2" appears. 

OTHER entry, "CIA-5, COM-8, FOA-10, TR-3" appears. 

SUBJECT: New Treaty of Friendship, Commerce, and Navigation: 
Report on March 16, 1954 Meeting with German 
Negotiators 

[Comment: Illegible handwriting appears under SUBJECT entry.] 

The 32nd regular business meeting for negotiation on 
the subject matter was held at the Foreign Office on March 
16, 1954, Dr. BECKER, as usual, served as chairman of the 
German team which included representatives of the Foreign 
Office and the Ministries of Economics, Justice, Labor and 


	Interlocutory Appeal from the United States District Court for the Southern District of New York
	Scanned using Book ScanCenter Flexi

