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A FEDERAL appeals panel A
“hattan took the unusual step th
of sanctmmng a Manhattan
and not his client, for filinga de nt
,\ appellate brlet in a copynght _ case,

: Continued on page 4, colnmn 4.;.'
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regearch any legal theory that comes
to mind, and serve generally as an
advocate for appellant,” the panel de-
clared in an unsigned per curiam rul-
ing in The Emst Haas Smdio Inc o
Pailm Press fne., 97-9255, "We decline
the invitation" ;
The opinion, filed Tuesday, comes
two months after Second Circult
Judge Roger J. Miner used a speech at
Pace University School of Law to call
for sterner responses from the court,
including sanctions, to what he per-
ceived as a rise in shoddy appellate
advocacy. Circuit judges must do
mare o “advance the cause of profes-
sional responsibility,” Judge Miner
said in his talk. (NYLJ Nov. 16)

In addition to sanctioning Mr, Wein- -

grad, the three-judge Second Cirouit
panel also affirmed dismissal of the
suit filed by his client, The Ernst Haas
Studio, which alleged a greeting card-
maker, Palm Press, had infringed its
copyright in a photograph of Albert
Einstein taken by the now-deceased
photographer Ernst Haas. The panel-
ists were Second Circuit Chief Judge
Ralph K. Winter and Second Circuit
Judges Thomas J. Meskill and Plerre
Leval.

Theory Lost

In responge to the sanction, Mr,
Waingrad said, "I don’t accept as fair
or just sanctioning a lawyer because
he was espousing his client's claim."
He conceded, however, that his brief
was particularly short. He said he had
to remove portions of his argument
when the case’s main theory —

uu: studio wu about to receive a new

copyright registration — had to be

ed because the registration was

jed. He said the lower court had

ted him from amending his

Lo reflect a new theory —

that the photographer newver had

abandoned his copyright in the dis-
puted photo.

His adversary, Jefirey A. Bar-
chenke, of Berchenko & Korn, in 3an
Francisco, sald he actually was a little
disappointed by the Second Circuit
ruling. “I could be guilty of wanting to
have my cake and eat it, too,” he said.

" In addition to granting the sanctions,

he had wanted the Circuit to address
the case’s merits, he said.

The New York-based Ermnst Haas
Studio, run by Alexander Haas, the
photographer's son, llcenses the Haas
photographic collection. The disputed
photo — titled “Albert Einstein
Thinking” — was one Mr. Haas had
taken in 1953 of the late physicist in
his study at Princeton. The image was

published in the June 1953 issue of
ifhgue. a Conde Nast Publication,

In May 15996, the Haas Studio filed
sult against Palm Press, of Berkeley,
Calif., after Palm used the image on a
serles of note cards, The Haas Studio
claimed it was awaiting registration
for the photo from the Register of
Copyrights. When registration was de-
nied, Southern District Judge Loretta
Preska dismissed the suit. :

“Plaintiff has not properly alleged
the first element of its copyright in-
fringement claim” — ownership of a
valid copyright, Judge Preska found.

On appeal, The Haas Studio claimed
two errors by the district court. First,

anel Sanctmns Attﬂrney for Poor Brief

Hchlmedenmmm&eﬂngluiﬂm
that Conde Nast, which obtained a
copyright registration for its

in 1953 and renewed that in 1981, had
reverted the photo it to The
Studio. Second, it claimed Studio
had been denied permission to
amend s complaint to raise that

Nine Pages

The Second Circuit found multiple
deficiencies with The Studio’s appel-
late brief asserting those claims.

“Although the issues raised are
complex,” the panel noted the brief
was just nine pages and lacked any

ht statute, case citations or
clear articulation of its legal theories.
The panel said the brief [ailed to satis-
fy the requirement in Fed. R. App. P.
28 that an appellant’s main briafs con-
taln key izsues and contentions, and
their support in case law, statutes and
the record,

“Appellant's brief utterly fails to

with this mandatory direc-
tion,” the panel wrote. “A reasonable
reader of the Brief is left without a
hint of the legal theory proposed as a
basis for reversal.”

The panel affirmed the case dis-
missal and ordered sanctions of rea-
sonable appellate attorney’s fees to be
paid by Mr. Weingrad, pursuant to
Fed. B App. F. 38. "Because the frivo-
lous nature of the Brief is due to coun-
gel, he should bear sole liahility lor
these fees,” the panel wrote.

The panel ordered the amount of
the fees be fixed on remand by the
district court.
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