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lndictm nt II :3!)37 / 67 -l'l ·. ~>1 1 1,l•; Ol•' Till•: STATE OF' NEW YORK, 

-v-

\\" fl . I.I i\l /\. i\11\YNARD, JR ., 

Defendant . 

------------------x 

MOTION FOil llElfE/\ll- I 

ING OF DEFENDANT 'S 
CPL440 . 10 /\ ND 440 . 20 
MOTIONS OH. ll TIU~ 
ALTERNATIVE FOR 
CLARIFICATIO 01• TlU 1r 
ORDER O F J E 11, 
1973 

S[HS 

PLEAS E TA KE OTICE, that upon all the prior pro -

('(•Nl in gs h:1d heretofore and thE' affida vit of Lewis M . Steel , sworn to 

th<' 2Gl11 clay of ,June , 1973, the undersigned will move this Court, at 

10(, Cc· nt1·c• Slr·' •l, New York, 1 • Y ., on June 29, 1973 in Part 46 

bdorC' .Jusli ·c Irving Lang, at 8:30 A . M. or as soon thereafter as 

Couns c·l 1n ;1_v bC' heard fo r an orcl<'r granting a rehearing of the Court's 

orclC' r of .Jun 11 , 197 3, or in the alternative for a clarification of that 

orci<' t', ;ind for such other relief as may be appropriate under the 

c i1·cumslanccs. 

I'(> : 1: 1: •'\ °"'' S. I IOGJ\ 
l11 :,· ic ·I I.lorn y 

1·,:. y , ,rk County 
1 :->:-, I .l ·<>n,1 t·d Str <'l 
'\/ ( • w \' or k, . Y. 10013 

Yours , etc . 

LEWIS 1\1. STEEL 
Eisn r , Levy • Ste 1 
351 Hroa lhv,,_y 

l'W \'01·k, \i. \'. 1001:3 
T 1. [2121 !lGG - 96:20 

DANIEL L . :\lEYERS . 
.t\ ttornc_vs for the lJ fcnd ~1111 

I 
I 
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:-;t 1'1{ l·: ,\11 •; C:Ol l llT OF TllE ST/\TE OF NEW -YORK 
( '. ( ) l TY 01•' l •~ W YORK 

- --------------------------------------X 
l'J•;( PLE OF THE STATE OF NEW YORK, 

•v-

\VfLLt i\1A. MAYNARD. JR .• 

Defendant . 

------------------------ -------X 
:-iT Tl~ OF bW YORK 

ss . 
,OlJ 'l'Y )F l~W YORK ) 

Indictment# 3937/67 

AFFIDAVIT 

LEWIS M. STEEL, being duly sworn, deposes and says: 

1. I am coun~cl to the defendant and submit this affidavit 

in support of the attached motion. 

2 . At the outs t, it s hould be pointed out that the Court 

ha s adopled in its memorandum of June 11, 1973 some of the errors 

which first appeared in th District Attorney's memorandum in Opposi -

l ion to th C' motion. 

I\ . T h Court find s o n page 2 that "the People produc d 

r<> ut' wi t. n<•:-; s (•s plac ing the d k ndant at the scene . 11 In fact, thr e 

w i t rn ·ss<'s a t trial plac d th d f ml a n t at the scene . A fourth witn s::s 

t1•s 1iri1·d til ;il IH· il:1d drin.'n tlu· d(•ft>ndant to Fifth J\vc nu <-' :rnd 10th 

>~ 11 ·1 •1· 1. 111; 111\ bloc ks aw;:iy rrorn lhe sc ene, more than 12 hours 1..•adi1..'r . 

I i ; t i·i l' t tt,11·11<'y 's suggc-stion , that Dietz s tatLd he saw lh' kilkr 

1·1 11111 i11 ;: w ,· s t ()J1 W<•s t 41.h St r< ·< ·l. Dietz did not so s t:1tc- ; Ill' s :1 i d lw 

;: 1w ~ nwn- - on<' black and om· wh i t e ( the bl ac k rn:1n bc-ing bo th s ·w n 't ', 



I, 

.,. 

. -

;111.\ i11 1111· Ppi11io11 of Dietz, ni:1ny _y c;i.rs younger tha n M:1yn ~1 rd) runnin g 

1H 11 ·1 ll (ll\ fil Ii /\ v(•n1ie. Dietz did not sec who fired the shot th ;it kil Jr.d 

1 • 1 ,\ I :111y mot' t' than Edward Mur phy did. In fact he was much furthe r 

- :1w;1_y fr<llll th<' shooting. Y •t t he Court chooses to find tha t D i tz saw 

111<' kilk1· l'lmning , while Murphy did not . Moreover, the Court i gnor s 

lit ' f;ic-t t h:1 t t h , p •rson Murphy sa w was hiding some thing und er his 

_j:1c kd - -pl 1'11:1 ps the missing s hotgun- -while none of the witn ss s 

,,·ho ·a ,v th, black and whit m;i.n run away saw them carry or a t t rn p t 

l o hi de ;i n _v lh i ng . Thus it i s n tir ly poss i bl e that the man M urphy 

s<1w !'l e( ing w as in fact the kill r , and t hat the black and white who 

w l' r<' ·cc n flc•<' i ng the area ran away out of fear. 

C . As is true with th People's memorandum, the Court's 

opini on f' n t. ir f' l ,Y i gnores the fac t that M urphy witness ed the argum ent 

on W es t 3nl Stree t which w as th prelude to the shooting on West 4th . 

If ~l :1_v n:1 1·d clid not participate in that argument, as is claimed by 

:\I ur phy, llw n li e w as not part of tile black-white combina tion s een 

f l<' t•ing on W est 4 th Street. To i gnore thi s aspect of Murphy 's sworn 

1 s t :1 i<'n 1<• 11 ts i s to i gnor e half of wh at he had to s ay . 

I) . /\ gain follow i ng tlw Distr i ct Attorney ' s approach, the 

111 : tl Llw 111:1 nnc· t· in which Pure ll w a s handled by the polic e and/or 

11!,· 11,11 11 11c , or i l l<' lu•aring lwf<)I "(' this Cour t on /\p l'il 30, 1973 i nd i ·:11L' , 

111 ·!'1· 1.· (' (' 11111 1:-; ,• I po int•d out 1.h:1t :1flt•t· full d i scl os ure of all the l t11·cl·ll 

p:q ll'1· :-; w,·r·t· 111:1d (' , l he th ru :-;t ul' the• d f ense ar g urn n t han o·ed . The 

, r·1 . i n i l s op inion, how v<> r, p n ·krred to c ontinue beating a d ':lei 

lir11· sc' ,~:1tlw 1· th ;rn lo deal w ith -i rt'a l lif e si tuation . Par enthctic:illy , 

' 1 •11--;c• c·ou n sc• l n ,vc r mad r fc ·r c ncc to "the Drey fu s affa i r , " or 

2 
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.\1. l'iccp1;1t" (other straw mrn) as th0 C urt suggests on page! 7 of its 

npi11ill11 . I lnw<'vcr , defPnsC' C'Ot1nsC'l did sugg 'St, and the record 

s 11pp111·1s liilll in this , that. the drug dosage administered to J>urcC'II 

in civil j :1il could by no slr Leh of the imagination be called "drug 

lllt•1 ·:,py" ;1s LhC' Court so easily, and wi thout any basis in fact , finds 

on p:1gc 7 . So, too, defense counsel did suggest as the Court itself 

cornnwnll'd in chambers on April 30, 1973 (see minutes , p . 20) that 

lhPr' \ c1s a way in which the District A ttorney's office could have 

ci •te rm in c d, and for this Court to now determine, the integrity of 

)1 the Di. · trict Attorney's office when it offered Purcell special considera

tion in r ' turn for hi s poss ible contributions to the Maynard prosecution . 

T ha t method involved checking into whether "Mickey Hurley", "Alex 

l\ncl rc>a", a nd ".Jimmy Jordan'!.-mentioned by Purcell to the District 

llor nc a s witnesses to his Maynard c onversation-- exis ted . 

ppar nlly, the District J\ ttorney' s office knows the answers to this 

q11 c's tion, ·rnd thus refus ed to s upply the Court with that information . 

, 1•' 01· 1 lw C: ou r t to ignore il.s o wn s uggestion as to how the truth could 
I 

lw lest< d in fa vor of m e cha n ical a doption of the District Attorney's 

pos i t ion o n Lhc• Purcell m alt ·r do e s not accord the defendant the full 

111c •; 1s 111 ·1• or .111 s ticc which lw s <· c·ks . 

] . 'Lhe def ndn nt dcrn nnds a reh aring based on ll1c abo \-- e 

11 , :1 111,,, 1·1 H111 :-; ,•I to full. dt ' \'l' lo µ the facts. l~y d c> ny ing d fl' ml:rn t :1 

wo1 il d h;t\ l' 1• 11 ;1 h l ·ditto d1' tl'nn i ne whether or not Pure ll' ::; 11 111 ' d i ' :1 -

t i r1n s '
1 

;1 nd 1lt<· m.tnner in whic h Lhcy wer.e prescribed (si g ht uns, ' n--
-~ - -

<:ou r l's l•: x hibil A) were "therapy " or were r e lated to this a s ~ in a 
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111Cn·t• sinist.<•1· rn;Hrncr; and wll<'I.IH!r Lhe _Dislri ·l At.Lorn •y's office 

in L1cl knew Lhrtl Purcell wns a liar (e.g. Ilurlcy-J\ndrea-.JorcJan) 

IH'ro1·<' pl:1dng him in civil jail :1ntl vouching for him lo both N. Y--_ U. 

:rn<.J th, ourt where his assertions were utilized to the detriment of 

i\ ayna d. 

4. The Court in its June 11, 1973 order, page 5, found 

that "defendant's counsel never asked the court for a subpoena or 

body attachment to produce [Murphy]." 

The facts are to the contrary. On May 7, 1973, when 

1 . 
Murphy was supposed to appear in court for a hearing, defense 

c<. Jnsel reported the fact that he could not be located for the purpose 

of being served with a subpoena, although an attempt was made. 

Murphy was found on May 25, 1973 and served with a subpoena 

requiring his presence in Court on May 30, 1973 when the case was 

next on the calendar. Murphy did not appear on that date and defense 

counsel filed with the Court a copy of the subpoena and an affidavit 

of service . At that point, having exhausted my own ability to bring 

Murphy befor the Court, I asked the aid of the Court to bring him 

! hcfor it. 
I 

Wh 'n lhcse focln Wt!r ' recounted to th Court on June 11, 

I 1073, afl 'r th ourt•s decision of that day was handed to counsel, the 
I\ 

ii Court responded (minutes, page 13): •11 Perhaps you are right. I will 

I i' kl'Cp th d cision under rescrv . " 
I ,, 
1 ouns 1 does not understand the meaning of this slat ment . 

I! fs th0 Court agreeing its decision on this aspect of the case was in 
I 

'I 

er ror? Docs the Court intend to alter its _opinion? Will the Court 

I' order the authorities to see·k out Murphy as requested by Counsel? 

In .short, what is the status of the motion with regard to ·the Murphy 
,, ,, 
' material? 

4 
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I To rnnke counsel I s position cle_ar on this matt r (as it did 
: 

:: on Mny :rn, 1973 and June 11 , 1973) : The defense does request a ,, 

~ hearing with regard to Murphy, and does request that the Court 

use its authority to have Murphy produced . 

In absence of this, counsel at the least is entitled to a 

ffnal order from which it may appeal. At the present, the Court's 

last words, "Perhaps you are right . I will keep the decision under 

re erve,. 
11 

leads counsel to believe that relief is still possible, but 

1 at sotn di tant unspecified date . In the opinion of counsel, the 

defendant is entitled to better justice than this . 

5. Counsel asks this Court to reconsider its decision 

referring the Purcell ex parte disclosure to the trial judge to whom 

the disclosur was made . 

Contrary to the Court's misstatement on page 9 of its 

June 11, 1973 opinion, defens e counsel never urged and does not 

now urge that Maynard was entitled to attend Purcell's sentencit;1~ 

Counsel has always argued that ex parte disclosures between a district 

attorney and a -judge of an evidentiary nature are constitutionally 

impermissable b cause the defendant and his counsel are denied the 

j! opportunity to respond to the communication. Apparently such 
,I • . 

corpmuni.cat.i.ons are so self-evidently unfa~r, and therefore rarely, 

if ever, oc ur (or if one wishes to be cynical about the matter. 

because ,ittdges n_nd district attorn ys rarely get caught engaging in 
·/ 

, such :1 prac tic ), there is lit rally no case exactly on point . In 

1, l ' ni d v . a11ghan . 443 F . 2d D2 (2d Cir . 1971), however, a onvi tion 

was set aside when the disclosure to the trial judge was made by th 

def<!ndant himself in the abs nc of counsel. And in Peopl 
-----------___; 

1 H • Y. 2d 2:rn, 236, 273 N. Y. S. 2d 64 ( 1966), tl' e Court. comm 'nt d 
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I 
1

in upholding the secrecy of a probation report that: "[ItJ is not 

0 

pre ar d by an adversary . " Here the communicatipn was made by 

~n adversary, and in a manner so that defense counsel had no way 

of know·ng the communication had been made. 

The Court ' s comment with regard to what "the better 

practice might have been" (June 11, 1973 opinion p . 10) is little 

1

j solace to :i defendant who was subjected .to "the worst practice 

,, which was." Either a practice is proper or improper. This court 

l 
1 should not duck the issue. 
I 

I 

I· 

Worse still is this Court's ·decision to refer the issue 

of wheth r the trial judge and the trial assistant district attorney 

were guilty of impropriety back to the very trial judge whose conduct 

is under review. 

As this ·court is aware, this motion was made returnable 

originally in Part 30 where all motions must be made . For three 
0 

months 3 different Part 30 judges kicked the case around, from--

judge to judge to judge. Apparently none wanted to sit on what Judge 

Davidson had done, but all realized that the case could not be referred 

to him--as would be the practice with all post trial motions. Then 

the Administrative Judge referred this motion in.its entirety to 

Your Honor, Judge Lang. His decision as to who should hear the 

c a ..... e was binding on the parties a nd the Court. 

Ii \ 

This Court's ruling of June 11, 1973 sending this asp ct 

' or lh0 rnot ion Lo .l udge Davidson for decision not only viol:ltcs th 

, AcJministr:1tivc .luc..lge's order which could hav ord red th ~,.sc 

(;illH:it irnpropc!rly) to Judge David s on, it violates a fundamental ,, 

I 
1, l 'net of i\rnerican Law. 

Forgetting the issue as to whether judges are human 

G 
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i><'ings capable of being prejudiced as members of a jury may be 

1 (e.g. Parker v. Gladden. 385 U.S . 363). judges must abide by 

the rule that "justice must satisfy the appearance of justice." 

Offutt v. United States, 384 U.S. 11, 14. 

The appearance of fairness doctrine views a trial and 

its pro edures not only from the point of view of a defendant but from 

the point of v~cw of the public. Thus. as the Court pointed out in 

ii 

ii l nitcd 'tates v .. Meyer 462 F . 2d 827,839 (C.A.D.C. 1972). (a contemp 
ii 

case) even where a judge possess s "charitable instincts and in fact 

entertain[ s] no personal feelings the pubiic might reasonably suspect 

that such was not the casi if he has any personal involvement~,. 

• 'C , lso In r . Dellinger. 4 61 I•. 2d 389 (7th Cir. 1972). 

It is impossible lhat lhe public can view this Court's 

action in requiring counsel to make .its motion before Judge Davidson 

as appearing to be fair . Judge Davidson's personal involvement 

in this case has been manifest since the outset. For example: 

A. He refused the defendant permission to use the 

toilet (after court had been in session for hours) while the jury was 

being picked until the defendant was finally forced to make an outburst 

i in front of the jury (voir dire [VD] minutes. 509-511). He then 
I 

lhr at nc'cl lh0 d fcndant with s anctions under Illinois v. Allen (binding 

nnd gngging) (VD 512-3) and told ounsel who protested , "I am 

, lof.:ii°1y 1111irnprcss d with your b li fs and I don't care what you 
/ . 

If ,, ,, 
" ' 

l>eUcvc." 

H. Throughout lh trial as inspection of record will 
counsel 

rev •al, lhc trial judge insuH~d d -fcnse/rcpeatcdly . 

C . During th trbl, ,Judg Davids n held dcfcns coun 1 

in summary cont mpt (24 82) for attempting to mark for· identification 

7 
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"nd p1·op1it·ly .id .nti.fy for th record the confession of anolh r man to 

th Kroll homicide. 

D. At sentencing. the trial judge reacted with open venom 

Lo the acfendant' s statements in his own behalf, .sentencing him to the 

maximum in a case where, even if the defendant had been guilty, there 

were extenuating circumstances. (The man who was killed was in the 

process of ·attacking the killer on a dark str~et late at night after 
-- -.. 

, the alleged Riller walked away from an argument.) 

I 

! 

E . I am informed that around the time of sentencing, the 

trial judge in public made derogatory com!?ents conoerning both 

defense counsel and the defendant. 

F. After trial, I a..-. informed, while appearing in a case 

before Judge Davidson, that the Judge would not keep cases of mine 

before him except upon prearranged plea bargaining with the District 

Attorney. 

This is hardly the judge who should review the question 

of the effect of ex parte disclosures to himself. Not only does this 

procedur fail to meet the appearance of fairness test, it is manifestly 

unfair in fact. The Administrative Judge realized this as should 

I this Crurl. 

This Court should decide the motion. Nor need it speculate 

I a • to wiwthcr lhc ex part disclosur s were prejudicial. By applying 
I 
I 

l
'i Ofl'ult and ils progeny, this Court can do ju~tice ?.Y!nsurin_g that 
I • \ ,._ 

1
' 

11 _jll s li ·c must :rn.lisfy the appcnrance of justice. 11 

I 
I 

I Sworn to before me this 
'1 
11 

I, 26th day of .June, 1973 

I 
,, 
I 

· - '\ 
\ 

. 
L I. I , 

r• ,•1 / 

l{Jr,L:11 ·y·::~0 11Mll:'" NfW YORK 
• 'N :). I I I I j;/ '.J 

Q11 ~1,:,u1 in Nf.v f,,rk County 
Comn11~s,on u1mcs M~rt.h :io, 19/!' 

EWIS M . STEEL 

I 

I 


	Motion for Rehearing of Defendant's CPL 440.10 and 440.20 Motions or in the Alternative Clarification of the Order of June 11, 1973
	Scanned using Book ScanCenter Flexi

