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THE CLERK: William A. Maynard, from

' the pen, Indictment No. 3937-67.

(The defendant is present).
THE COURT:¢ The defendant, through his
counsel, Lewis Steel, has made a multi-faceted

motion in basically two parts. First he

" moves for a new trial on the basis of newly

discovered evidence, and I will go into the

various aspects of that, and secondly, he moves

for a re-sentence on the grounds that the

. trial Judge ﬁad before him certain ex-parte

matters which might have prejudiced (a) his

llruling on the motion to set aside the verdict

_and (b) the actual sentence 1tself.
‘ with reapect to the motion for a new

trial onnewly discovered evidence the first

,aapect or the motion relates to 8 man named

i Purcell, also ‘known as Sullivan. According te

. the affidavit submitted by Mr. Steel a person

by the name of Purcell, also known as Sul-

livan, claims in his affidavit that while in

~ the Tombs, in City prison, at the same time

" -
as Mr. Maynard, Mr. Purcell having been re-

turned for trial on a8 homicide charge after
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ten years in Mattawan State Prison for the

: Criminally Insane, that during that period

", ”».

A ond
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y é

e

.

the proaecution, the District Attorney and

5 #

4 A { '
wi \,k"‘

{ 4 :

certain law enforcement officers through the

uae or drugs induced Mr. Purcell to claim

4 -l

that Mr. Maynard had made & confession to
Bim while they were in the same prison.

That although the District Attorney did

-~ not ultimate;? use Mr. Purcell as a witness

 >fa. in the case and he therefore never testified,

.1t 18 the claim of the defense that the al-

leged tactics used on Purcell, that 1s, the
drugging, the feeding him of information,

was 80 1nq1cat1ve of the caliber and quality

iy of the investigative techniques used here by

the prosecution, that even though he was not

used as a witenss, the evidence of these

type of tacties should justify a new trial on
o p 'y ;
the grounds that presenting these matters

to the Jury would have a materially effective

' verdict.

9

The second aspect of the teatimohy for

a new trial is that there is a witness named

Dietsz, who was not called by the prosecution
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and unknown to the defense until very, very
;‘:'late, whO'would‘testify'chat a key prosecu-

. tion witness, that is, the sailor in the case,

“was drunk at the time that an identification

" _was allegedly made of the defendant Maynard,

., and thirdly, with respect to the motion for

a new trial it 1s claimed that a new witness
'? by the name of Murphy would testify that he
:-‘observed a man walking in a direction op-
?ﬁ posite from the ac;ne, not the defendant May-
3 nard, whom he'knewvrrom the area, putting
something under his coat. .

Further that he observed an argument

with respect to a black man and a white man,

" and that the black man was not the defendant

 Maynard. That constitutes the basic motions
{‘ror a new trial. .

There 1is also & motion for resentence
5 on the groundd’ shat the SPal Judge, while

Mr. Purcell was awaiting trial and disposition
’or a case, was informed of Mr. Purcell's
 ‘cooperat1on with réspect to the defendant May-

nard by the District Attorney.

That the case of Mr.Purcell was put on
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before the trial Judge, who at the recommen-
~ dation of the District Attorney and because
- of his cooperation in the Maynard case, gave |
’ ' him a suspended sentence. That was done
f' 4;4‘ex~parte, and in view of the fact that the
x'trial Judge had motions before him sddressed
;"to the sufficiency of the verdict, that was

" in some manner improper, and that further the

1) : er "'ff fact that the alleged statement of confession

g }f by Maynard to this man Purcell was before
i.'.? the trial Judge and somehow may have bolstered
"?ﬂ ;'wﬂfhia feelings as to the guilt of the defend-
| i ant, and thereby resulted in a sentence per-
"Vf_'hApa'greater than might have been given to
" the defendent if this information was not be-
{;yvsrore the trial Judge, who then, if I may
1 . interpolate what Mr. Steel said, had some
| lingering doubts as to the defendant's guilt
‘. _and reflected that in the aentenoef
@2} s "12  MR. STFEL:  Your Honor, it goes fur-
5 -4;thor than that. The prosecution's position
is that Purcell, a/k/aSullivan was threatened
'/ by 'my client, and of course that threat in a

F:y;fg‘\oituationilike this would be an independent
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erime and also would be further evidence
. of violent protensity on the part of my
_fqixiﬁj .;$£§1ient;;and’1r that 1is brought to the atten-
;ﬁ \ tion of the trial Judge he may well have con-
| : sidered thole things as well as the con-
”} resaion.‘
THE COURT: But, in any event, I think
I fairly stated your position, 18 that cor-
‘;?ect?
MR. STELL: | Yes. |
THE COURT: First of all, this motion
was made originally returnable before another
: Judge in this Court, who then set it down
. for a hearins before another Judge of this
- Gourt, not the trial Judge, and finally the
" Administrative Judge of the Court directed me
to hear the éaie. ‘
A% the' outset 1ot me say that in my view
the better practice and the best practice
A_ with respect to motions for a new trial based
~upon newley discovered evidence should be made
before the trial Judge. This is apparent be~
cause it is very difficult for a Judge who

has not heard the case, to determine whether

R
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in fact new evidence may have effected the

! jury's verdict or would have effected the

Jury's verdict, since he does not know any-

-'thing about the case basically, therefore,

for example, with regpect to the hearing

© I will have to hold or I feel that I should

. . hold, T will undoubtedly have to read the

“entire trial transcript to determine in my

;  own mind whether or not the testimony would

- have effected .the verdict.

However, that 1s by the boards, and since

-Athe case 18 now assigned to me I will under-

" take the assignment. In my view, having

: looked‘overrvery carefully the affidavits

- and memorandum supplied by both thg prosecution

and the defense, that with respect to a testi-

‘monial hearing I see no necessity for a tes-
: _timonial hearing with respect to the allega-
~tions regarding Purcell, also known as Sul-

‘11#an, or Dietz at this time.

However, I feel that a testimonial hear-

'1ng 18 necessary with respect to the alleged

witness Murphy. Accordingly while reserving

decision with respect to the allegations and
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legal arguments, and if you want to submit
briefs with respect to that, you may do so,
. ' 5 ‘ivi_ '»Mr. Steel, I will set this down for a hear-
> “ing, testimonial hearing with respect to .the
_ witness Murphy.
With respect to the witness Dietz, the

basie contention is whether or not the dif-

.+ ference between drunk and Intoxication is

' suohvas to warrant a new trial. The witness \

i:,} in his affidavit and statement made to Mr.
_Steel in Arizona states that the sailor wit-
 ness was drunk. |
L It 1is conceded that the witness was in-
‘“@ itoxicateq.P Indeed, Justice Stevens, in his
;‘diasent in the Appellate Division pointed out
T(ithat the witness was intoxicated. Now, as to
A Awhethef or not the difference betwsen drunk
and intoxicated requires a new trial I will
‘rule on at the appropriate time, but I cer-
© VAR .fz}tf}qixfdéé’é think I need a hearing on that.
il ey 5% 'ﬂ;ﬁ .y With respect to the alleged witness
30 A 5:;Pur5é1i, also known as Sullivan, having exam-
P RTUON iﬁédtiﬁé3affidav;t and the supporting docu-

ments and the rebuttal by theDistrict "ttorney,
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apart from whether or not the District At-

torney by use of drugs induced Purcell to
t:’ "v v  " 5' Vsay that the defendant Maynard had confessed,
; ‘ |  .', there 18 of course the threshold question
i -; A : ;t\    8ince the witness was not even called by the
| it prosecution, as to whether that would war-
'irant & new trial, but furthermore I have exam- ’
=.1nedrvery carefully the affidavit on both
 lV sides, and in my view the affidavit sub-

mitted by the witness Purcell to Mr. Steel

| ';L‘tlikﬁl " and his co-counsel 1s presumptively and de-
e ,;;.tf ~monatrat1ve1y perjurious.
eyl
it R SR P example, he states that he was in-

B N

=5&ivi_ huced arter being put in the c¢ivil jail through

'tho use of heayy doses of tranquilizing drugs

] | | to give a statement implicating the defendant %
' "  'naynard to the effect that the defendant May-

‘ ' nard had confessed to him.

In point of fact, as shown by the docu-

QE’ A - ments, whereas the witness Purcell was com- | {
j | | ' mitted to the civil jail sometime in June of

' | 1970, 1n\February of 1970 the Qitness Sul-‘

iivan; also known as Purcell, had written

a letter to the District Attorneytaaying that
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Maynard had confessed to him and was seeking
leniency in his own case.

There are additionai letters from Pur-

- cell to the District Attorney before he was

f‘a material witness, ¢committed as a material

witness, and presumably before the witness

i‘f' Purcell was given drugs, which all indicated
o, that Maynard had made a confession to Pur-

Now, the Dlstrict Attorney, rather,

? the defense counsel c¢laims that during this

-~ period the detective in the case had been feed-

~ ing the witness Purcell certain information.

‘ﬂlWhether or not that is true it is perfectly -
ﬂ';“'olear from reading Mr. Purcell's affidavit

;th‘and his own lettera thab no one could give

TR

'credence to any testimony of Mr. Purcell,

B\ Indeed, counsel‘s 1n1t1&1 motion is

that the District Attorney, Mr. Sawyer, should

~in no way have ever believed Purcell as to

I don't believe Mr. Steel should have ever

- adopted anything that Mr. Sullivan says.

Firther, there is & claim that after Mr.

10

anything. I agree with him, but in like fashion
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"Sullivan was given & suspended sentence and :

”'“f;gfﬂFf ‘ﬁsj*wésAbut{on\the stréet. Mr. Sullivan claims

o i5—33 {i 1 thgt'hg on ‘armumber of occasions qttempted to |
SEIRCON gl riotif&,‘ law enforcement officials of plots

TRTACE RIS 6

o ] SRBAWES ﬁj:thé:froaecution4 but that was constantly
: - thwarted, and asa a result or.his efrorﬁo
'he was rearrested on stumped up charges and f
' H’ resentenced to State prison.
{- b, _i  “‘f  7 :' The only documentary evidence in this
v o 2 regard 1s while Mr. Purcell 18 on the street
*"bresumgbly not under the influence of any |

l  drugs, while living alone, writing a letter

_to Mr. Sawyer, indicating to him that the

:  : people in the press and the public, particu~

P

larly Mr. Wechsler of the Post, have been
~deceived by Mr. Maynard, and that he would ;
)’communicate'in some way with Mr. Wechsler and
:‘:tell him indeed Mr. Maynard was indeed guilty ;
0 . and had confessed to him.
‘ (ab ‘ ‘~f’f ‘ In light of all these factors it is

abundantly clear that Mp. Puréell, who has

& history of being & homocidal maniac and a

" perjurious and chameleon like individual can

' not be beli&vod under any circumstancep.
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Accordingly I see no purpose in holding a

;ihearing as to his allegations.

. Therefore there is one further aspect

ffto your motion, and that is with respect to
i'a lie detector test. in the absense of a
. consent by the Distr;ct Attorney results of
-lie detector tests are inadmissible in court
i‘fﬁrdcéedihgs;ﬁmznwzview, énd that is the con-
";aiatept4ataca law on this subjeot.
: Accofdinély,‘whether or not Mr. Maynard.
‘iﬁéb§§a of1}ai1ed a ii§rdétector test would
{‘_4not’be admissible on a motion.or this kind
»f¥11n the abs@nce of a consent by the District
 Attorney. The District Attorney has not
" gonsented. ~Accordingly, the motion to

”f“wauthorize a lie detector test 18 denied.

However, as I have told Mr. Steel in

conference in chambers where we had all par-

’ T.itiea, 1n the event, and I am not pre-judging

the case, but in the event the Court's de-

cisions and the Appellate Court's decisions

. are adverse to him I will sign such an

order, for him to make whatever use of it he

feels in petition of executive clemency of

12
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.some kind or other, since the executiie is \
not bound by the rules of evidence as the
.Court i8 in viewing these matters.

With reapeét to the motion to resentence

I think it is fairly clear that the trial

‘Judge was made aware in an ex-parte proceeding

.  of the cooperation of the witness Purcell or

- alleged witness Purcell or potential witness

Purcell.

. Whether or not this would mandate a re-

‘sentence I will research, of course, but I

. see no purpose in having any additional hear-
. ing, because I don't think there is basically

. any factual dispute as to that.

Therefore at this point I will follow

- my oral statements with a written order,

written opiﬁion, but with respect to the wit-

‘ness Murphy may we agree upon & hearing date.

MR. CEDERBAUMS: People request a date
as soon as possible.

MR. STEEL: T tried to ascertain in

;”fbhgmﬁérs Your Honor's calendar. If you would

1

-let.me know } -

) 4t

£ THR: COURTS I expect to go into a trial
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paft’right next door next week. How about

Monday or Tueaday mornlng? Would that be
reasonable, gentlemen? Do you expect the
testimony to last more than an hour or so?

MR. STEEL: I would assume it would be

ey bolef, Your Nener pesd the arfidavit.

He 18 going to testify as to what 18 in the
affidavit.

MR. CEDERBAUMS: Could we set a date

5 for next Monday at 9:307? I have other business

' to take care of later in the day.

MR. STEEL! My only problem is I think

Mr. Murphy works nights.

THT COURT:  Would you like an afternoon
session?

MR. STEEL: Yes, I would.

THE COURT:‘ Monday 2:00 o'clock, gen-
tlemen. It would seem to me if there 13‘
any factual dispute with respect to the state-
ments of Murphy, that I would assume you
supplied statements @llegedly made by Murphy
to the detectives at the time of the arrest,
that you might have those detectives available

at that time, 1f you intend to call them.

14
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- Does that seem reasonable?

MR. STEEL: Yes, Your Honor. I have
some other remarks I would like to make with
regard to where I think we are at now.

THE COURT: Go ahead.

MR. STEEL: First of all I would like

*f;,to point out that with regard to the applica-

tion for the polygraph, Judge Riccobono ap-

parently taking & view contrary to yours, and

. I refer you to Pages 1l &nd 12 of the minutes - -

THE COURT: Judge Riccobono could have

~ ordered the polygraph if he wanted to.

PP =~
1% &

7
W

A T
n

~ ' MR. STEFL: He could have done & lot

txot things, that's true, but apparently you are

"sitting in the case.

kR
¥:)

!'" THE COURT:  You want me to refer that
-aspect of the motion back:to Judge Riccobono,
I will be happy to do it.

| MR. STEELS He 1s then going to take
the position he took, while he thought the

motion should be granted, it should be before

 the Judge that i8 hearing the motion.

THZ COURT: I have read Justice Ricco-

‘bono's minutes.. I have read the entire record

OE—
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very carefully.
MR. STEEL: Yes, Your Honor, you seem
\ W ; : to have read the entire‘record. I would
" polnit oyt 1f: the defendant hadn't mave baen
incarcerated prior to trial for the entire

z.period that he was incarcerated, there would

 have been no difficulty having a lie detector
test conducted on the defendant.
.As a matter of fact, the offer was
made, as pointed out, from '67 through the
Qecond trial, to have the District Attorney's
11l dstadbon: eknerti condiot tae Aent that

the union formally turned down. The defense

was unable to perform its own lie detector
”- te§t primarily because of the fact that the

. defendant was unable to raise bail. AR ﬁ

THE COURT: If there had been a pre-
trial motion, even though the defendant was

" incarcerated I would have granted it and

\@ : ,»— . other motions of that kind, because then it be-
come8 not only a question of admissibility but

the abllity to have the defense go to thg 3

prosecution with that and see if it would

effect them, but this is a post-trial motion.
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MR. STIEL:  Secondly I would like to

address myself for a moment to your remarks

¢z’ : . ““econcerning the Purcell - Sullivan material,
! e " . which I regard to perhaps relate to the prob-

g Ii' lem that any defense counsel has in pre-

‘aenting material of this type to the Court. [
- As Your Honor 1s well aware from reading
| .. the record I presented the Purcell affidavit 1

" to the Court after being informed of what

" Mr. Purcell had to do through a letter.
THE COURT! By Mrs. Halbert.
; i S 1 i : MR. STFEL: Yes. I went up and spoke

' to him at Clinton Prison with my partner and

- .‘spent.an eight hour day with him and gathered

. What I could gather in the course of that.

- tiinterview.

-

"1 I must say that there was no way for me

f.ﬁgp‘to test the accuracy or the reliability of Mr.
" Purcell and I was aware of his mental history,
‘E’ A ‘ i other than by filing an affidavit and bringing

[ 0 L proceedings of this nature.

“\ ; | THE COURT: It is perfectly apparent from
) , reading the rebuttal material thdt you were

'An no way aware of these letters that Mr.Pur-
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sell had sent to the District Attorney and
all the others.

MR. STEEL: Precisely, Your Honor.
As a matter of fact, the letters came out in

) 1 " dribs and drabs.

THE COURT: I hope I did not convey the

i

" impression by filing the affidavit there was
. an attempt on your part to deceive the
'Court. ,

MR, STEEL: I frankly am not addressing

ﬂ‘.myaelf to my own particular personal problems. F

'u I have a more serious intent in mind by

' raising this material. The Court's opinion 1
of me is for the Court to reach. ‘

What the letters show, and I attempted to

| make this clear in the second affidavit which
I filed in this case was something S0 mewhat
different than the thrust of my original
- moving papers. ‘
Q® < i Your Honor has addressed himself in his
‘oral opinion purély to the thrust of what was
in my ori;inal moving papers and has as if by é

7" magio apparently 1gnored the thrust of the

! reply affidavit which attempted to co-relate




Colloquy >

o0

i oA 4

T\ i
W

4

&4

' a1l of the material which is before the
' Court, and 'I'd like to speak about that for

. & moment.

y r

As Your Honor did point out, Mr. Purcell

. did mention Mr. Maynard in a February letter

‘after his first two letters, in which he

fwanted to rat on the entire mental population

l-»at Mattawanand did not gain an appropriate

- pesponse from the District Attorney.

In effect, in one of those first two

' .-1etters he said "I will also testify against

all the rodbbers and murderers of ny type."
I wouldn't confabulate was the word in the

letter.

Those two letters drew no response, but
the third letter involving Mr. Maynard did
set the wheals of justice into motion.

After the wheels of Juutiée were set

 spinning Mr. Sawyer called Mr. Purcell in and
took & "Q" and "A" from him, which I have

' also attached. Interestingly enough the

District Attorney in its responses has not been

totally candid with the Court, because it \

hasn't indicated what if any contaots any of
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the investigating police had with Mr. Pur-
cell, aka Sullivan, prior to the "Q" gnd
"A" of April 14, 1970. |

The detective or should I'aay patrol-
man, and I recognize his present status,
interviewed Purcell in the interim period.
Hhat.were their conversations, what notes

were taken, what did Hanis tell Sawyer, 1if

/. anything, and by the way, Mr. Terrence O'Reilly,

‘;who was also in the case, and is in it now

with regard to those initial conversations.

Nothing was turned over prior to the

April 14, 1970, "Q" and "A". As Your Honor

I am sure is aware that April 1l4th "Q" and

"A" contains nothing but pure conclusory

! atatgmenta as to Maynard. |He confessed to

me, he told me he did 1it, and then there 1is

. also the mention on Page 5 of Exhibit J, there

1s mention of & Mickey Hurley, an Alex the
aecpnd:pama is Annreq,,and a Jimmy Jordan.
Apparently according to the testimony
statements were made in front of these three
people. We have no knowledge as to whether

this was ever checked out. Mr. Maynard
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doesn't know the existence of these three
persons, but in any event those three names
are mentioned in the April 1l4th statement.

THE COURT: I am aware of that. We

discussed that in chambers.

MR. STEEL: I am putting it on the

" pecord, Your Honor, because that is why we
f have a record. Then Your Honor 1s aware on
~ April 17th, three days after that April lith

"fstatement, all of a sudden Sullivan - - Purcell

now has specific information about Maynard,

 vh1a vehicle identification number, all of the

things which were taken from Maynard when he

was arrested back in 1967, and he was in the

s precinct in May of 1967, all of a sudden now

ppear 1n a. letter addreased to the District
Attorney's oftice, and thereafter we have

‘a seriea of lettera 1n which Purcell talks

W”ﬁ}i@péutfhow he wants to be put in civil Jail.

Originally 1f you remember he was being

; ;\threatened by friends of Mr. Cody, but now

he was worried about being threatened by
friends of Mr. Maynard.

Apparently the District Attorney's office




"~ aware of that letter.
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didn't move quickly enough for Mr. Purcell
and'he-itarted‘sending a series of letters which
I am sure Your Honor is aware of, in which

Qe said 9Maynard didn't confess to me. Those

iere allegedfatatementa and I took law courses,

.Mr. Sawyer, and in my law courses I ha?e for-

“gotten, alleged something without any mean-

ing. He didn't say anything to me, neverv

confessed to me", and one of the letters

- finally gets to the point "If you don't do

something with me the deal is off." It is
a P- 8. which says frankly, and I shall be

direct. I am sure Your Honor is very much

It is at this point that the District

"’ Attorney's office decides that their honest

~ witness, who already renounced his role in

this situation, it is at this point that he
is put in civil Jail, and I quoted interest-

ingly enough in my affidavit one of the let-

 ters which talks about how he is having dif-

ricultjvremembering and perhaps sodium pentothal
would be helpful to him. |

- Your Honor, I regard that as a veiled
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reference to part of the deal while being
in civil Jail, éhat he be rewarded with
druga while he is in custody. I am sure
Your Honor 1s aware of that reference in ny
affidavit.

Lo and behold this gem, who is now

~ taken out of the normal cuatédy and given
_divil ﬁailitreatment, now starts being given

. doriden for a week and then his dosage 1s in-

" oreased four times to the level in which a

~payoh1aff18t, and I am sure Your Honor is

- familiar with him, because he was head of the

entire prison hospital unit, Dr. Kaufman,
states 1t 1s totally outrageous and is in

effect quasi-criminal to give persons dosages

of that level. That 1s a mind altering

We might have a nice threshold ques-

tion as to whether or not this drug was given

- to Mr. Purcell - Sullivan so that he could

resell them in c¢civil jJail, being what was go-
ing on with the near fatal dose of drugs being
given to a witness in civil jail.

You also have éhe question as to whether
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or not the detectives who kgpt shuttling .
Purcell, aka Sullivan, over to Sawyer's of-
fice, were aware that he was under this drug
dosage.

Interestingly enough the DistrictlAttor-
" ney has not supplied any information as to
P héw»many times Mr. Sullivan, aka Purcell, or,
‘vlce’versa, was brought over to Mr. Sawyer's
office, what dates he was brought over on,
wéat notes were taken, who was present.

We don't have the civil Jjail sign out

" book to find out how many times Detective

. Hanis went over there. We don't have the

5 i District Attorney's books, visitors' books,

as to who was brought into the District At-
‘torney's office. We have no memoranda of the
discussions which took place, other than
. the original "Q" and "A", and, Your Honor,
) I would call rog prodﬁcelon of those records
at this time.

It would seem to me that Your Honor may.
igllnwiah to fully evaluate the evidence in

this case, and I of course am in & position

;only\tokaak;Your Honor to have these records

24
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',prdduced.:. They are public agencies and \
' your Hon6r‘wou1d have to sign the requisite
~subpoena duces tecum to require their pro-
~_duction. | ¥ ask Your Honor to sign such a
- subpoena.
THE COURT: For what purpose, Mr.
_Steel? ' Assuming that he went over to the
| District Attorney's office every single day
i 5pom the eivil jail to the time he pleaded
guilty and was released, how would that add
anything to the case?
MR. STEEL: Your Honor; it seems to me
" a sophisticated analysis of this record has
to be made.
; THE COURT: Let me say this, as far
as I am concerned I don't see where it would
have any effect. However, I will direct the
© Dlstrict Attorney to supply you, if he has 1t,
with a 1ist of the times that Mr. Purcell or
the materlal witness was brought over to the
District Attorney's office. l
MR. STEEL: As well as abstracts of the

civil Jail book which Purcell would have had

to sign out on.
4

O —
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THE COURT: I don't know. Is there

such procedure?

MR. STRELS Yes, there 1s. I asked

for it when 1 was over in the civil Jail and
~ they said without an order from the Judge

I would not be able to get it.

. THR COURT: I will sign such an order.
You will supply that to Mr. Steel?
MR. CEDERBAUMS: Yes.

MR. STEEL: And any notes, memoranda,

I;etoetera?

MR. CEDERBAUMS:t To my knowledge there
are no notes.

“" MR, STEEL: Strange how there are never

;any note;lor‘a;man who keeps coming over to

.. one's office.

3

' THE COURT:! Do you know offhand how many
tiﬁes Mr. Purcell was brought over?

MR. CEDERBAUMS: I have to check it.

MR. STEEL: I think you will find in
terms of accuracy in Mr. Purcell's affidavit
he_doea eéecem to have a pretty good understand-

ing of the pictures on the wall in Mr. Sawyer's

office, the names of the secretaries, some

P S
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conversations.

Perhaps hé has a fine imagination, but

: it seems to me if Your Honor reads thaf as-

pect of the affidavit fairly closely, even

‘ discounting for Mr. Purcell's mental status,

there might be a hint of truthfulness which
comes out.”

THE COURT: Apparently both you and Mr.

Sawyer find a hint of truthfulness in Mr.

: 1Séllivan. I find none whatever. This is

not to say that every single word he says is

- It is obvious the man as I have indicated

is a demonstrably perjurious individual, with

a history of homocidal mania.

MR. STEEL: Yet he's kept in civil Jail

at a cost of seventeen hundred dollars of the

taxpayers' money. Mr. Purcell writes let-

tgra-to the New York School of Journalism

A,to aet in that school.

Interestingly enough Purcell states in

.'his ‘affidavit that the purpose of that was to

make him look good as a witness. ! Somewha t

believable statement given, the fact that

e
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‘Purcell was kept for seven months on ice as

a prospective material witness.

THE CQURT: Mr. Steel, I am sure you are

aware of the fact, it should come as no sur- \

priae;foftén-thé prosecution 18 required to

; utilize witnessea who are not all as the ex-

1
ta

presuion goea clergymen.

\?hey often have to rely on stoolpidgeona,

~ murderers, rapists, robbers, and on occasions

liars, and on occasions the fact that a Dis-

trict Attorney who utilizes a witness may

- achieve some sort of rapport where he feels

he can rehabilitate him and try and help

him, that's happened before. I am not talk-

'~ ing about this particular individual.

MR. STEEL: This particular case is

. wnat I would like to discuss, Your Honor.

A murderer can tell the truth, 8o can azrapilt,
but a liar is a liar. ‘

THE COURT: Mr. Steel - -

MR. STEEL: Let me finish - -

THE COURT: Please finish this aspect

8- o § P

MR, STEEL: #When I say sophisticated I

_——
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4 | _ ' mean to say one can't look at the Sullivan - -

—

: s % ‘Purcell ineident as an abstraction in this

‘:> : " . ‘case., One has to remember there is a long
. dissent here, which was quite noticadbly upset
of the 1issue, of forgery by my client, namely,

: ; B ' : i. *; uhile in the prison. ;

The same Judge found the orficera had

!
engaged in suggestive practices with the three

A SEAGE eye witnesses. The alibi witness in this
.;rf;fifﬂi}ﬂ? case ‘was put in civil Jail, according to the
] SRL I 78 ST R 'diesent, contrary to law, fully negated his

: i LA "0 ¢ l,
8 TN St S0 NI AL L0,

; entire alibi testimony.

D8 2 o A T e Py T S
. } B { 3

This 1sn't Juat one separate incident

-
X [ ets
e
-«

~in this case which you can lean on. Perhaps
1 3 " ;  you look at murderers and rapists and who-

ever else Your Honor had in mind in the

case, but at a certain point you start to

.

construct a pyramid of malfeasance in a pare

~ticular case, and this case I suggest to

O i Your Honor has reached that level, and that

is why it seems to me the Sullivan - - Purcell

matter is precisely relevant at this time,

and I agree with Your Honor there is no ques-

tion when you look at these letters he wasn't !




30
Colloquy
given the drugs first, he was given the drugs
later, but when he was given the drugs he had
already written letters saying Maynard didn't
confess to me. I have nothing to do with it.

That 1s the point, when he started to

”.get his feelings, when he was given drugs,

" when he was put in eivil Jail, when the let-

\

ters started going out to N. Y. U. School of

Journalism, that is precisely the point, the

District Attorney starts going through his
“° 1ittle trip in this particular case, and it

1s precisely the reason why it seems to me

Your Honor should focus in oh it.
I agree with Your Honor the original
thrust of my moving papers, because I was in

the dark, worked on a theory which now proves

_to be incorrect. The theory, however, that

comes out of the total harass of papers 1is
Just as venal, Just as horrible and Just as
destructive to the system of Justice in ghis
country as the original thrust of the moving
papers was, and I would like Your Honor'to
focus on that, because that is the 1asu§ which

i8 now before this Court on the Sullivan - =

e
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' PH D) Purcell matter.

"+ Now, I have some other matters which

‘would like to take up with you and that

e MR ;;Vigliges"tb the Murphy situation.

THE COURT: I am going to have & hearing

: 'on that.

g?. STEEL: It 18 preliminary matters.
I am not going to argue the matters in ad-
vance of the evidence. I wouldn't think of
do'ing that.
| With regard to Murphy I note, as I am
sure Your Honor did, in the police memorandum

book attachment to the District Attorney's

answering papers, a statement "I saw sailor

Jump in the car and drive very quickly up

~_the street.”

Now, I bring that to Your Honor's atten-
tion because I am sure, as Your Honor is aware,
there is a question as to how much light'

existed on the street at night, and, in any

~event, 1t was relatively dark. We are talk-

ing about darkness and what the degrees of

darkness were, and this is the first thing

that Mr. Murphy said to the police on the
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~ Bcene, according to the submission of the

District Attorney's office.
Now, the District Attorney's office k
takes the position that that 1is neutral and

that 1s the reason why it was never turned

over to counsel, it 1# '73, in six years,
because that statement 1s neutral on its
fac:; and as I understand from that particu-
lar posture of the District Attorney's of-
fice defense counsel shouldn't be given the

opportunity to interview at least prior to

trial witnesses who told the police at the

_beginning "I was close enough to see one of
the men drive off from where the shooting
occurred”, so that the District Attorney's
office has a perfect right to interview that

.witnesi énd'draw‘its conclusions that he 1s

not helprul to the prouecution and not help-

- ful to the defense and not turn that matter
‘over to defense ‘counsel to allow him tb make :
the same evaluation that the District At- E
torney made,

Now, Your Honor well knows that in

many c¢ivilized states in the United States,
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and I could name offhand New Jersey, Michigan
and California, I am sure there are many
others, as a matter of course prior to trial
TCiall suohrmaterial 18 turned over to defense
A counsel, so that civilized trials could be
j L’i;, had and mistaken witness cases like this
rLaren't dragged through the Courts for years
~

- and years.

However, the District Attorney's office

in this particular case, as I understand it,
‘takes the‘position neither Brady vs. Maryland
~ nor Rosario nor any other case requires that
“  type'of‘material to be turned over. I as-
'—;A_sume that 1s their position, because if 1t
'weren't their position Your Honor could rule
' »f - a8 a matter of law that there should be a
new trial in.this particular case, and I ask
. you to rule as & :natter of law that there
should be a new trial in this case, based on
_ ' undisputed disolosures in the District At-
torney's files.
L B R R niﬁithfregard to Mr. Murphy as a minimum
];priér'ﬁo trial and not at this stage I should.

‘have the right to interview anyone who says
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he saw what happened, and it 1s an outrage

. for me to be here six years later with a man
b who has been in Jail since 1967, being shown

' f a statement for the firat time of a man who

was at the scene of the crime and saw at

L-leaat some of what occurred, maybe not all,

’f;'but as Your Honor knows trials are pleces

of a puzzle, and he might have had a little

‘plece that would have been helpful to me

ffromﬁthe very beginning, certainly helpful

" 'to the ‘original trisl counsel back in 1967.

I am claiming from the face of the of-

ficer's book, the so-called neutral informa-

tion, it didn't say "I didn't see Maynard
flee." It couldn't have said that, because

Maynard wasn't arrested for six weeks and

 then he was released.

That ia all it said. It said more, but

among other things 1t said "I saw sailor

 Jump in the car and drive very quickly up the

street.” Now, that car was exactly at the

point where the marine was shot and it was

-~ dark at night, and anyone who 8aid he could

see the sailor Jump in the car was obviously
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in somewhat close proximity to what oc-
curred, and yet Mr. Sawyer had the nerve
.to go to the jury and say only three paople
came forward, This i1s & terrible city.
There are crimes committed. In Queens re-
member the murder of the woman in the street
‘and\the people in the apartment building.

__That 1s what Mr. Sawyer went to the jury

./ ©:4n tnis case. All three who came forward

-
A S0 i

4;pioy?d‘ogt’that man.

x _QiTng COURT: Wasn't the request for this

: saterial mide?

 MR. STEEL: _And it was denied.

THE COURT: Isn't that the ruling in this
. case? '
' MR. STEEL: Your Honor can hide behind

: 1e;a115ms‘1r you wish.

| THE COURT: I resent that, While you
have a function I have a function as well.

If I felt that a statute was unconstitutional
and a Court of Appeals case held it constitu-
tional I would be bound by it. You could argue
": with me about hiding behind legalisms.

MR. STEEL: I apologize to Your Honor.
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* Let me suggest to Your Honor that the ruling
b in this case was made in the abstract, that

;th? ruling in this case was made because I

:  ua1d to the Court turn over, because I want
'iﬂfto nee_ghat's in there, because there may be

v["OthhinE llke that, and over here Mr. Sawyer
qﬁyq "You'r.Honor, I have reviewed it."

' MR. CEDFRBAUMS: Not Mr. Sawyer.

s . MR. STEEL: The seat is the same and

'/ the seat 1s the same in this case, and Mr.

V r i”sawyer_says I get the subpoena duces tecum

"fgﬁby motion and'orally asking for it, and Mr.

!

"€ Sawyer‘says "Your Honor, I have reviewed the

~ file. I know my obligations. There 1is

"5nnoth1ng in here that could help him."
" That 1a‘the abstraction, Your Honor,

that was ruled on by Mr. Justice Davidson,

" and the Appellate Division didn't review that
. aspect of the decision, 8o you have a trial
' Court ruling and no ruling from the Appellate

- Ddvision on that particular issue,

36

THE COURT: Was it raised by you in the

. Appellate Court?

MR, STREL:  Yes and not ruled on. ' No
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' reasoning 1is given.

. THE COQURT: Not reversed on either.
MR. STEFL: What I am suggesting to
" Your Honor 18 that now we know what was in

~ that 1ittle packet over there of material

<"; which Mr, Sawyer had scrupulously read to

.determine that 1t was of no value whatsoever
to the defense, and then made his statement
to the Court, so it seems to me that issue
i is not foreclosed.

THFE COURT: Are you making another

| motion in front of me?

MR. STEEL: I think that 1s before you

- 4f you read the motion papers. I don't think

* .. Your Honor dealt with it. Yes, Your Honor,

. _‘the end of the original moving papers raise
that issue of the failure to turn over.
If you read pages 23 and 24 of my original
| moving affidavit - - |
(Court reads pages 23 an& 24).
THE COURT: You say the files remain
secret. What you are’really saying is that

this constitutes error. There is no applica~

_5tfo§1h9re;‘: Mr Steel, I am not trying to be
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. _who originally told the People, as is shown
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plcky with you.
' MR. STEELS I now so make that applica-

tion, Just so it is clear you will have that

- ~issue before you.

;ff “MR. CEDERBAUMS:: We are talking now

about a witness in regafd to which Your Honor

' &7.6rdered a hearing. ~ If at the time of the

’jhearing Your Honorchnsidera that a witness

by our papere,‘he heard a8 noise and he saw

' a sallor driving away, if this in some way was

in violation of Brady, after the hearing you

can rule on it.

This witness will be before the Court

',,and there will be & hearing before you. I -

suggest we hold it until then. $
MR, STFEL: I haven't made this applica-

tion before, so I would make the application

now, that whatever other material the District

" "Attorney's office has in its possession, and,

' Your Honor, I can tell you I have walked into

Mr. Cederbaums' office, I have seen a stack of

D.D.58 on his desk, some of the D.D.58 I have

observed having No. 248, for example. I re-

oaes oo
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" ceived about twenty D.D.5s.
The rest for some reason are kept in
<E’ }_  ;:. .:the safe keeping of the District Attorney's
i orriée until I happen to lock out with a
o private detective and find a man at the
. s¢ene and then the D.D.5 18 presented to the

'-vcourt.

It seems to me, and I am making this

";pplication for the first time, in light of
‘the disclosure "I saw a sailor Jump in the
o car and drive very quickly up the street”
there 1s‘no more credibility left to the
District Attorney's office claims that their
- method of observing neutrality is fair to both
w3 LA Ttne ‘Peopld of.the State of New York and the
2 Ay }ldpfeqdant; and that the only way that type
= l Af aearchtor the record can be made is if
.?i“¥y;thJ;;00hhﬂéi ﬁiﬁselr makes an 1ndepengent search

of all the D.D.5s.

@ R In chambers I pointed out I will go .throush
those D.D.5s and I willlcheck on any people
who were at the scene. Mr. Cederbaums was ;
aghast that defense counsel would take those i

D.D.58 and look for new material which might

‘“"“-'H"-----u-w!n--ulul-ll-g---l----l-nunuun-nnl-'-i--n-ﬁnu-—-—
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J'-:Vhelp the defense, but I promise you, Your
. Honor, I will check, if those D.D.5s are
| . furned over to me, and I ask that the entire
“file be turned over to me at this time, six
.. Years lafer, 80 that defense counsel can
- check and see what else 18 in that hidden
'ﬂ;frecOré‘that for some reason I can't have
..aécess to; and it seems to me that the motion

is ¢lear.

I apologize to the Court for not having

lJ 'forma11y made 1t on papers prior to that,

but I do make it now and it seems to me that

'_115 fairly clear.

Now, one other matter which I would like

. to put on the record, because I believe it

to be important, and frankly &as an attorney

. I have had some difficulty in figuring out
: exactlyfwhat.the significance of it is, but

I don't want to not put it on the record and

then at'aome‘future date be faulted for

‘" that.

In February of this year I received a

"

telépﬁohé‘cail from a ﬁdn who purported to be

»

Adrienne Connor.
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THr! COURT:  Are yéu‘goins to go into
' something not before me now? _
‘G:’ £ s : ' f f ;MR; CEDFRBAUMS:  Por the record, this
‘ i ' matter dealing with Adrienne Connor has been
‘paised in the form of a motion to set aside
:.fvfithe Judshent similar to this one. That has
'”=.f.a1r§ady~beén'11tisated and decided by the
- Court. ' '
MR. STEEL: . I would like to put' the
material oh the record so at least ig is

ok preserved.

' TH® COURT: Mr. Cederbaums says there's
'7 abeen‘a motion on this.
m. CEDERBAUMS: I will bring up th6'

‘. Court papers, if Your Honor wishes to see
jf}"them{’

. STERLA . There's been a ruling in the
: 'Appellate Division against the relief re-
' quested, which was a new trial. The Appellate
vy piyiﬁion didn't rule. sufficiently on the

e..zﬂr,‘\ﬁt:'g, : W } b .
- original Adrienne Connor material, but it was
‘..H f";’ ¢ I &5 o ‘.. - ‘ - Bt | ‘
.11/ brought to the Court's attention.
: g'tgw'-)}x*qm talking about evidence after the

Appellate Division ruling, which couldn't

S b o ——— >
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have been brought to the attention of ﬁhe
Appellate Division. I am suggesting to
Your Honor what I'd like to do 1is pﬁt on the
record the fact that in February Adrienne
COnndr confessed to this c¢crime, called me
up, @ man who purported to be Adrienne Connor
‘; 1h.February, indicated, asked me repeatedly
| was I Mﬁynard'a attorney.

; I answered him yes. I kept saying
"What do you want? Do you want to see me?
‘i Do you want to meet with me?"  He refused

to answer any of those questions. The only

~information he gave me he was in MNw York

M£01:&qgnq had -gotten out of State prison and

at the end I asked him to meet with me or
1‘fwhat did he want. ' His reéponse was in what

‘ seemedygéﬁme.to be threatening tones "You
will be hearing from me again", and then the
phone c¢licked off. ‘

I notified Mr. Cederbaums of this par- \

ticular fact and told him I regarded the call
to be threatening and asked him if he could

use his good offices to at least check on the

location of Mr. Connor, because Mr. Connor
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Y
had been in Jail for a shotgun robbery, and

I felt that I was entitled to that as a

“ minimum.

I reported the matter to the police.

3 IAalso asked Mr. Cederbaums if he could in-

_form me what his investigation or the investi-

. ‘gation of his office had revealed as to the

.f whereabouts of Mr. Connor on the night of the
“killing, in that it seemed to me the purport
“of the call from Connod to me Somewhat revived
. in my mind the issue of Adrienne Connor, and

I asked as a matter of good faith and coopera~

tion, public spiritedness, that the District

' Attorney's office reveal to me where Adrienne

7" Connor was on the morning that Sargeant Kroll

. was killed.

They had means to investigate, and the

.«; conference before the Appellate Division d4id
 spec1ry facts consistent with the crime it-

- self, and Connor did fit the description at

least somewhat better than Mr. Maynard, who

has no connection in terms of the physical

i deaqription with the eye witness testimony.

I have asked Mr. Cederbaums in the halls

43
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or this graoioua building many times for

- what follow up he made on the Adrienne Connor

o matter.  Some weeks after the 1n1tial inter-
" view he told me Connor maxed out in State
.Hprla;ﬂﬁénd éherefore wé”cén't find him,vand

‘"irthey havo no way of tracking him down. He

";said "Would you filo a criminal complaint againet'

7w~him?‘; and I said I am a- lawyer and merely be-

cause a man says in threaten1ng tones "I am
i going to get back to you", and the yholeAcon-

" versation seems threatening, I didn't think
thas was enoﬁgh to take that particular ‘

action, but it seemed to me the District At-

" ‘torney's office could at least do some check-

" ing and could turn over whatever material

.1t had on Mr. Connor to me at this point,

both in the interests of Justice in the May-

" . nard case and in the interests that I have a

- wife and three }ittle children, who are of
'laome céncern to me. . \
' ‘I have had no response from the Di;trict

Attorney's office with regard to the Connor

incident, and perhaps merely by the fact that

we have a Judge and a stenographer and people




iy
Colloquy

in the courtroom I am Just seeing 1it, perhaps
your good offices could bring about some
‘:’ | :k light into that additional tunnel of dirkneas,
~-to use a rather horrible cliche.

That 1s what I have in mind, Your Honor.
 "Aa I say, - I would ask for a ruling on turn
.1“over of quite a bit of 1nformation, all the

D.D.58 and other memorandum which the District
;f  Attorney's office has so scrupulously guarded
in this phrticﬁlar case.,

I would like all the material with regard

to Purcell - - Sullivan, as to how many times
; he graced the office. ‘ 4
| THE COURT: I have already granted

. that.

\ ' Rk MR. STFEL: I was just summarizing.

| ”z.?kfflﬁg ;Z:;E}?.THECOURT: Do you wish to say anything,
,t\., ur.*cederbauma? You don't have to.

3 e o 3 5
3 Foar J i

e NI AT . CEDFRBAUMS: I really don't feel
% A?-J;Hfﬁif‘compelled to make a rebuttal,
MR, STEELt What about 2 ruling oA the
‘D.D.Bs, will you take that under advisement?
THE COUR?: Yea. This is adjourned until
Monday, May Tth, 1973, at 2100 P. M.

45
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