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SUPREME COURT OF 'I'HE STA'TE OF NEW YORK 
COUNTY OF NEW YORK 

THE PEOPLE OF THE STATE OF NEW YORK, 

-against-

WILLIAM A. .MAYNARD, JR. , 

Defendant. 

-x 

- - - - -x 
STATE OF NEW YORK) 

) ss.: 
COUNTY OF NEW YORK) 

Indictment No. 
3937/67 

Lewis M. Steel, being duly sworn, deposes and says: 

1. I am one of the attorneys for the defendant in the above 

captioned matter and submit this affidavit in support of his motio 

for a certificate of reasonable doubt. 

2. The defendant was indicted on November 1, 1967~ ~nd J} 1,-i.,J-"t, 
1t I ~ J '"-b,..J' I'] ~ 

accused of the crime of murder in the first degree./1 He was arrest d 1, 

in Hamburg, Germany, on October 27, 1967, and has been in custody, 

either in Germany prior to extradition, or in the Manhattan House 

of Detention, from that time until now. His bail, prior to con-

viction, had been set at $50,000. ·, 
\ 

3. In May and June, 1969, the defendant ·was tried for murder 

in the first degree. The jury was unable to reach a verdict and 

was discharged. In September, 1970, a second trial was commenced, 

in which the defendant attempted to represent himself. This tria 

ended in a mistrial by consent in order to allow a private attorn 

to enter the case. 

4. A third trial commenced on October 8, 1970, before Honor-
// 
.)k J~tt.J ,-., 

able Irwin Davidson, in Part 43 of the Supreme Court. aa. Decembe 
~ru. ~ ,( J,lt ~ ~ h~ T.,;f-fl..t ~~ ~ ;':p 

9, .i.::,, u, ))tk t j z._i· returned a verdict of manslaughter i~.J ·. first 

degree. ~ , f ·e,,,J,/ 
5. The defendant was sentenced to /0 () "1S. ~ 

o..~ 

on \iriuar1 Y , 1971, and filed his notice of Appeal, a copy of 

which is attached hereto as exhibit~, on:~ , 1971. 
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NOTICE OF t!OTTQJ~ I OR C:J=:RTIEIC/\TE OF REASONABLE OOUBT 

SUPREME COURT OF TIIE STATE or NEW YORK 
P-iillI 38~ 
NEW YORK COUNTY 

,,-PEOPLE OF TJIE STA TE OF NEW YORK, 
Plaintiff-Respondent, NOTICE OF ;f~ 

~ N~,NO. 3937~ 67 -against-

WILL Il\M A . MAYNARD , JR. , 
Defendant-Appellant. 

SIRS: 

PLEASE TAKE NOTICE that upon the annexed affidavit of 

Lewis M. Steel duly sworn on the 1l~ay of January 1971, and upon 

all the pleadings and proceedings heretofore had herein, the under­

signed will move this Court at a Special and Trial Term Part 30 thereof 
j 

to be held at the Courthouse, 100 Centre Street, New York, New York, 

on the day of January 1971, at 10:00A.M. or as soon thereafter 

as counsel can be heard, for an order granting defendant a certificate 

of reasonable doubt and admitting him to bail pursuant to the pro-
520 and 555 

visions of § §527 /of the Code of Criminal Procedure, pending the 

determination of defendant's appeal from a judgment convicting him of 

violating§ 1050 of the Penal Law, and for such other and further 

relief as to the Court may seem just and proper. 

N. Y. 

1971 
\ 

TO: Frank S. Hogan 
District Attorney 
100 Centre Street 
New Yor•k, N. Y. 

r.lerk, Part 30 
Supre!me Court 
New York County 

Yours, etc. 
Lewis M. Steel 
Daniel L. Meyers 
di Suvero, Meyers, Oberman & Steel 
350 Broadway 
New York, N.Y. 
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prosecution relied almost exclusively upon eyewitness tes­

timony. The prosecution witnesses who gave eyewitness tes 

timony all had given descriptions of the perpetrator to th 

police soon after the incident which differed sharply from 

the defendant's appearance, age and height. 

There were three prosecution eyewitnesses produced at 

the trial. The first, Robert Crist, told the police that 
I 

- ( ~ '' j ') I 
the perpetrator was 5' 8" tall ~ ranscript ~ 1-::1•~ 80-) V 

and 17 to 20 years old ~ At t h e trial 

Crist described the perpetrator as b e ing 5'10" to 5'11" 
who was 6' tall 

tall and 18 to 21 y e ars old (T 699). The witness,,,was posi 

tive that the perpetrator was smaller than he was (T846). 

The best description that Crist could give of the perpe­

trator was taht he looked like "the average looks of a per 

son that you pass in the street," (T 854). Crist was the ·, 

only witness directly involved in the incident. 

Michael Febles, an alleged bystander, originally descried 

the perpetrator as 5'10" to 6' tall, 18 to 20 years old 

(T 1828). Febles described the man he saw as having "a 

very dark complexion," (T 1832). About the perpetrator 

at trial, Febles testified that the skin color of the man 

I 
was "not too dark, not too light" (T 1097) and that he had 

"no idea" (T 1126) how old he was . 

The third eyewitne ss, Dennis Morris, who also claimed 

to have seen the incident, first told the police that the 

perpetrator was 5'8" to 5'9" and about 18 to 23 years old 

(T 1422). In addition he described the perpetrator as hav 

ing features like Martin Luther King (T 1424). At trial, 

Morris said the perpetrator was 5'7" to 6' tall. 

The testimony of all three ''eyewitness" varies greatly 
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with the defendant's actual age and appearance. #On April 

3, 1967, Maynard was 31 years old and was 6'1 and 1/2" 

tall (Defendant's Exhibit K). The many pictures of Maynar 

in evidence indicate he looks nothing like Martin Luther i' ,,, ~w,~ µJ 
King. ~ ey.a: if.:!ff'ess testimony ~o reveals that~ 
~ ' 

tbrc to};itRe~~es a~l altered their origi?al descriptions 

of the perpetrator to better conform with the appearance 

of Mr. Maynard who was sitting before them in Court. 

th 
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Although the defendaft had made a series of motions ask 

ing for the production of all exculpatory material in the 

possession of the prosecution, ,under the doctrine of Brady 
I 

v. Mary;eand, .3'13 U.'r>.- S"!, (l q t '5 ~ , the district attorney 

neglected to reveal, among other things, that certain eye­

witnesses had identified persons other than the defendant 

as the perpetrator of the hom~ ide. This information was 

recorded in official police memoranda in the custody of 

the District Attorney. This material was not received by 

thedefense until at least three weeks into the trial : thus 

making it impossible for the defense to locate these wit-

nesses. 

These eyewitness identifications, adverse to the inter­

est of the prosecution, are summarized in a motion to 

dismiss the indictment which was denied at the end of the 

prosecution case (T 1870-1881). The defense argued that 
\ 

by withholding this information, the prosecution had made 

it impossible for thecle.fense to locate possible witnesses 

uhat would exculpate the defendant, and thus denied the 

defendant due process of law. Finally after the defen­

dant's motion to dismiss the indictment on October 27, 197 , 

for failure to produce exculpatory material in time for it 

to be used, the district attorney revealed additional 

exculpatory eyewitness accounts (T 1885-1886) as well as 

the Connor confession .. Again, a motion to dismiss was 

\ 

was de nie d (T 1890), contrar y to U.S. ex rel Mears v . Wi lk 'ns, 

326 F.2d 135 (2d Cir. 1964); U.S. v. Spangele t, 258 F.2d 

33 8 (2d cir. 1958); u.s. ex rel Thompson v. Dye , 221 F .2d 

(3d Cir. 1955). 
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detectives who investigated the hom~cide and attemp d to 
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~ied the defense the right to present 

the testimony of a lighting e•pert with regard to lighting 

conditions at , the scene of the homtcide and to rebut somr 

of the calculations and opinions of the prosecution's 

lighting expert (T 2852-2858). The prosecution had pre­

sented expert testimony that the level of lighting on the 
twice 

sidewalks in question was/the city average (T 428) as well 

as testimony that the light from a bank window near the 

scene of the homicide, "would aid in visual observation 

because you could see objects against the illuminated 

background," (T 429). On cross examination, the prosecu­

tion expert, who made his readings two years after the horn -

cide, admitted that he determined certain lighting levels 

through the use of a 

light meter readings 

mathematical formula rather than by] 
~1,,.. 

(T 462). He/ did this because there 

• 
was not ~ enough light at the scene of the ·hom1lcide to 

produce a reading on~ s~~~itive light meter. The defen­

dant's lighting expert was prepared to testify, among 

other things, according to an offer of proof, that the 

mathematical formula was unreliable, and that the bank 
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lighting actually made it more, rather than less, diffi­

cult to identify persons at the scene of the homocide 

(T 2852-2853). 

The prosecUtion!s case hinged almost entirely on night 

time eyewitness identifications. Therefore, the Court's 

ruling prohibiting defense expert lighti~testimony was 

highly prejudicial. This is especially so because the 

District Attorney in hi s opening referred to the scene as 

being "a well lighted area of this Cit , " (T 336)) ~ 

C 

only be developed by a reading of the entir 

record . Among other things, e-=:re:ading 1,Jria::a 16.cS:l tb@i:,­

the judge unduly restricted cross-examination .of prosecu-
J Cyr L.i:-/, 

tion witnesses,protect-i..g j;J;i.em from cross~examination 

based on prior inconsistent statements; consistently pro -

hibited defense counsel from intoducing documentary evi ­

dence to corroborate testimony of defense witnesses; 

and refused to allow any testimony by certain relevant 

defense witnesses . 

By contrast , Judge Davidson relaxed the rules of evi-



dence when the prosecution sought to introduce evidence 

and allowed the prosecution free reign on cross-examina­

tion. For example, in the direct examination of Gino 

Gallina, a former prosecutor of the defendant who handled 

the first trial, the witness was allowed to(i)relate his 

conversations with persons who were not called to testify; 

(ii)was allowed to give his opinions about the motivations 

of various witnesses whG did testify; (iii)was permitted 

to characterize defense witnesses as liars, prostitutes, 

and pimps; and (iv)was given free reign to generally give 

a summation of the prosecution case in the form of direct 

testimony (T 2979-3123). 

~ 

Z OS-
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'ff". The record reveals that Judge Davidson was personally 

insulting to defense counse# and defense witnesses in fron 

fl y. le 1hroughout the entire cross-

examination of a central defense alibi witness, Judge 

Davidson overtly indicated his disbelief of the testimony, 

uhreatened the same witness with a charge of perjury, 

an'd accused him of "putting on an act." Judge Davidson 

much of this / cross-examination an~ c.,.,,,i/ 
H• " ., o ~ I:,.. ''ro k 7 " d,..f,..., , 

personally took over 

badgered the witness throughout (T 2145-2271) · I\ By his con ✓, 
ct-?I~ 

:I duct, Judge Davidson effectively weakened the credlbility , 
~ ~ of th~ witnes ~ and undermined the testimony of all of 

the defendant's alibi witnesses. 

• 

~~ 

~ 
I 
I "i-c( ~ f'f 'f 2-Z-7 (I~ '2-7) / ?_~__,____J_M_u_rt_+ _ft _f'f _c.. R.._o _ _,) 

70 rff <;v~37( 2-J ~' /7<17)-r 
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On November 10 , 1970, the day the p rosecution rested 
,1...... s~A>' 

its case, the Assistant District Attorney ,.....-f3 tep1'ieiA ~ ryk , 

informed the Court, out of the presence of the jury, that 

he had been aware since April, 1970, of the existence of 

"an individual other than the defendant" who had made 

"some sort of confession with respect to ... the homocide" 

in question (T 1887). Sawyer 
l,-t .(...I f f>--c. h\,..,.. £..,. c:{ ,, 11Pt,,ir<e:, f:1 ~k r " 

_,~1 
told the Court (T 188~ that 

on the basis of private conversations he had with this 
W~~ H~ ~ 

individual,P Adrian Connor• 
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Sawyer there-

upon turned over to the defense a , copy of the confession 

which was made on two separate occassions to prison offici ls 

of the Attica Correctional Facilities. 

Judge Davidson appointed legal counsel for Mr. Connor. 

Thereafter, at the request of Connor's counsel, Judge 

Davidson ordered a psychiatric report prepared to determin 

whether Connor was competent to testify. On November 18, 

1970, a report was filed in which Connor was found 

competent (Court's Exhibit 13). 

Thereafter, defense counsel did subpoena Adrian ~Cbnnor 

as a defense witness. Judge Davidson, however, refused 

to allow the defense to call Connor as a witness. Instead 

Judge Davidson conducted a "hearing" outside the presence 

of the jury. At this hearing, Judge Davidson called Conno 

as a witness. When Connor invoked the Fifth Amendment in 

response to a question regarding his confession, the judge 

\ 
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quashed the defense subpoena, excused the witness, and 

ordered his return to Attica State Prison, ruling that he 

would not allow Connqr to testify and invoke the Fifth 

Amendment in front of the jury (T 2483-2485). 

This ruling directly conflicts with the law of this 

state as set forth by the Court of Appeals in People v. 

Brown, 26 NY2d 88 (1970). Brown makes clear that a witnes 

can be called to testify before the jury regarding his 

own admissions if those be favorable to the defense. If 

he wishes to invoke the Fifth Amendment, he may of course 

do so. But he must invoke the Fifth Amendment in front of 

the jury. 

Moreover, the Brown _ _decision goes further. If a witness 

whose statements would be helpful to a defendant, invokes 

the Fifth Amendment, then under Brown, the defendant may 

present proof of the admission as an exception to the 

hearsay rule. 

Consistent with the Brown decision and because Judge 

Davidson did not allow Connor to testify, defense counsel 

marked the Connor confession as Defendant's Exhibit AA for 

C 
Identification (attached hereto as Exhibit 4) , and moved 

its introduction into evidence (T 2490-2499). This motion 

was denied. 

Judge Davidson attempted to buttress his ruling by 

referring to language in the psychiatric report questioning 

the reliability of the confession, notwithstanding the 

fact that defense counsel had objected to the use of this 

report in the absence of the right to cross-examine, and 

because its introduction was contrary to the rules of evi­

dence. Psychiatric testimony would go merely to the weight 

not the admissability of the evidence (T 2486-2495). -q-µ 

I ri7:dl~~~~~::=i-

~ JM,n) (), cdjJ 
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4' On December 29 , 1970 ,/y\drian , C!:>nnor c:onfessed 
b ✓ <rf~ ec! 

again to the homocide in question while~ returnia;rJ to Attica 

This confession/ recorded in the affidavit of Alfred Gary; 

Crr -
~-L½ 

a s Exhibit , formed the basis for a moti n for 

a new trial. This motion was also based upon my affidavi 

dated January 8, 1971, which contains summaries of my 

interviews with the Attica prison officials to whom the 

first confession was given. The recollections of the 

officials with regard to the Connor confession points to 

its reliability. In any case, the question of reliabilit 

is one for a jury to decide under the People v. Brown doc-
"-' er'"~~ -t,:; h."'-¥ ~ 

trine, and the defendant ~s @<Ji! itl~d to have t.ae jury 

hear testimony of the second confession . 
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