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UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

RICHARD SALUTE, LONG ISLAND HOUSING
SERVICES and MARIE KRAVETTE,

Plaintiffs-Appellants,
-against- 96-7398
STRATFORD GREENS GARDEN APARTMENTS,
A Co-Partnership, GERALD MONTER,
ELLIOT MONTER and HOLIDAY MANAGEMENT
ASSOCIATES, INC.,

Defendants-Appellees.

STATEMENT OF SUBJECT MATTER AND APPELLATE JURISDICTION

This case involves claims of housing discrimination based on
handicapped status, in violation of the Fair Housing Act ("FHA"),
42 U.S.C. §83601, et seqg., and claims of violation of the United
States Housing Act, more particularly 42 U.S.C. §1437f(t)(1)(A).
The district court had jurisdiction to hear the FHA claims
pursuant to 42 U.S.C. §3613. The district court also held (A275,
n. 5) that appellants had a private right of action under the
United States Housing Act to enforce rights provided under
§1437f(t).

On March 22, 1996, district court Judge John Gleeson issued
a Memorandum and Order granting the appellees’ cross-motion for
summary judgment and denying appellants’ motion for summary
judgment on the issues of liability under the FHA and
§1437f(t)(a)(A). A timely notice of appeal from that ruling was
filed on April 4, 1996. This appeal is from a final order

disposing of all claims with respect to all parties.




STATEMENT OF ISSUES PRESENTED FOR REVIEW

1. Did the district court err in not granting summary
judgment to plaintiffs/appellants on the issue of whether defen-
dants/appellees were required, pursuant to the Fair Housing Act
("FHA"), to provide a reasonable accommodation to Salute and
Kravette by accepting their Section 8 certificates.

2. In the alternative, did the district court err by
holding there were no disputed issues of fact with regard to
whether defendants/appellees were required to provide a reason-
able accommodation to Salute and Kravette, and by granting
summary judgment to defendants/appellees.

3. Did the district court err in rejecting as a
matter of law plaintiffs/appellants’ claim that defen-
dants/appellees’ rejection of Salute and Kravette’s applications
had a disparate impact on the disabled in violation of the FHA.

4, Whether the district court erred in refusing to
follow the plain meaning of 42 U.S.C. §1437f(t)(1)(A) and instead
created an exception to this provision which relieved defendants

of liability.




INTRODUCTION

This case raises important questions with regard to the
protections afforded disabled persons pursuant to the 1988
amendments to the FHA. The district court erroneously interpret-
ed the reasonable accommodations provision of the FHA and inter-
preted the "take one, take all" provision of the Section 8
housing statute so as to nullify plaintiffs/appellants’ FHA
claims. The district court also refused to apply a disparate
impact analysis to plaintiffs/appellants’ claim of discrimination
based on disability. Finally, the court refused to apply the
plain meaning of the "take one, take all" provision to the facts

of this case. This appeal challenges all of these rulings.




STATEMENT OF THE CASE

This action was commenced on October 28, 1993 by Richard
Salute and Long Island Housing Services ("LIHS"), a Long Island
fair housing organization. Plaintiffs sued Stratford Greens
("Stratford"), Holiday Management Associates, Inc. ("Holiday"),
Gerald Monter and Elliot Monter. Stratford is a partnership
which owns Stratford Greens Apartments. Holiday is the managing
agent for Stratford and other housing complexes. The Monters are
partners in Stratford and officers and directors of Holiday.

In their original complaint, appellants contended that the
appellees, in refusing to rent an apartment to Salute, violated
the FHA. More specifically, appellants claimed that appellees
violated the FHA by refusing to "make reasonable accommodations”
to facilitate a rental by a handicapped housing applicant as
required by 42 U.S.C. §3604(f)(3)(B), and by discriminating
against a handicapped housing applicant, in violation of
§§3604(f) (1) and (£)(2).

Prior to answering the original complaint, appellees moved
to dismiss pursuant to Rule 12(b)(6), F.R.C.P. for failure to
state a claim upon which relief can be granted. On April 8,
1994, the district court denied appellees’ motion, without
written decision.

On February 27, 1995, appellants filed an amended complaint
raising a claim of discrimination under the United States Housing
Act. Appellants asserted that appellees violated 42 U.S.C.
§1437f(t)(1)(A) of the United States Housing Act (often referred
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to as the "take one, take all" provision). Pursuant to the "take
one, take all" requirement, a landlord who participated in the
program by accepting a Section 8 tenant thereafter was obligated
ﬁot to discriminate against applicants based on their status as
Section 8 certificate holders. Appellants had learned in the
course of discovery that, when Salute applied, at least one
Section 8 tenant was already residing at Stratford Greens Apart-
ments.

On May 9, 1995, appellants moved to amend and supplement the
complaint to add appellant Marie Kravette as a party plaintiff
and for a preliminary injunction permitting Kravette to occupy an
apartment at Stratford Greens pending a ruling on the merits. A
hearing was held on the motion for a preliminary injunction on
May 26, 1995, at the conclusion of which Judge Gleeson advised
the parties that the preliminary injunction would be granted. A
written Memorandum and Order on this motion was issued May 31,
1995 (A31). The Court held that Kravette had shown likelihood of
success on her claim that the Stratford Green defendants had
violated §1437f(t)(1)(A) by refusing to rent an apartment to her
based on her Section 8 status.

On June 28, 1995, appellants moved for summary judgment on
issues of liability (A41l) and appellees cross-moved for summary
judgment (A188). On March 22, 1996, the district court issued a
Memorandum and Order granting appellees’ cross-motion and denying
appellants’ motion (A263). 1In its ruling, the court reversed the

position it took with respect to the granting of the preliminary




injunction, holding that §1437f(t)(1)(A) was not violated in this
case. The court created an exception to the statute, asserting
that the provision did not apply where the only Section 8 certif-
icate holders in the development were persons who attained their
Section 8 status after they had moved into the complex. The
court justified this exception by contending that enforcement of
the plain meaning of the statute would motivate landlords to
evict already present tenants when they attained Section 8
status, in order to avoid having to accept every Section 8
applicant thereafter.

The Court also held that appellees did not violate the
reasonable accommodations requirement of the FHA, because obli-
gating Stratford Greens to accept disabled Section 8 certificate
holders would impose a "fundamental alteration of its rental
policies and pose a substantial burden" (A277). The substantial
burden referred to by the court was the triggering of
§1437f(t)(1)(A), which the court decided would have occurred in
the event of a rental to Salute and/or Kravette.

Finally, relying on its interpretation of §1437f(t)(1l)(Ad),
the court held that the refusal to rent to Salute and Kravette
did not violate §§3604(f)(1) and (f)(2) of the FHA under a dispa-
rate impact analysis.

Notice of appeal was filed on April 4, 1996. On April 17,
1996, the district court issued an order staying any action by
the appellees with respect to termination of Kravette’s tenancy

at Stratford Greens pending resolution of this appeal (A282).




STATEMENT OF THE FACTS

The facts concerning Salute and Kravette’s disabilities and
need for housing are undisputed.

Appellant Salute is a disabled person who receives disabili-
ty assistance from the Social Security Administration (A76).
Salute’s disability is based on multiple medical problems,
including chronic asthma, dextroscoliosis of his back, diverticu-
litis, ulcerative colitis, depression, chronic fatigue and
anxiety (A79). As a result of his disabilities, Salute has been
unable to work since approximately 1982 (A79). Salute’s dis-
ability brings him within the definition of "handicapped," as set
forth in the FHA, 42 U.S.C. §3602(h).!

For many years, Salute resided in a basement apartment in
his parents’ East Northport home, but the basement conditions
aggravated his health problems. As a result, in the late 1980’s,
Salute was told by his doctor to find alternative housing (A74,
80-82).

In order to obtain affordable housing, Salute sought aid
from various housing assistance programs. In 1988, he applied to
the Suffolk Community Development Corporation ("SCDC") for
assistance through the Housing & Urban Development ("HUD")

Section 8 certificate program (A83).

1 A handicapped person is defined as one with "a physical or
mental impairment which substantially limits one or more of such
person’s major life activities . . ." 42 U.S.C. §3602(h).




A Section 8 certificate holder pays a maximum of 30% of
his/her income toward rent. The federal government makes up the
difference between the certificate holder’s rent contribution and
the actual rent for the housing unit. The certificate holder
must, however, locate an apartment with a rent which does not
exceed HUD's fair market rent guidelines for the community in
question. The guidelines vary according to the size of the
certificate holder’'s family, with higher rents permitted for
larger families. The certificate recipient has a limited period
(usually 60 days) in which to find and rent an apartment which
meets the program standards. If the certificate holder is
unsuccessful in his or her apartment search within the prescribed
time period, the certificate reverts back to the issuing agency
(A71, 75, 85-91).

Salute applied for a Section 8 certificate and then was
placed on a waiting list for about five years. On or about
January 13, 1993, SCDC awarded Salute a Section 8 certificate
(A84).

Salute receives $451 a month from SSD and $101 from SSI. He
also receives a monthly food stamp allocation (A76). Based on
Salute’s income, SCDC calculated that the maximum rent he person-
ally would have had to pay under the Section 8 program was $152 a
month, with the federal government paying that portion of
Salute’s rent that exceeded $152. Under HUD guidelines, Salute
could have rented an apartment with a maximum rent of $771 a

month, including utilities (A71-72, 85-91).




Upon receiving his Section 8 certificate, Salute began
looking for an apartment. On February 4, 1993 Salute responded
to a Newsday advertisement for available apartments (A92-93) at
Stfatford Greens, a large garden apartment complex owned by
Stratford and managed by Holiday. On March 8, 1993, Salute went
to Stratford Greens. A Stratford employee showed him two vacant
apartments with rents of $725 and $755 a month (Al9). Salute was
then told to meet with Susan Anderson, the project manager.
Salute told Anderson he wanted to rent at Stratford Greens,
explaining that he was disabled and he had a Section 8 certifi-
cate (Al104-106). Anderson told him that Stratford Greens did not
accept Section 8. Salute then requested that the landlord
provide him a reasonable accommodation based on his disability by
accepting his Section 8 certificate. The request was denied
(A106).

In addition to his efforts to rent at Stratford Greens,
Salute tried to rent apartments at numerous other complexes in
Suffolk County. Salute failed, however, to locate an available
unit within the 60 day period, which was renting within the fair
market rental guidelines and where the owner was willing to
accept a Section 8 certificate. Salute then received a 60 day
extension on his certificate, but was unable to locate an appro-
priate unit even with this additional time and therefore lost the
certificate (A93-99, 112).

After being rejected as a tenant at Stratford Greens, Salute

was successful in securing an apartment unit at a Section 8
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The district court also held, as a matter of law, that even
if the Salute and Kravette applications did not trigger
§1437f(t)(1)(A), the accommodations they requested would have
impoéed an onerous burden on defendants. The court concluded as
a matter of law that requiring Stratford Greens to accept Salute
and Kravette would cause a "fundamental alteration" of Stratford
Greens’ rental policies and impose upon the complex a "substan-
tial burden" (A277). 1In support of this conclusion, the court
referred to the fact that HUD had proposed amendments to Section
8 to make it a more landlord-friendly program, because of the
"substantial nature of the burdens faced by participating land-
lords" (A277-278). Contrary to the decision below, a review of
the record and applicable requlations shows that accepting Salute
and Kravette would have imposed at most a negligible burden on

defendants. At the very least, the record presents a question of

fact on this point to be decided by a jury. Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 249-250 (1986).

In support of Stratford’s argument that allowing Salute and
Kravette to become tenants at Stratford Greens would have imposed
an onerous burden, Monter claimed that if he signed Section 8
leases with Salute and Kravette, he would be unable to obtain two
months’ rent from them as security (A143). This claim is wrong.
HUD regulations with respect to the Section 8 program provide
that if a security deposit is insufficient to reimburse a land-

lord for unpaid rent or other monies due, the landlord may seek
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reimbursement from the local public housing authority. 24 C.F.R.
§882.112.

Moreover, the record is clear that SCDC, the organization
which had issued Salute his Section 8 certificate,? was willing
to guarantee up to two months’ security for a Section 8 certifi-
cate holder. The SCDC Section 8 Guidelines for Owners and
Managers, a copy of which Salute attempted to present to Anderson
on March 8, 1993 (Al106) provides:

Security Deposits

Under the Certificate Program, the tenant
will pay an amount equal to one month of the
family’s gross contribution to the rent or
$50, whichever is greater. SCDC will guaran-
tee up to a full two months’ contract rent,
less the tenant’s portion, under the provi-
sions of the HAP Contract (A54).

Monter also claimed that if he signed a Section 8 lease with
Salute or Kravette, he would be required to make repairs for any
damage they caused before evicting them (Al46). There is no
factual support for Monter’s contention. The Section 8 lease
Monter relied upon for his argument imposes no such obligation.
To the contrary, this lease specifies that the tenant is respon-
sible for all damages he or she causes:

Maintenance and Repairs

1. Tenant shall take good care of the apart-
ment and fixtures therein and shall at Ten-
ant’s own cost and expense make, when needed,
all repairs, replacements and decoration

therein and thereto, whenever damage or inju-
ry to the same shall have resulted from mis-

4 pppellant Kravette’s certificate was issued by the Islip
Housing Authority.
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use, or neglect by the Tenant, Tenant’s fami-
ly, employees or visitors. Tenant shall not
drill into, drive nails or deface in any
manner any part of the building, or permit
the same to be done, and at the end of other
expiration of the term, shall deliver up the
demised premises in good order and condition
(A57).

Monter further contended that he rejected the Salute or
Kravette applications because their tenancies would involve him
in what he referred to as "the endless lease." The district
court also relied on the specter of the so-called "endless lease"
in holding that it was beyond factual dispute that accepting
Salute and Kravette’s applications would impose an onerous burden
on the landlord (A278).

This argument fails for multiple reasons. First, the phrase
"endless lease" is a misnomer. It referred to a statutory
provision that at the conclusion of the lease period, the land-
lord could not refuse to renew the lease of a Section 8 tenant
except for cause. 42 U.S.C. §1437f(d)(1)(B)(ii). HUD regula-
tions with respect to this requirement define "for cause" broadly
to include business or economic reasons. 24 C.F.R.
§882.215(c)(2).

There is no evidence in this record that placing the for
cause limitation on Salute and Kravette’s leases would have
imposed any burden on appellees at all. Moreover, even with
regular tenants who can be evicted without cause (upon proper
notice, etc.), 1f the tenant does not cooperate in leaving the
premises, the landlord still must undertake an eviction proceed-

ing. In any event, as was the case with §1437f(t)(1l)(A), Con-
22




gress has repealed the "endless lease" provision for the 1996

fiscal year.5

Therefore, at least with respect to prospective
relief, the law in effect doctrine eliminates the endless lease
pfovision as an issue in this matter.

Monter also testified that he believed Section 8 tenants
were more disruptive than regular tenants. There is no record
support for Monter’s belief that Salute or Kravette (or any other
Section 8 tenants) were likely to be disruptive (Al134-141, 169-
170). Again, on the record presented, at most there was a
question of fact which can only be resolved after an evidential

hearing.

Summarizing the foregoing, appellants contend that the

district court erred in holding that Stratford was not obligated
under §1437f(t)(1)(A) to accept Salute and Kravette. According-
ly, appellants are entitled to summary judgment because complying
with this legal obligation cannot be considered a burden suffi-
cient to deny them reasonable accommodations under the FHA.

Even if the district court was correct in holding to the ‘
contrary, appellants have shown that the court erred in conclud-
ing that Salute and Kravette’s tenancies would have triggered
§1437f(t)(1)(A). Instead, the court should have harmonized
§1437f(t)(1)(A) with the FHA and held to the contrary in order to
give effect to both statutes.

Moreover, even if Salute and Kravette’s tenancies had

triggered §1437f(t)(1)(A), that provision has been repealed.

5 pub. L. No. 104-134, §203(a), 110 Stat. 1321 (1996).
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Therefore, at least with respect to the request for prospective
relief, §1437f(t)(1)(A) should not be considered in an evaluation
of the alleged burdensomeness of Salute and Kravette’s requests.
Finally, the court should have held that Monter’s other
asserted justifications for rejecting Salute and Kravette’'s
applications were insufficient as a matter of law, and granted

summary judgment to plaintiffs/appellants.
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IT.
THE DEFENDANTS’ REFUSAL TO RENT TO SALUTE
AND KRAVETTE VIOLATES §§3604(f)(1l) and (£f)(2)

The court below erred in holding that no reasonable trier of
fact could have concluded that Stratford Greens’ rejection of
Salute and Kravette based on an asserted policy of rejecting all
Section 8 applicants, violated the FHA.

Section 3604(f)(1) of the FHA makes it unlawful to discrimi-
nate in housing rentals, "or to otherwise make unavailable or
deny, a dwelling to any . . . renter because of a handicap of . .
. that . . . renter . . ." Pursuant to §3604(f)(2), it is
unlawful to discriminate against any person in the "terms,
conditions, or privileges" of a housing rental because of a
handicap of that person. These sections are violated if a
facially neutral policy has a disparate impact on the handi-
capped. See Huntington Branch NAACP v. Town of Huntington, 844

F.2d 926 (2d Cir.), aff'd per curiam, 488 U.S. 15 (1988); United

States v. Starrett City Associates, 840 F.2d 1096 (2d Cir.),

cert. den., 488 U.S. 946 (1988). The Court in Huntington stated,

"A disparate impact analysis examines a facially-neutral policy
or practice, such as a hiring test or zoning law, for its differ-
ential impact or effect on a particular group." 844 F.2d at 933.
Plaintiffs can make out a prima facie case where they show that a
seemingly neutral rental policy disproportionately bars from
housing a member of a group protected by the FHA, even in the

absence of any showing by the defendants of an intent to discrim-
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inate. Starrett, supra; Huntington, supra; Betsey v. Turtle

Creek Assoc., 736 F.2d 983, 986-988 (4th Cir. 1984); McKinney

Foundation v. Town Plan & Zoning Commission of the Town of Fair-

field, supra.

In Oxford House v. Town of Babylon, 819 F.Supp. 1179

(E.D.N.Y. 1993), a case involving alleged discrimination against
the handicapped in violation of the FHA, Judge Wexler noted that,

“to establish a prima facie case under the disparate impact

analysis, a plaintiff must prove that the challenged practice
‘actually or predictably’ results in discrimination." 819

F.Supp. at 1182 (citing Huntington).

Once the plaintiff establishes a prima facie case of handi-

cap discrimination, the burden shifts to the defendants to prove
that their actions furthered, in theory and practice, a legiti-
mate, bona fide business practice and that no alternative policy
would serve the interest with less discriminatory effect. See

Huntington, supra, 844 F.2d at 936; Betsey v. Turtle Creek

Associates, supra; Resident Advisory Bd. v. Rizzo, 564 F.2d 126,

149 (3d Cir. 1977), cert. den., 435 U.S. 908 (1978).

In Bronson v. Crestwood lLake Section 1 Holding Corp., 724

F.Supp. 148 (S.D.N.Y 1989), the court, applying the Huntington

disparate impact analysis, determined that the exclusion of
Section 8 certificate holders as tenants from the Crestwood
apartment complex had a racially discriminatory impact. The
court then reviewed Crestwood’s asserted business justifications

for excluding Section 8 tenants and found them unpersuasive.
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In the present case, the court below incorrectly rejected
appellants’ disparate impact claim for two reasons. First, the
- court held that appellants’ argument was "based squarely on their
aésumption that the defendants have violated §1437f(t) and should
be deemed participants in the Section 8 program" (A279). The
court, as discussed above, rejected this assumption. Second, the
district court held that, even if plaintiffs were correct in
assuming that defendants were bound by §1437f(t) at the time
Salute and Kravette applied to live at Stratford Greens,
appellants’ disparate impact argument was "suspect." The court
erred on both counts.

First, the court incorrectly evaluated the relationship
between appellants’ disparate impact claim and §1437f(t). As
described above, appellants contend that at the time Salute and
Kravette applied, appellees were bound by §1437f(t) as a result
of the Guarria tenancy. Therefore, appellees cannot claim that
there was any legitimate business justification for violating the
statute and rejecting Salute and Kravette.

However, even if the Court should hold that appellees were
not subject to §1437f(t) at the time Salute and Kravette applied,
appellees still have failed to meet their burden of proof. The
record is devoid of evidence that defendants had to reject Salute
and Kravette in order to further a legitimate, bona fide business
practice, and equally devoid of evidence that no less discrimina-
tory alternative existed to further such legitimate interest. As

described supra, at 20-23, there is no evidence that accepting
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Salute and Kravette’s applications would have had a negative
effect on appellees’ business.

In refusing to apply a disparate impact analysis to this
cése, the district court simply characterized appellants’ argu-
ment as "suspect," citing the Seventh Circuit case of Knapp v.

Eagle Property Management Corp., 54 F.3d 1272, 1280-1281 (7th

Cir. 1995). The Knapp court cited other Seventh Circuit cases in
holding that in certain circumstances a district court enjoys
discretion as to whether or not to apply a disparate impact
analysis to FHA claims. The Knapp court concluded that such an
analysis would be inappropriate when examining a landlord’s
refusal to accept Section 8 tenants, because the court assumed
that, by definition, such a refusal would be legitimate in light
of the fact that participation in the Section 8 program is
voluntary.

Second Circuit case law compels the rejection of the Knapp
holding. Nowhere in the Second Circuit’s jurisprudence is there
the slightest indication that a district court may exercise
discretion in determining whether to apply a disparate impact
analysis. To the contrary, under Second Circuit case law, the
analysis should apply where a facially neutral practice has an
adverse impact on a class of persons protected by the federal
fair housing statutes. The Knapp holding is in diametric con-

flict with Second Circuit doctrine. The holding in Bronson,

supra, follows the Second Circuit directives in this regard.
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The Knapp holding is also contrary to the legislative
history of the FHA. 1In describing the purpose of the 1988
amendments to this law, Congress specifically recognized that,
"ta]cts that have the effect of causing discrimination can be
just as devastating as intentional discrimination."” H.R.Rep. No.
100-711, 100th Cong., 2d Sess. (1988) 25, reprinted in 1988
U.S.C.C.A.N. 2173, 2186.

The Knapp court also erred in accepting the argument that
the voluntariness of the Section 8 program meets the stringent
"business necessity" test. Nowhere in the statute or in the case
law is there any support for this argument. Strong congressional
policies supporting the eradication of discrimination have re-
quired numerous defendants involuntarily to take action which
under other circumstances would have been left to their own

discretion. See, e.g., Huntington, supra; Oxford House v. Town

of Babylon, supra; McKinney Foundation v. Town Plan & Zoning

Commission of the Town of Fairfield, supra.
A review of the record below makes clear that appellants

have presented a strong prima facie case of disparate impact

which appellees have utterly failed to rebut. Appellants showed
that Stratford’s refusal to accept the Salute and Kravette
applications has a discriminatory impact on handicapped persons,
by its presentation of the expert report of Dr. Andrew A.
Beveridge, a member of the Sociology Department of Queens Col-
lege. Dr. Beveridge analyzed HUD Section 8 income eligibility

standards for Suffolk County and Census data to determine whether
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the rejection of Section 8 tenants has a discriminatory impact on
the handicapped population. Specifically, Dr. Beveridge consid-
ered whether a higher proportion of households containing dis-
abled persons was eligible for Section 8 benefits than households
not containing disabled persons (A62-68).

Dr. Beveridge first documented the income eligibility
standards for the Section 8 program in Suffolk County in 1990.°
Eligibility for the Section 8 program is determined by HUD, which
sets maximum income standards for various family sizes. HUD’s
1990 standards for Suffolk County are attached to the Beveridge
report. In 1990, a single person in Suffolk County qualified for
Section 8 housing if his or her income did not exceed $17,350.

Dr. Beveridge next considered Census data relevant to
handicapped persons. He explained that the Census uses four
different tests to determine if a person is to be counted as
disabled or handicapped. These four criteria are work limita-
tion, work prevention, mobility limitation and personal care
limitation. Dr. Beveridge concluded that with respect to each of
these measurements, a clearly disproportionate number of handi-

capped persons are Section 8 eligible.’

6 The standards for 1990 were used so as to correspond with
the data from the last Census.

7 Thus, Dr. Beveridge found that with respect to single
persons in Suffolk County, 77% with a work limitation were
eligible for the Section 8 program, while 39% without a work
limitation were Section 8 eligible. With respect to single
persons with a work prevention classification, 83% qualified for
Section 8 housing, while 40% without a work prevention were so
eligible. 1In terms of single persons with mobility limitations,
84% qualified for Section 8 housing, compared to 42% without such
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Based on these statistics, Dr. Beveridge concluded, ". . . a
higher proportion of those households with a disabled person as
householder are eligible for Section 8 benefits than those in
households where the householder was not disabled. These find-
ings apply to all types of disabilities classified by the Census
Bureau and all sizes of households" (A-63).

Defendants presented no evidence to rebut the Beveridge
report.

As described above at 20-23, appellees have failed to prove
that their rejection of Salute and Kravette was necessary to
further any legitimate business interest. Nor have defendants-
appellees proved that there is no less discriminatory alternative
available to them other than the rejection of the Salute and
Kravette applications. The district court therefore should have
held that Stratford Greens’ asserted business justifications for
rejecting Salute and Kravette were insufficient as a matter of
law, and that the denials constituted housing discrimination

under an impact analysis.

limitation. Finally, 77% of single persons with a personal care
limitation qualified for Section 8 housing, compared to 44%
without such a limitation. These classifications are not mutual-
ly exclusive and a disabled person can be included in one or all
of the groupings.
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ITTI.
THE DISTRICT COURT ERRED IN REFUSING TO
FOLLOW THE PLAIN MEANING OF §1437f(t)(1)(A)

At the time appellants Salute and Kravette applied at
Stratford Greens, §1437f(t)(1l)(A) provided in unambiguous terms
that a landlord who had Section 8 tenants in his or her complex
could not refuse to rent an available unit within the complex to
additional Section 8 certificate holders where dwelling units
were available and where the proximate cause of the rejection was
the status of the applicant as a Section 8 certificate holder.
When Salute and Kravette applied, there were Section 8 tenants
residing at Stratford Greens, and the admitted reason for the
rejections of Salute and Kravette was their Section 8 status.
Pursuant to the plain meaning of the statute, the rejection of
Salute and Kravette constituted a violation.

The district court held, however that the presence of prior
Section 8 tenants at Stratford Greens did not trigger
§1437f(t)(1)(A). This holding was based on an exception created
by the court: §1437f(t)(1)(A) is not triggered where a tenant
obtained a Section 8 certificate sometime after his or her
initial occupancy.

The district court concluded that it had the right to write
this exception into the statute "in order to avoid absurd results
or ones that would thwart the obvious purpose of the statute"
(A270). The "absurd results" seen by the district court were

that landlords would be forced to evict existing tenants who
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obtained Section 8 certificates in order to avoid full partic-
ipation in the Section 8 program.

By creating this exception, the district court clearly
exceeded its authority. The law is clear that a court, in apply-

ing a statute, must first look to its plain meaning. City of

Chicago v. Environmental Defense Fund, 114 S.Ct. 1588 (1994). A
court intent on rewriting Congress’ language must be able to show
not simply an odd result, but that " . . . the statute as written
will produce a result ’‘demonstrably at odds with the intentions

of its drafters.’" Demarest v. Manspeaker, 498 U.S. 184, 190

(1991) (citations omitted); United States v. Perdue Farm, 680

F.2d 277, 283 (2d Cir. 1982). Thus, in City of Chicago v.

Environmental Defense Fund, supra, the Court declined to write an
exemption into the Solid Waste Disposal Act, 42 U.S.C. §6912(1i),
even though the exemption was promulgated by the Environmental
Protection Agency and supported by the Solicitor General. The
Court was unmoved by Chicago’s argument that failure to adopt the
exception it urged would subject the City to potentially enormous
expenses and would, as a result, render ineffective the entire
statutory scheme.

The district court provided no legislative histdry in
support of its "exception" to §1437f(t)(l)(A). Instead, it
expressed concern that applying the plain meaning of the statute
would violate public policy. This concern is not sufficient for

judicial amendment of a statute. State of Connecticut v. United

States Environmental Protection Agency, 656 F.2d 902, 910 (2d
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Cir. 1981); Manchester Environmental Coalition v. Environmental

Protection Agency, 612 F.2d 56, 60 (2d Cir. 1979) ("courts should
not ’‘ignore the ordinary meaning of [the] plain language’ of the

statute, even though effectuating that meaning may have undesir-

able public policy ramifications") (citing TVA v. Hill, 437 U.S.

153, 173 (1978) (emphasis added).

Far from creating an absurd result, the choice presented to
the landlords by the statute’s plain meaning was precisely what
Congress intended. Congress clearly wanted to eliminate a
landlord’s discretion with respect to which Section 8 tenants he
or she would accept. If the landlord chose to participate in the
program by accepting a Section 8 tenant, that landlord could no
longer pick and choose and had to take all future otherwise
eligible Section 8 applicants. There is nothing absurd about a
statutory scheme which tells a landlord that it must fully
participate or not participate at all in a public assistance
program. If Congress had wished to provide an exception to this
rule, it could have easily done so. When Congress ultimately
became persuaded that this provision was driving landlords out of
the program, it repealed §1437f(t)(1l)(A) for the 1996 appropria-
tion year.

The cases cited by the district court are inapposite. 1In

Helvering v. Hammel, 311 U.S. 504 (1941), the Supreme Court

actually held that it was compelled to follow the plain meaning

of the statute in question because the plain meaning was consis-
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tent with congressional intent, did not thwart the purpose of the
statute or lead to an absurd result.

In Public Citizen v. U.S. Department of Justice, 491 U.S.

440 (1989), the Court did reject a literal interpretation of a
statute. 1In that case, the statutory language itself was un-
clear, involving the interpretation of what the Court termed "a
woolly verb." 1Id., at 452. A review of the legislative history
also established that Congress did not intend to apply the
Federal Advisory Committee Act to the American Bar Association’s
Standing Committee on Federal Judiciary. Moreover, the Court
noted that to rule otherwise would raise serious constitutional
separation of powers questions. 491 U.S. at 465-467.

Lewis v. Grinker, 965 F.2d 1206 (2d Cir. 1992), also

involved "the extremely rare instance where we can discern a
clearly expressed Congressional intent contrary to the plain
language of the statute." 965 F.2d at 1219. The case involved a
new statutory amendment that apparently barred certain non-
citizen women from receiving pre-natal care under Medicaid. The
Court noted that if it gave the new provision its plain meaning,
it would "create[s] an anomaly in another section of the stat-
ute," possibly raising serious equal protection questions. 965

F.2d at 1217. Applying reasoning similar to the Supreme Court’s

in Public Citizen, supra, the Court ruled that this potential
constitutional infirmity "raises further doubt as to Congress’

intent . . ." 965 F.2d at 1218.
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Finally, Tomka v. Seiler Corp., 66 F.3d 1295 (2d Cir. 1995)

involved an internal contradiction within the definition of
"employer" under Title VII. The statute protected small busi-
hesses from liability by excluding firms with less than 15
employees. However, it included individual agents within the
definition of "employer." The Court held that it was " ‘incon-
ceivable’ that a Congress concerned with protecting small employ-
ers would simultaneously allow civil liability to run against
individual employees." 66 F.3d at 1314. The Tomka Court noted
that this interpretation was consistent with Title VII’s legisla-
tive history, including the stated intent to protect small
employers, and the lack of any mention of agent liability by the
congressional reports or individual members of Congress. The
Court stated that its interpretation was also necessary to avoid
a potential challenge to the constitutionality of Title VII under
the Commerce Clause. Finally, the Second Circuit relied on

Meritor v. Vinson Savings Bank, 477 U.S. 57, 72 (1986), which

determined that the use of the phrase "any agent" was placed in
the definition "to place some limits on the acts of employees for
which employers under Title VII are to be held responsible," and
not to create individual liability.

Unlike the courts in the cases cited above, the district
court marshalled neither legislative history, internal inconsis-
tencies, nor constitutional conflicts to support its intrusion in

the law-making function of Congress.
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As noted earlier, the repeal of §1437f(t)(1l)(A) has signifi-
cance with regard to the relief available to appellants. With
respect to plaintiffs/appellants’ claim for prospective relief,
ﬁhe law in effect at time of decision should prevail. Thus,
Kravette’s claim for injunctive relief is based solely on the FHA
and not §1437f(t)(1)(A).

However, Salute and Kravette both have claims for damages
flowing from appellees’ violation of §1437f(t)(1)(A). When
Salute and Kravette applied at Stratford Greens, the appellees
were contractually bound to the Islip Housing Authority, the
agency which had issued Bea Guarria her certificate (Al171), to
comply with the requirements of the FHA, including
§1437f(t)(1)(A). Salute and Kravette, as Section 8 certificate
holders seeking to use their certificates at Stratford Greens
were in the role of third party beneficiaries to the contract
between the appellees and the Housing Authority. Their claim for
damages is based on appellees’ breach of their third party

contract rights. Glover v. Crestwood Lake Section 1 Holding

Corp., 746 F.Supp. 301, 308 (S.D.N.Y. 1990). 1In ruling on the
damages claim, the Court should apply the law as it stood at the
time the applications were rejected. Landgraf, supra, 114 S.Ct.

1483.
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CONCLUSION

The district court ignored the clear congressional intent
underlying the 1988 amendments to the FHA by ruling that plain-
tiffs were not entitled to a reasonable accommodation and by
holding that the landlord’s alleged policy of rejecting tenants
with Section 8 certificates did not have an illegal discriminato-
ry impact on the disabled. Because Congress intended these
amendments to break down the isolation of disabled persons and
bring them into the mainstream, courts should broadly, rather
than narrowly, interpret the rights of the handicapped under the
statutory scheme.

For the foregoing reasons, appellants respectfully request
that this Court reverse the ruling by the district court and hold
that appellants are entitled to summary judgment under both the
FHA and §1437f(t)(1)(A) on the issues of liability, direct the
district court to enter an injunction and remand the case to the
district court to hold a trial on the issue of damages. Alterna-
tively, this Court should reverse and remand with instructions
that the district court hold a trial on the merits.
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