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PM r•: l\ I~; COUNTY COURT 
CRIHTILAL DIVIS IOM 
DOCK.ST NOS • 10753 

9106 
10500 

STATE OF NEW JERSEY., . • 

-vs-

RUB·lll CARTER 
JOHN ARTIS, 

- - - - - - -

and 

Defendants. 

- - - - - -

• . 
• • 

• • 

• • - -
Paterson, New Jersey 
March 10, 1967 

Mu11,~J 
B E .F O RE: "" 

HOM. SAMUEL A. LARNER, J.s.c. 

APPEARANCES: 

VntCENT E •. HULL, JR., ESQ. 
Assistant Prosecutor 
For the state 

RAYMOND A. BROWN, ESQ. 
Attorney for Defendant, Rubin carter 

Afu'TOLD M. STEIN, ESQ. 
Attorney for Defendant, John Artis 

co MARY BYSZ'.lNSKI 
Shorthand Reporter 
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MR. BROWN: Your Hcn or, both . of thes e ii:.cn 

.o.re manacled. 

THE COURT: All right. They will be released. 

In order to outline our modus operandi., I 

~Jill hear first the various motions with respect 

to dis covary in open court. With respect to 

the application for bail, the Court will hear 

that application in chambers. I feel., in fairness 

to the defendants., there should be no publicity 

of the application to the Court in connection 

with the bail application. It may affect the 

merits of the case. T:ie date for trial will be 

a short ·period from now. The bail application 

will be heard 1n chambers. 

MR. BROWN: Thank you, your Honor. 

If your Honor please, the motion tor bail 

will be heard in council with the defendants 

present, I'm certain. M to the issue on the 

request for interrogatories_.., your Honor., they were 
•, · 

served upon the Prosecutor in February and for 

reasons of n.:~?ce :1 sity t :1ey were enshrouded by the 

Prosecutcr'a office \mtil this tlme. 

The f'ir~t request, if your I-10:~or please, is to 

inspect, copy nnd photoc;:raph all statements, 

~~;}·-:; 
=-. ~,;::. . -;; .. -
, , 

f·_ ~-
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indictment, and fer _the purpose of argwn~nt, if you 

will permit a request ma.de by both Mr. Carter and 

Mr. Artis to inspect, copy and photograph all 

statements, papers and confe~slons concerned with 

the indictment. The concept of the defense, yoir 

Honor, is this will relate to con:fessions and 

statements given by the defendants. 

THE COURT: T'nat, there can be no question 

about. You are entitled to these, if they exist. 

L-et I s find out nOi-1 if any statement or confessions 

are in t1riting from the defendants to the 

Prosecutor. 

MR.HULL: No, your Honor. On June 29, 1966~ 

I believe that's the correct date, both the 

defendants, Rubin Carter and John Artis, appeared 

before the Passaic County Grand Jury. Both 

these de~endants testified and that testimony 

was taken down stenographically. In affidavits . 

both defendants say they cannot recal1 the 

statements of testimony which they gave to the 

Grr::.nd Jury ~ on th:J bn.sis or tho~e affidavits., the 

: -.. : -;:_. 
s • . . . . 

:£:•~::, .. ,_.~ 
-• .. _,. 
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any writing by the uefcndants ot her than this Graud 

Jury testimony? 

MR. HULL: None that I am aware of, you.-r 

Honor. 

THE COURT: The order will provide that the 

Prosecutor will turn 01er copies of the Grand 

Jury testimony to both defendants. 

MR. BROWN: If your Honor please, the order 

does not pa!"ticularly npecify 1n view o:r the 

Supreme Court statement in state vs. Farmer with 

regard to my view on confessions. Of collrse, 

oral statements were advisable in state vs. Devlan 

and other cases i."11 our state. That is oral 

statements ma.de by the defendants. This, of 

course, invloves problems 1n interest on the part 

of most as to whether or not the prospects are 

received. Men have made oral confessions or 

statements which would correspond as 1n State vs. 

Cleveland. Just as Miranda's oral confession~ a 

statement or form.al confession or admission ag_a1n 

is in 1.nterest., ;jus t aa a written confession. It 

might be ernployc..ble. 

t.ho.t yon a:re ent itled to an oral sta.tewant or 

• : . . ~.- · . ·';...' 
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discovery. 

MR. BROw'li: This would exist most ce:r-tainly 

in the Prosecutor •s notes or the police officers' 

notes to a large extent. In the Bradley vs. 

Moreland case., the statement was made that any 

material in the Prosecutor 1s files usef'u1 to the 

defense certainly would be those to l•1hich he 

would be entitled. Moreland primarily talked 

about the Prosecut_or _ suppressing an .informing 

witness who might net have come. 

THE COURT: That wide a proceeding or thesis 

together with the expressing of allegations or 

possibilities of allegations in the withholding 

or suppressing by the Prosecutor or inspector is 

the way you see discovery in the State or New 

Jersey? . 

?i!R. BROWN: Under B, when we get to it, the 

State of New Jersey will be concerned with 

witnesses, and under A, oral statements made by 

the · defendants and recorded · or within the knowledge 

'l':!E COUH't: That should be d"'_vlded into two 

p!: ases. 



( 

-·.: .. _ -_ .. . 

~--~·-.:~i;.~':- -d·. __ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23. 

25 j 

they contend. I will heo.r you on t ht.t phas ,; ,; 

M.1.1, HULL: Your Honor, the only thing I am 

expreasly awal'e of that was taken down in any 

form is the stenographic transcript of the Grand 

Sury testimony on June 29, 1966. I am not aware 

that either of the defendants has signed any written 

statement. I am aware that both defendants were 

questioned prior to their appearing before the 

Grand Jury on June 29, 1966. Mo formal statement 

was taken to m:y knowledge, or no signed statement 

or anything taken down in writing or affirmed 

or disaffirmed by the defendants. 

THE COURT: I'm one step further on, 

Mr. Brown. It is apparent that there is no 

intention ~o utilize any part of any oral statement 

made by the defendants at the trial. 

MR. HULL: At this time, the state does not 

intend to use any such oral statement ma.de by the 

defendants which were not taken down 

stenographically. 

COJ.RT : Yo u sec 1 you m'1,y be r~ak ing a. commit 

r,nn t i' o-:c t he Sh,.te at che preGcnt t il!1e, and that 

is why t,c h a 11e t o e :.-:;1 lore this . ·m1~n you cr..n or 
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or answers to questions in a statement? Do you 

understand what I mean? 

In other words., any remarks ma.de by the 

de~endants orally at the trial. 

MR. HULL: At this point, I don't believe 

that I can give a definite answer to the Court. 

Now, I do not kncr~ specifically if what the 

defendants have said orally wa$ taken down in 

e.n;,,r manner whatooever. I would state to the 

Court that if the State decides to use those 

particular oral re~arks and/or notations or 

pape?rs concerning what was related to certain 

law enforcement officers., the state will provide 

the defense with any such document. 

THE COURT: All right. That's fair enough •. 

7 

I do want to ?'llake 1 t clear, however, Mr. Brown, 

that there 1s no intention of the Court, nor 1s 

there an intention of the Prosecution to refer to~ 

or include any extemporaneous reme.rks made by the 

defendants at the time; only the recorded remarks 

or the questions and answers in which the police 

participated. 

MR. BROWN: If your Honor please, if you would 

hear me on thl).t. Ao3urr.a a situation ~<Jhere th.:; ::e 

would be narrative respon3e, for ':::.,:<J.tnole., tl:._.: .. ~ 

=:-_. •, ;."I 

~_; f.-_• •. 

i<· ··. ~ 
~:·ff: 
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11 \.-i 11 H d d it nil ., e .,_ ., \.·. _ you o , or , "Wo:-ce 

you II --
THE COURT: It is the result of the police 

questioning that is contemplated. 

8 

MR. BROWN: Formal questions and answers. 

THE COURT: For example, I don't know what 

the facts are here with reference to the 

defend~nts. Take an individual running away from 

a crime and a third person hears him sny 

something. It is inadmissible, that is not 

contemplated. 

MR. BROWN: Res gestae. 

THE COURT: That's a little old-fashioned, 

but along that line. 

rim. BROWN: I have a ·Nord for that, your 

Honor. 

THE COURT: Spontaneous. 

MR. BROWN: Spontaneous statement. 

I think a statement made by a defendant in 

-admission is ruling specifically against me 1n 

te_rms of the extent of my argument. I.f all the 

statements against interest for limlting police 

custody are in --

THE COURT: Inc-ulp~tory 01• exculpatory. 

f· -. . 

i~. -.,_ ~·:_ 
, - -.-:-":-­
),"-. . . 
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THE ·coURT: I:1 that correct? 

MR. HU:C,L: 'lhnt is my understanding. 

MR. BROWN: And in respect to papers? 

THE COU'RT: L1 other words, any record with 

respect to any questioning or any statement made 

by the defendants in the Prosecutor's or police 

file. That will be delivered to Counsel. 

MR. HULL: That is correct, your Honor. 

The files •will be searched for any document. 

TF~"S COURT: very good. 

Next problem. 

9 

with regard 
MR. BROWN: If your Honor please!__l'to A. 

Papers~- we're going backw~rd in a sense 

inspect, copy and photograph all statements or 

confessions concerned with the indictments. 

In answer to work product, their only real 

limitation is work production. It's going to be 

revised. Criminal rules do not even go as far 

as you see fit~ 

THE COURT! I don 1 t see that. After a. time., 

HR. BROUH: In resp;)ct to papers, I re.fer to 

tho 

Prosec'..ltor, and ·c ur1de ·cstam! your Honor wlll 

:_ -::..: "'':' •·· 
; _ _, .. _.· .•. . . . .. 
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have that i:J in ~ny way useful to the de:rense, 

i·lhether they be those papers which outline as 

! 
10 

I have already stuted, ~ny statement of the 

defendants, but in this instance it might be 

papers:, for example, whi•ch would record anything. 

Let's assume that in this tavern those things 

such as purchases might be recorded, or there 

might be any writing by any person~ or someone 

who is deceased or an injured person~ any paper 

aside f'rom being a work product might be 

important to a pa.rt1cula:t' point that's not too 

easy to define, I don't really know. 

THE COURT: I can't conceive of anything 

in this type of a case falling into that category, 

·unless it be a work product. Can you suggest 

that there is anything in the Prosecutor's file 1n 

this category beyond the work product resu1ting 

from anything other than investigation by the 

state? · 

MR. HULL: I am not aware of any document. 

None come to my mind at all. 0 • 

THE COURT: Any transaction or back record 

or doc1.un8nt, or i•1hatever'l Anything specific? 

Anything in document form? .. ,:... · ~-:: . 

. ... ~~ 
•• '![• 

·.:::-.•· :--:,·-- t. 
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have the sta'te1n.cnt, you--r Honor. The statement 

would include that within the purview all 

witnesses, or all statements which might co?r.e 

from people who are not witnesses. Any record 
. . ' 
·; • . .. t'". 

in assisting the defense, either exculpatory or 

inculpatory. 

Take persons who are not going to be 

witnesses because they exculpatcrily might state 

something the same as, "I saw the man and he 

did not resemble him. " T'nis colors ·quite 

differently the main case, and all those 

declarations which are recorded or are subject to 

being recorded which would relate to this case 

and amount to information which would aid the 

defense. Information which would not necessaril1 

be used by the state, one way or another, if it 
• 

w~re an exculpatory statement. I'm sure an 

inculpatory · statement would be provided if it 

were within the rules •. 
=6.t. f/ 

THE COURT: Orie :'moment. 

Could the statement be developed through 

investigation? 

MR. JJRO".·/N: · Tt:~;r mi gl1t, your Honor~ provided 

they wo r ~ not u wor};: product. AtJ I unde.rs tand 

11 
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i..'1 the form of legal d,~ termination and 

conclusions and summary precis of what they may 

be preparing in the form of strategy and 

prosecution. 

THE COURT: You don't think statements of 

witnesses are work product? 

MR. BROW!;: Product of interrogation. 

Everything is work product really. The work ot' 

art. 

12 

THE COURT: Any statement from any witness 

or potential witness does not necessarily mean an 

eye·witness •. 

}iffi.- BROWN: Right. 

THE COURT: I will deny it. 

MR. BROWN: I have not gotten to that yet, 

to be precise. 

THE COURT: Now you 're talking about 

exculpatory· statements •. 

MR. BROWN: Yes. 

THE COURT: That I ·will hear you on. First, 

i-:b.,:;th~:r- any t.uch do~u.mcnt exists e.nd, secondly, 

if Ho., t-1h,:;':;:-:..~r or not thnt Gho11ld be furnished 

~-
?-,:: '~:_!' 
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holding c:m,/ information or a.Yly evidence even if 

it is favorable to the defendants. 

Mn. HULL: May I have a clarification of 

exculpatory, yo:u.r Honor? 

'JEE COURT; Anything that would favor the 

de.fense. 

In other words.) eliminate the defendants 

from g·u11t or participation in this offense. 

ij 

13 

MR. HULL: There may be a statement 1n the 

Prosecution• s file which I believe could be 

termed neutral. I'm not aware of any that could 

be classified as exculpatory. 

'IRE COURT: In other words, I suppose what you · 

mean is during the development of this 

investigation you ran down every lead and there were 

many which were of no value one way or another? 

MR. HULL: I believe that would be a fair 

statement, your Honor. 

THE COURT: That may be it. 

MR. HULL: Certain people in questioning had 

no knowledge whatsoever. 

THE COURT: Any objection to submitting those 

statements? . 

?,ffi. HULL: The S tnte ls not awe.re of uJ',:y 

f .. ;: ~- .. 
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THE COURT: We have not gotten into that yet. 

MR. HULL: At this point, trial is slated for 

April 3r4 of this year, and between now and 

April 3rd., or· courae, the state will have a sheet 

prepared of the witnesses who we intend to call. 

It may also be even after the trial commences 

that tho. State may want to call witnesses to 

test·if~t ·whow. it had not thought it necessary to 

call prior to that trial. 

'IBE COURT: We will do a little more on the 

L.~~ediate subject in order to understand each 

other and have a clear record. We have to t~tce 

one step at a title. 

My question was do you have an objection to 

the furnishing of these so-called either neutral 

or exculpatory statements. 

t.m. HULL: I do object to it, your Honor. 

THE COURT: I see no basis in our procedure 

on :rules to comocl the s tatc to furnish ... . 

fltate.ments of of n.ny w.:.tnesses, whe~her they be 

v-J.luublc witnesses or vshether they :3:t..y nothi ug. 

i:. '--·· 
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15 

Hn. I:1.ROWN: If your Honor please, based on the 

Bend vs. Maryla."'l<l concept., if the witnes~ was in 

jail, the idea of aid to the defense might be a 

little different. I:t' tre witness were released., 

under the circu.r;,~tances in this particular case., 

under the custom and not the law., the injury to 

both would be to aid them by· these dif'ferent 

exculpatory statements. Merely because it is 

neutral, your Honor, would not make a. difference. 
-· 

May I have permission to submit a brief on 

it? 

THE COURT: I'll accept a brief on it. 

If I am to change my mind, you'd better have a 

brief' 1n by Monday. 

MR. BR0-1N: I might not be able to go on the 

3rd. The reason why .I'm here --

THE COURT: You are a little late in this 

motion to start with. 

MR. BR™N: Your Honor, I filed my notice 

in February and the Prosecutor for good reason -­

TIIE COURT: Well --

i,rn. BROWN: I don't think it is late.t your 

Honor. The date given by the Assignment Judge 

as the call date was beyond Febrcary 10th. I 

. ---
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I'm not criticizing the Prosecutor, but he sent a 

note to me and the reason was valid. 

THE COURT: Any other statement? 

It is denied unless you convince me to the 

contrary. 

im. HULL: Your Honor, if he has a brief in on 

Monday, do I have until Tuesday to reply? 

THE COURT: Yes. ! don 1t think that Mr. Brown 

will have a brief in on ·Monday. It -is more 

probable 1·1; -:11111 be on Tuesday. 

MR. BROWN: You co.n 1 t tell., your Honor. My 

habits sometimes change. 

I respectfully ask that we turn to B, to 

inspect 1 copy a.~d photograph all statements made 

by witnesses. 

If your Honor p~eases, except for Farmer, I 

don't know if there are other cases which are 

in support of it, with the exception of Johnson. 

All other cases we have argument against are based 

on the fact that defendant was unable to receive 

aid, except as to the point of visitation rights 

which were liberal 1 and the cooperation with 

attorneys excellent. I have kn0l·1ledge through 

inveztigation of two wi.tne.asen., who e,re in Jail, 

. r:)~: 
-~ ~;~; ~ ;:,: 
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lmow it as Garbe la., and the second one the State 

knows better than I who they are. They are in jail., 

but to try to find out what their names are or to 

talk to them was impossible. I think a witness 

does not belong to anybody. In prudence the 

defense certainly should have the chance to 

tall~ to the witness, even those adverse., if they 

are \•1illing to talk. 

I fully understand the.t the names of the 

witnesses are the key to this trial. I state 

for the record that as far as I know, there are 

two witnesses that appeared to ba important in 

the early stages of the events which led to the 

indictment c;,r these people. As far as I know~ 

from what information I have., they say they saw some 

crucial events on the very night these actions 

occurred. These people are not available to the 

defense under normal instances. We want their 

names and numbers for inquiry into a very real 

problem. We know these t\-10 exist, your Honor. 

\le have information and certainly I believe., as 

I otate·d, that there is in existence a lina -of 

.;. .., , ... 
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communicated by those mea.~s available to them 

a.·kind of an underground in jail. It gets around. 

THE COURT: A~ aid to investigation then, is 

it? 

MR. BROWN: This kind of telegraph between ... 
\i 

people in::that informal society is in reality and 

is to the extent·of statements made by these 

witness.es. I would lUre them to be available. 

Certainly, I wo~ld want the names of these people 

and their designations so that I can talk to 

these·witnesses and ascertain what they have seen 

and done. 

THE . COlt'RT: As far as any research~ New Jersey 

has not yet reached the stage compelling the 

stating of names or addresses of witnesses, 

except as they may be used, as you are very fam.Uia.r 

with. 

MR. BROWN: In Manf'ry, Farmer and Johnson., 

they haven't reached that point of circumstances 

and the rules a.re going to be rela.xad. The real 

difficulty we have here, Judge IArner, is talking 

to witnesses who may exist., and do exist., and who 

have information whlch may influence thia case 
.. 

one way or. arH)ther. We knew. they ere considered 
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they ~wre intervlewed exten:1lvely ·,1nd appaared 

before the Grand Jury and gave :!..:nfo:rm.aticn which I 

believe and I think is important. Because of 

that, in order for the defense to properly 

t 
prepare itself, I say to your Honor that these 

witnesses' names should be given to De.fense Counsel. 

THE COURT: I will deny it. Not because of 

the -instance here, but because of the existing 

law and rules. 

.MR. BROWN: Your Honor., c. With respect to 

inspecting and copying of' minutes _and any 

remaining transcript, I understand that the 

circumstances were that the defendants made one 

appearance and that was on June 29th. 

If your Honor pleases, I would further request 

under the same argument proposed, because of the 

extraordinary nature of the trial, the Grand Jury 

proceeding might even include the testimony of 

witnesses. I've named Garbello and John Doe, plus 

other witnesses who might provide the de:fense 

necessarily with exculpatory information. 

T"rlE COURT: That also will be denied, except 

fol· an application for the def-~ nd;:-.nt:;' ta~tlm.,)ny 
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offered or p~ild with r c :Jp e.:::t to the defendants in 

participation leading to thsir arrest? 

THE COURT: You mean by the state or police? 

MR. BRCJ.iN: Any reward within the knowledge of 

The State or police~ and p:1rt1cularly those 

offered by the enforcement authorities of the 

state, police or the local police or anyone: 

THE COURT: Is there information of their 

existence? 

:MR. BROWN: t believe there we.s a reward,. yes, 

on record in the press. It had been for 

information end, I believe, it \'las known as a 

"come-on", proposed as a come-on. Even in this 

community, there i'1a.s a reward offered in respect 

to the defendants' participation or any information 

leading to the solution of the crime, and to the 

defendants. 

THE COURT: Is there anything to support 

the application? Mr. Hull, have you any information 

on this to give to the Court? 

MR. HULL: Your Honor, to .the best of my 

knowledg13, no r e1·1ard was offered or paid by the 

S tz1.te or Co unty or any s t .a.t~ ngenc ies. 

'llIE COURT: How a.bent mtJt! lc 'lpl:.li t~.r? 
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nel·rnpaper reading, Hnd 1 am aware lt r:.1ay have been 

the City of Paterson ti~ho offered a r eward or some­

thing was offered by the Tavern Owners• Association 

of the City of Paterson. That is the extent of 

my knowledge. 

THE COURT: Does your file contain anything 

with respect to these rewards? 

MR .• HULL: I'm not aware o'f anything contained 

1n our files. 

'llIE COURT: Do you _have any data and 

information on this subject? It can be subpoenaed 

by the defendant. I can see no reason to direct 

the State to do anything over which they have no 

control, no power. 

MR. BROWN: Your Honor, I don't disavow the 

Municipal bodies. 

THE COURT: The Town Council., the City 
. ,: · 

Col'llLU.ssic::m.,: or a relation offering the reward 1s 

not the same as the State or the Prosecutor's 

office. 

MR. BROWN: I think Counsel specific~lly 

avoided law enforcement bodies in the area. Take 

the occasion in the Clty where a policeman in 

particular --
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MR • BROWN: 1-\nyb ody. 

THE COURT: D1 the legislative body of 

officers~ a reward is not an enforcement on the 

part of the police attorney. It is part of the 

enforcement agency group. I would say from 

the Prosecutor down to the cop. 

22 

MR. BROWN: This is where an important 

defendant receives information which is exculpator:, 

or inculpatory, and I submit that we are entitled 

to know it. 

THE COURT: See the Town Council. You can 

get any information from them. 

MR. BROWN: They have no information to give. 

This is the Prosecutor's domain. 

THE counT: The Prosecutor does not have that 

and he will not be compelled to furnish it. 

MR. BROWN: In E., your Honor, pro forma 

as to the paraffin records, in State vs. Cook 

it made the same im9ression as was made in E. 

To inspect and copy all ballistic reports and 

paraffin reports made in connection with· any 

:firearms allegedly used.· And, pro forma, the issue 

has been decided in Cook. In this case it was 

paint v.nd they wex·e entitled to it. 
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THE COURT: .A,.r1y question? 

... .:,· 

M.~. ·uuLL: In the Cook case it appeared 

s_pecif_ically that it provided the reports of tre 

scientific laboratory records and I would state 

that the state would consent to tl'\is; that it 

woulq turn over to the defense any such reports 

in existence at the present time. 

T".dZ COURT: Very well.. Mo question about 

that. 

23 

Any question about the right of the defendants 

to examine any firearm you have or whatever 

equipment you would have? 

MR. HULL: The State would allow an inspection 

of the firearms arid instruments in the possession 

of the State at the present time. However, I 

think, your Honor, I would like to know where this 

inspection is going to take place. 

THE CClJRT: At your of£1ce. 

.MR. BROWN: No question. 

THE COURT: In E and Fa professional 

inspection 1s indicated. I think ha would come 
J 

to you. You nhould have the right to inspection 

t-d.th him. f • 
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rules.for this ~ctup. 

' THE COURT: I don •t think there la any issue 

on that. 

· ~m. ,BROWN: Is the inspection mutually 

_decided upon? 

THE COURT: Yes, yen; the only problem is with 
I 

Mr. Brown. 

MR. Baa.IN: I come to you and Mr. Hull rs 

to come with ,me to inspect and copy all medical 

reports, of course, your Honor. 

'llIE COURT: You are entitled to those. 

There. is n.o ques~ion about that. 

MR •. _ HULL: no question as ~o auto~sy reports 

and p.ospi•tal rep?rts. • 
. . 

·THE COURT: That's all there is, isn't there? 

MR. BROWN: Well', there 1s Cook and Johnson. 

I'm entitled to them and certainly under Palmer. 

MR. HULL: I'm not ~ware of any reports in 
.,• 

this case indicating the hospital and medical 

records. 

THE COURT: Autopsy reports and hospital 

reports :und :medical reports per.ta.1n1ng to the 
, 

def ·:: nda:ntn too. 
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HR. BROWN: Psychio.trist -- Cook holds 

specifically --

T'dE COu'RT: Of' course •. 

MR. BROWN: I, don't know if this is true. 

It may well be there was an injury which the 

defendant sustained, or an examination of the 

·'de.fendant of which I'm not aware. It should 

include any injury in relation to them that they 

have. 

MR. HULL: I'm not aware of any such report. 

THE COURT: If there arc, issue all reports. 

MR. BROWN: H. To inspect and copy a.li 

photographs or drawings in the possession of 

the Prosecutor. This wo~ld include the deceased. 

I have a very good reason for that. Someone 

has to make a decision in a preemptory w~y which 

we are not prepared to do in court. 

THE COURT: You hav_e a quick mind. If proof 

is submitted to you in court, you can make a 

fast decision. 

25 

MR. BRaffl: I'm not taat ra1r in decisions and 

I find th~m intcrcnting~ 

THE COURT: I don't think r can compel the 

It is an tnveetigatlve p~ocEH:~ding ·n1d he i3 
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unwilling to s i:bi-:11.t it. 

MR. BP.OWlJ: Just l:U:::::: an a.tr-cops y. I te 11 the 

Court that what I propose to do is to take 

photographs to a medical person., and consider angles 

of fire, _because in this case the charges 

concern three deaths and an aggravated assault. 

The particular place a picture places a body is 

obviously beyo~d the reach of the defendant •. 

I've been to the place. That I've done, but I can't 

get the position, :t can•t get the interior. The 

body ts taken away and the people at the hospital 

have a record. Photographs are made .?f that area, 

beyond the ability of the defense to acquire.· 

THE. COUR'I': Well, Mr. Hull., do you feel that 

there could be any possibility ·of 'prejudice to 
~ , ;.;I' 
.}, .,? 

the state by showing the~e to t;h; defense now? 

- MR. HULL: No, I don I t know about prejudice to 

the s·tate., your Honor. .The state contends that the 

photographs and drawings are worlc product and the 

state will not agree to it. 

TUE . coun·r: Why not for get th:? drawing or 

drnwings and concludi.ngly go to the photograph or_ 
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Mn. HULL: He object to th~ photographs of 

the scene, your Honor. 

THE COURT: Why should they be objectionable 

as far as you are concerned? 

MR. HULL: Solely because 

THE COURT: Forgetting the ruling of a moment 

ago and the words of the Court. 

MR. HULL: Solely because of the fact that 

·--'- ·they are work product. 

r•ffi. BROWN: Everything is work product to the 

state and everything t_o the defense is work product. 

THE COURT: There is physical evidence which 

you have and we know it must bo shown. Of course., 

there is the distinction of the physical evidence 

that was utilized in connection with the alleged 

offense. In trial I concede that is true. aut 

nevertheless, in view of the fact that time 

changes physical instances, to prevent a view by 

Counsel and an educated examination of the 

physical surround:L~gs, prohibits him from defending 

e.nd trying the case· _iii th intelligence. Since · 

the.re i.::;. nothinz pr~judicial in that, I concede that 

they be submitted by the State, the ::ihc•;-1ing cf such 

Pn' or.o~ r,.,,....h,· I ,,.;oul<1 1.1 ::• .. _,i;,t" .• lir'l.e·~ to authcrize . ., D i.:.l:' .... • • • ·- • u 

this inapectic,n a£ the phcYi;ogra.phs by th~ d-nf'ense 
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MR. B11C1iIN: I've got the right to .rt.ake copies, 

your Honor, as a matter of law, just like the 

parti.ffin report. 

'llIE COv'RT: Not just like it. 

~m. BROWN: A work product? 

THE COURT: In any event, that will be accorded 

to the· proofs. rt does not include any drawings. 

MR. BRO'Wrr: I haven't argued it. 

THE COlJ"RT: Be happy that you have got the 

photographs. Don 1t retract that ·portion. 

MR. BROWN: I don 1 t have to worry about losing 

anything. I am not talking about the Judge_. I 

realize that in making every word there, it is to 

the discretion of the Court. Specifically, :t 

understand that unfortunately these were composite 

drawings., particularly of Mr •. Carter. On an 

exculpatory basis of this, I am forming 

information, that some of the composite drawings 

are so different from eithBr · or the defendants, 
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the ballistic reports and the paraffin reports, 

and they are already detenni.11ed. 

THE COURT: Let me stop you rig.'lt there, 

29 

Mr. Brown. You know as well a.s I that if the state 

tried to put in the composite drawings there would 

be the potential of hearsay remarks of a person 

or a witness and you would object in the loudest 

voice of which you were capable, and of that you 

are capable, and I would sustain your objection 

without question. 

MR. BROWN: If it looked like me and they're 

using it for evidence, _of course I would object 

to it. 

THE COURT: The state would not offer it and 

you would not offer it either. Axe there drawings 

of the defendants or dral'zings of the building or 

otherwise? 

MR. BRCMN: I didn t t ask. 

'.mE COURT: Fine. 

MR. BROWN: For a specific purpose only. 

THE COURT: On the proofn., I only know of 

photographs of the interior of the premise·s, and of 

the oo3cs of tho deceased. 

MR. BRO:•ll'il: T'ncrc 2.rc photograph8 c,f the 

exterior too~ 
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THE COUR'.r; May I have wh-~i.tcver you have 

with respect to this case which w1ll be utilized 

in evidence? 

MR~ B,,'qOWN: If your Honor pleases, there are 

15 photographs and I want to use 10 and common 

sense the other 5 --

THE COURT: All proofs? 

MR. BROWN: All shall be shown and, of' course., 

if' Counsel wishes to maka copies, they can _make 

them at his expense. They uouldn't want us to 

have a ~egative. 

THE· COURT: At the defendants' expense. 

MR. BROWN: Set forth which of the alleged 

defendants used the. weapons referred to in the 

indictments. There were multiple weapons, or 

only one weapon. As far as the indictment is 

concerned, there is no statement that would ask 

which of the defendants · used the weapons, plural, 

or one weapon. 1Th1ch one used .the weapon? 

THE COURT: Mr. Hull, you tell me when you 

disugrec with i;tC. Can you st~te 1n particular who 

did the aci-1),:::i.l ::hooting? 

1ffi. HUL.T.: 'l1he state will anr:,:e:r the question, 

your Honor. 
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HR. BHO\'iN; J , . ;/0'-..U' Honor. Set forth time a.~d 

place for the ev,::mts of this kind and this 

situation. 

THE COURT: Time and place. Of course., you 

are entitled to that. The State will answer that. 

MR. BROWN: If your Honor pleases., at this 

time I would like to point out that which 

technically is a statement of a bill of particulars 

for the state on time. We can• t answer until we 

get this. We will immediately. That is to be 

a part of the defense, immediately to be 

delivered to them. 

THE COURT: They haven't made a demand? 

MR. BROWN: Yes., they did. At the pleading, 

I think. 

THE COURT: No; no such thing at the pleading. 

MR. BROWN: There was no point at the time, 

your Honor. 

K. set forth the charge and state 

specifically whether or not . they acted in concert. 

; -

I hop~ your He.nor will rege.rd this ~.s separate Cou:is 1, i 

ac :L:~d.ividuEtls, although in a i·,ay Mr. stein is 

'I'HE C OU Hri' : I -.d . .11. 

MR. 
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I don't know, in denying we do get it Gf course. 

THE COURT: You want. the state to comr.1it 

itself with the charge against each one 

individually. You don't want it as if they were­

involved in the killing of three people, but 

rather one attributed to A and two attributed to 

B, et -cetera. They acted in concert in- aiding 

and abetting in direct killing. 

~.IR. BROWN: One me.n r.iay have waited outside 

and the other man could have shot three people. 

TtlE COlJRT: I don I t know. 

r-m.- HULL: The state will answer that question 

to the best of its ability, but one thing concerns 

me. Do the actions of each have to be spelled out 

step by step or in general? 

'!HE COURT: We want the details so as to 

merely point out so that-the defendant will know 

whether ~t•s alleged that one marl did all the 

shooting, or both men, or one shot and the other 

r.iOed end abetted. Did ·!\rtis shoot anyone 2.nd so 

or:: D.nd so :.rorth? 

l 
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MR. BROWN: M. If your Honor plea.ses, I 

thinlc we are entitled to that. That, in fact, is 

one of the others. At least evidence from the 

defendants or anyone else, including names and 
from 

addresseywhom such was obtained. 

THE COURT: Of course, this is lawful search 

and seizure in preparing the defense. 

MR. BROWN: Particularly 1ri this case, your 

Honor. Insofar as the defendants involved, as 

f E.J;r as I know, there is no allegation of 

robbery. There may be sample allegations,. 

say _money was taken from the register or anywhere., 

or there was a seizure of the automobile. 

THE COURT: Yes, well --

MR. HULL: The state will go and request a 

seized list. They were obtained by the police and 

I don't think the defendant can object to much 

else. 

THE COURT: I was going to say that. 

MR. BROWN: That is plural, .defendants. 

THE COURT: That will be limited to the 

defendants, plural, and, of course, not any evidence 

secured from nny thixd person. 

MR. BRCWM: I have no object .t::m . 

' 
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any criminal recc,rd of state witnesses before they 

testify so that ~e are prepared essentially in 

att~cking credibility. 

THE COURT: What do you say about that? 

MR. HULL: The state objects to this request 

at this time. However, I say that Defense Counsel's 

request for it is -- if any state witness has a 

criminal record, it will be turned over to 

Defense Counsel before --

THE COURT: Before he needs it for examination. 

l,m. BROWN: I think this is a distinction withe t 

a meaning. The State knows within reasonable time 

i.f they're going to use Mr. X. There are two 

purpose3 for Rule 16 and they are unabshedly in 

part mine. 

'll!E COURT: The Federal Court and the state 

Court,som.ehm-1 ·tiey•re quite different. 

MR. BROWN: The Prosecutor's position here is 
; 

that Defense Counsel wanted witnesses' names and 

now they ask for the criminal record. That 1s 

not my purpose. Not every prospective witness 

will have a criminal record. The purpose is to 

also attempt to ascertain who these two people 

in cuatndy are. That is a part of my position ., 
I . 
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so th:;i.t I don't prcccec.1 against a i',:.,:.:t that has 

· nothing to do with thin caEe. If I'm going to 

get tbcm at all, the.y will have to be given to me 

noi•1 to aid in tr:e defense's discovery. 

THE COURT: They will be denied now. They 

may be given before cross-examination. 

MR. BROW!-f: I t~ke an exception., your Honor. 

Now o, of the defendants. 

TrIE COURT: Don 't the de:fendants know? 

MR. BROWM: I e.ppe~.l to your Honor I s long 

experience. I ,·,on 't say that I don't rely on 

that. 

TF..E COURT: There is nothing lost in 

furnishing that, is there? 

MR.HULL: The State will cooperate on that, 

your Honor, if Defense Counsel could not obtain the 

criminal record :from his own client. 

THE COURT: His own client might be able to --

MR. BROWN: I've tried everything. It forced 

me to bring suit. I didn't get them. 

THE COURT: All right then. 

MR. BROWN: Thank you, your Honor. 

MR. sjrBnT: I'm not cle :.~r whether or not 

;:~~~·~ 
:./ $.: . 
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to yoi.r precise ruling. 

'lHE COURT: That was under Wumber 3-A. 

It could be considered A-3. 

i,m. STEIN: Yes. 

36 

THE COURT: That was denied in that they have 

no statements of the defendants, no written 

statements. You do get the Grand Jury testimony. 

MR. BROWM: Your Honor~ one other thing. 

One question on an issue that was not 

ccncluded. An informal request crunc up which 1.s 

a matter of' importo.nce to un, o.nd that is whether · 

or not the Grand Jury -- your Honor may recognize 

this. It was asked that they be polled to see 

if it was the same Grand Jury, the same as that 

which issued the indictment and had to do with 

the Fifth Amendment •. 

THE COURT: I think he should be advised of 

that. 

i,m·. HULL: Whatever is in the record. 

THE COURT: Any wa.ivers and so on will be 

:rumished as well. 

1,m. HULL: The date of the Grand Jury, and 

was it the same one before which they appeared. 

The defense will prepa,re the (:.:-d~rs 1 

MR. BROW!l: We '.·r :l 11 

. ,:._~ ~ :· 
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notes_, including the dates en wh:lch we were 

supposed to obtain these things. 

THE COURT: J~st a m.1nute, please. 

I can see that your associate took detail~d 

notes.· Suppose you prepare the order and submit 

it to Mr. Brown? It will save .time and so on. 

What can you tell -us as to time with regard 

to inspections? 

MR. HULL: With respect to the turning over 

of certain materials to the defense, again the 

Grand Jury testim.ony and the photographs --

37 

THE COt,'TIT: Well, in compliance in full., what 

do you figure as an out3ide date that is 

necessary? 

MR. HULL: At least one week, your Honor. 

A week from Monday, your Honor. 

MR. BROWN: I don•t ·want to wait the week­

end. It 1s as valuable to the trial as I am. 

THE COURT: Next Friday. 

MR.- BROWN: If it is possible, I certainly 

would appreciate it. 

THE COURT:. March 17th. can you arrange for 

your inspections at the Prosec.lltor 's office som~ 

tire within the n::xt week? 
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J.ITT. HULL: That is fair. I can give -~he 

· Defense Counsel the informn.ticn on th.e same date. 

!.ffi. BROWN: I'll communicate with them for 

answers and so forth. 

!-ID. HULL.: If it is not possible a week :f'rom 

Friday, is t .here another day., Mr. Brown? 

THE COURT: Are you certain we will be 

prepared to move on April 3rd? 

MR. BROWN: I ask your Honor's aid.· I am 

supposed to be :l.n Esse:;c County the.t date. I have 

inform the Assign:;1ent Judge e.nd ask that it be 

adjourned. 

THE COURT: If you need a direct ca.lJ. from 

me to affirm it,, let me know. 

All right, gentlemen, we will adjourn to 

chambers to consider the bail application. 

{The followmg is taken 1n chambers.) 

MR~ BRGWN: Your Honor, before we go into 

this hearing, I would like to place on the record 

something more on a point discussed 1n open 

court, on the further extension of the drawing 

s ituation. Please excuse my sitting. This is 

awkward. 

THE COUH'l': You may remain seated. 
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roqucs·t -- these dro,wings were allegedly made 

by the decco.sad person., Mrs. Tanis., particularly, 

and certainly are not in the sense a work 

product in the course of investi5ation. She 

designated by this drawing, as close as she could 

come to this person. It might be exculpatory on 

examination and advisable for my making a 

39 

decision as to whether or not to make a declaration 

at a. point which might change our position. We 

all ask for the drawing from the. man _still living., 

and the subject of the atrocious assault charge 

of his assailants. I think this goes a little 

beyond the explanation in open court. It is what 

the deceased and the victims have said. 

THE COURT: Number one, suppose we first 

explore whether they exist and if either one of 

these will be offered in evidence by the State. 

MR. HULL: I .'m not at this point positive -of 

their existence and, accordingly, I'm not -- I 

do not know at this point if I would attempt to 

malrn the offer. And a.ssum.tng that I did, I don't 

think they are admissible. 

T'dE COURT: Wait a minute; one step at a tb.e. 

Uurnb8l'. one, if a.."lyth ing of -th:it kin d W<~2·e t :, 
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defcnsu. So, use that as a standard· first. If 

the st1te intends to utilize any such drawings 

by offering them in evidence, bear in mind that the 

State can •t determine now whether they w.111 be 

admitted in evidence by the Court. If you intend 

to offer tha m., copies should be submitted. 

i.row., the next question, if they exist and 

if' the state has no intention of offering them., 

are the defendants entitled to them? W'ha.t. do you 

say ab out that? 

NR. HULL: Ny response is that again a:ny 

such oatter would be a work product and should 

not be turned over prior to trial. 

MR. BROWN: My argument., your Honor, is that 

they are not work product of .. law enforcement 

pe_ople in identification or in dying declaration .. 

A statement may say that 1s not the :nan. In 

presentation, the state has the obligation to 

turn that over to the defense. The man still 

living made a drawing. If it depicts the two de­

fendants enttrely differently and if the defendants 

have no control or possession thereof, the 

defendants h~vc no earthly means of eetting them. 

l 
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MH. B~~c;-rN: We r1d.y offer them too, subject to 

·your ruling c.a pictures of the de.fendants., or of 

either one of these two men. Also., there is the 

advisability to the defense in an exculpatory 

manner the statement of Mrs. Tanis in dying that it 

was not eithar of these two men. That statement 

is introducible, advisable and . real. 

nIE COURT: A statement is admissible in very 

narrow confines. The dying declaration would be 

a.dmissible. A · person injUl"ed rili!J.y make a statement 

and a drawing in December and then three months 

late~, it may not necessarily be admissible. · 

?,m. BROWN: My question is this., and I cannot 

decide on its admissibility. Of course, not that 

I hava it, but I might offer it to the Court 

to make a decision on what has been developed. 

Of course., the police have it and the point is to 

!mow ·whether or not they're going to offer it. 

I would- try to offer it. 

THE COURT: Nobody here today knows what 

posture the cane will be at when it . is offered. 

That will be a problem for the Pro3ecution and 

the defense. 

However, I ask you 110w ::::uch n r.l~:e.;,1ing: if 
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respect from a ~tutement m~de in words by a 

witness? 

?-1:R. BROWN: I believe, your Honor, that it 

differs bec·aus:; the dra~'ling is soracthL"1g which 

is not alterable. A "Jitness testify:tng, that is 

alterable. The witness can be cross-examined. 

Any statements made can be alterable. Whereas~ 

a drawing is different from the spoken word. 

THE COv1RT: I still think it ralls in the 

category of a statement. 

~IR. BROWN: How a.bout insofar as the work 

product concept is concerned? 

THE COURT: Well, there is also the work 

product investigatory processes pointin.g to the 

culprit, if he exists, or the alleged culprit. 

MR. BROWN: You have the para.ffµ? tests made 
}:." .: 
cr,.,,.J · 

under their direction b:, a third person. I am 

not talking about artists. I am asking to 

see something drawn by the persons who were 

attacked. 

THE COURT: I believe the basic distinction 

of a paraffin test being performed on so~eone 

involves a physical object being t -3.'.:en f'rom them. 
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the defendants. S o~ieth .':..ng never taken .from 

them. There was never an association with the 

third person. The State has developed certain 

information. It is the same as a statement. 

I have to deny it. However, you have raised 

an lnteresting problem. 
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MR. BROWH: Yes, I think it 1s and., particularly 

f.:ince ·it may be exculpatory. 

T.:tfE COURT: There is basically, of' course, 

in any criminal case, a thin obligation en the 

part of' the state, exclusive of discovery. 

·with regards to orders to reveal any evidence 

which me.y be exculpatory in any af:f"irmative way, 

I am sure the defense· and the State will carry 

cut their duty and obligation. I am not minimizing 

the ruling in any respect. However,. I don't 

think the problem of discovery is that basic. 

MR. BHOWN: Would your Honor direct Mr. Hull 

to te11· us whether or not such drawings exist, 

so that we can assemble properly the very real 

issue if it is submitted to your Honor? 

Would your Honor direct Mr. Hull to tell 

us whether or not they exist by next Fri~ay? 

'11lli C0ill1T: Any objection t,J t ;.:.t ·: 
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MR. BRO.·iN: By next Friday? 

THE COURT: Merely advise whethBr or not 

they exist. 

All right. We will proceed with the 

application for bail as made by the defendants. 

STATE OF NEW JERSEY: 
ss: 

COUNTY OF UN ION . . 

I swear that the foregoing is a true and accurate 

transcript of' the testimony and proceedings in the above 

entitled cause. 

Sworn and Subscribed to 
before me this /f~-da.y 
of April., 1967. 

c" ~ // - L -· -----:> 

d 4 { ·· ....z-_,:--/.' E - //<:£.:~-/· 
A Notary Public of New Jersey 
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