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PASEATS COUNTY COURT
CRIMTMAL DIVISION
DOCKAET NOS. 10753

9106
10500
STATE OF NEW JERSEY, i
VS~ g
RUBIN CARTER and :
JOHN ARTIS,
Defendants. .
Paterson, New Jersey
March 10, 1967
Mp yI(LA)
BEFCRE: A ——

HCOY ., SAMUEL A. LARNER, J.5.C.
APPEARANCES:

VINCENT E, HULL, JR., ESQ.

Assistant Prosecutor

For the State

RAYMOND A. BROWN, EsSQ,
Attorney for Defendant, Rubin Carter

ARNOLD M. STEIN, ESQ.
Attorney for Defendant, John Artis

MARY BYSZYNSKI
Shorthand Reporter
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MR, BROWN: Your Hcnor, botn of these men
are manacled,

TﬁE COURT: All right. They willl be reiecased.

In order to outline our modus operandl, I
willl hear first the various moticns with respeét
to discovery in open court. With respect to |
the application for ball, the Court will hear
that application in chambers. I feel, in fairness
to the defendants, there should be no publicity
of the application to the Court in connection
with the ball application, It may affect the
merits of the case. The date for trilal will be
a short period from now. The bail application
will be heard in chambers.

MR. BﬁOWN: Thank you, your Honor.

If your Honor pleasé, the motion for bail
will be heard in council with the defendants
present, I'm certain. As to the issue on the
request for interrogatoriesf your Honor, they were
served upén the Prosecutor in February and for
reasons of nocessity thay were enshrouded by ths
Proscecutor’sc offlce until this time,

The first request, if your Heosor please, is to
inspect, copy and photograph all statements,

popers and confessions in connechion wilin the
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indictment, and for the purpose of argurant, if you
will permit a request made by both Mr. Carter and
Mr. Artis to inspect, copy. and photograph all
statements, papers and confessions concerned with
the indictment. The concept of the defense, yowr
Honor, is this will relate to confessions and
statements glven by the defendants.

THE COURT: That, there can be no question
about. You are entitled to these, if they exist.
Iet's find out now if eny statement or confessions
are in writing from the defendants to the
Prosecutor,

MR.HULL: No, your Honor. On June 29, 1966,
I believe that's the correct date, both the
defendants; Rubin Carter and John Artls, appeared
before the Passaic COuntﬁ'Grand Jury.' Both
these defendants testified and that testimony
was taken down stenogrephically. In affidavits
both defendants say they cannot recall the
statements of testimony which they gave to the
Grand Jury. On the basls of those arfldavits, the

bata will turn over to the Defense Counsel

oy

coples of the statements by tha two dafendants

L W Lo

cn June 29, 1902,

PUE CouaT:;  Chthar than Uils cscord, is 9702

E.
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any writing by the defendan®s oiher than this Grand
Jury tesﬁimony?

MR. HULL: DNone that I am aware of, your
Honor.

THE COURT: The order will provide that the
Prosecutor will turn over coples of the Grand
Jury testimony to both defendants.

MR. BROWN: If your Honor please, the order
does not particularly specify in view of the
Supreme Court statement in State vs. Farmer with
regard to my view on confessions. Of course,
oral statements were advisable in State vs. Devlan
and other cases in our State. That is oral
statements made by the defendants. This, of
course, inﬁloVes problems in interest on the part
of most as to whether or.not the prospects are
received. Men have made oral confessions or
statements which would correspond as in State vs.
Cleveland, Just as Miranda's oral confession, a
statement or formal confession or admisgion agaln

iz in Interest, just asg a written confession. It

THE CCURT: It doesan't necessurily Tolivs
that you are entitled to an oral statement or

auch a paraphrase of an oral stotoment by way of
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discovery.

MR. EROWH: This would exist most ceriainly
in the Prosecutor's notes or the police officers!?
notes to a large extent. In the Bradley vs.

Moreland case, the statement was made that any

’ material in the Prosecutor's files useful to the

defense certainly would be those to which he
would be entitled. Moreland primarily talked
about the Prosecutor suppréssing an informing
witness who might nct have come. |

THE COURT: That wilde a proceeding or thesis
together with the expressing of allegatlons or
possibilities of allegations in the withholding
or suppressing by the Prosecutor or inspector is
the way yoﬁ see discovery in the State of New
Jepsey?_‘

MR, BROWN: Under B, when we get to it, the
State of New Jersey will be concerned with

witnesses, and under A, oral statements made by

the defendants and recorded or within the knowledge

phases.

Number one,

any, and, nuuer two, 1f there oo, Wasiied
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they contend. I will nzar you on thzi phass.

MR, HULL; Your Honor, the cnly thing I am
expressly aware of that was taken dcwn in any
form is the stenographic transcript of the Grand
Jury testimeny on June 29, 1966, I am not aware
that elther of the defendants has signed any written
statement. I am aware that both defendants were
questioned prior to their appearing before the
Grand Jury on June 29, 1566. No formal statement
was taken to my knowledge, or no signed statement
or anything taken down in writing or affirmed |
or disaffirmed by the defendants.

THE COURT: I'm one step further on,

Mr. Brown. It is apparent that there is no
intention fo utilize any part of any oral statement
made by the defendants at the trial.

MR. HULL: At this time, the State does not
intend to use any such oral statement made by the
defendants which were not taken down
stenographically.

THE CGIRT: Vou see, youl may be making a commits
aent for the State at the present time, and that
is why we have to explore this. ¥Wien you can or

not, I don't know. Can you unequivenaliy ciate

La

RPN O TR Lo sag = s aower, 't 4., - A
that the Stabe will nob v fny orel STLoemEn

PR TR A e P

g
o
H
H
T
E,
g.
=



10

1l

13

14

15

16

17

18

15

20

21

22

23

24

25

BB v b

or answers to questions in s statement? Do you
ﬁndersfand what I mean?

In other words, any remarks—made by the
defendants orally at the trial.

MR. HULL: At this point, I don't believe
that I can glve a definite answer to the Court.

“ﬁow, I do not know specifically if what the
defendants have said orally was taken down in
any manner whatsoever., I would state to the
Court that 1if the State decides to use those
particular oral remarks and/or notations or
papers concerning what was related to certain
law enforcement officers, the State will provide
the defense with any such document.

THE COURT: All right. That's falr enough.

I do want to make it clear, however, Mr. Brown,
that there 1s no intention of the Court, nor 1is
there an intention of the Prosecution to refer %o,
or iInclude any extemporaneocus remarks made by the
defendants at the time; only the recorded remarks
or the queations and answers in which the police
participated.

MR. BROWN: If your Honor please, if you would
hear me on that, Assume a situatlon where thuve

would be narratlve respouse, for susmole, the
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questlon, "Well, did you do 1t?" or, "Werse
you =="
THE COURT: It is the result of the police
questioning that is contemplated.
MR, BROWN: Formal questions and answers.

THE COURT: For example, I don't know what

the facts are here with reference to the

defendants, Take an individual running away from

a éfime and a third person hears him say
something. It is inadmissible, that is not
contemplated.

MR, BROWN: Res gestae.

THE COURT: That's a little old-fashioned,
buﬁ along that line.

MR. BROWN: I have a word for that, your
Honor.

THE COURT: Spontaneous.

MR. BROWN: Spontaneous statement.

I think a statement made by a defendant in

-admission is ruling specifically against me in

terms of the extent of my argument., If all the
statements against interecst for limiting police
custody are in «-

THE COURT: Inculpatory or exculpatory.

MR, DRCUN: == 1%t wllli be dellvored.

8
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THE COURT: Is that correci?

MR, HULL: That is my understanding.

MR. BRCGWVN: And in respect to papers?

THE COURT: In other words, any record with
respect to any questioning or any-statement made
by the defendants in the Prosecutor's or police
flle. That will be delivered to Counsel.

MR, HULL: That is correct, your Honor.

The files will be searched for any document.

THE CCURT: Very gocd.

Next prohlen.
with regard

MR, BROWN:; If your Honor pleaseljto A.
Papers =-- we'lre going backward In & sense -=-
inspect, copy and photograph all statements or
confessions concerned with the indictments.

In answer to work producf, their only real
limitation is work production. It's going to be
revised., Criminal rules do not even go as far
as you see fit,

TYE COURT: I don't see that. After a time,
it might be.

MR. BROWH: In respect to papers, I refer to
all items, incluting the work prod:ct of the
Prosecutor, and T understand your Houor will

de,iy that. Any work papers the Prosecuter nicht
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have that is in any way useful to the defense,
whether they be those papers which outline as
i 8 héve alréady stated, any statement of the
defendants, but in this instance it might be
papers, for example, which would record anything.
Let's assume that in this tavern those things
such as purchases might be recorded, or there
might be any writing by any person, or someone
who 1is deceased or an injured person, any paper
aside from being a work product might be
impoftant to a particular point that's not too
easy to define, I don't really know.

THE COURT: I can't conceive of anything
in this type of a case falling into that.category;
wunless it Ee & work product. Can you suggest
that there is anythihg in the Prosecutor!s file in
this category beyond the work product resulting
from anything other than investigation by the
State? |

MR, HULL: I am not aware of any document.
None come to my mind at all.:

THE COURT: Any transaction or back record
or document, or whatever? Anythling specific?
Anything in document form?

g MR, BROUN: 5nole 10.  You crrhilaly have $o

S
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have the statement, your Honor. The statemsnt
would include that within the purview all
witnesses, or all statements which might come
from people who are not witnesses. Any record
in assiséz;g the defense, either exculpatory or
inculpatoiy. |
| Take persons who are not going to be
witnesses because they exculpatcrily might state
sometihing the same as, "I saw the man and he
did not resemble him." Thils colors quite
differently the main case, and all those
declarations which are recorded or are subject to
being recorded which would relate to this case
and amount to information which would aid the
defense. Information which would not nécessarily
be used by the State, one way‘or another, 1if it
ware an exculpatory statement. I'm sure an’
inculpatory statement wauld be provided if 1%
were within the rules.

THE COURT: Ohe moment.

Could the statement be developed through
investigation?

MR, BROWY: They might, your Honor, provided
they ware not & work product. As I understend

it, a work product is developed by the Prosecution
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in the form of legal determination and

enclusions and summary precls of what they may
be preparing in the form of strategy and
prosecution.

THE COURT: You don't think statements of
witnesses are work product?

MR, BROWI: Product of interrogation.
Everything is work prcduct really. The work of
art.

TilE COURT: Any statement from any witness
or potential witness does not necessarily mean an
eyewitness.;

MR BROWN: Right.

. THE COURT: I will deny it.

MR, BﬁOWN: I have not gotten to that yet,
to be precise.

THE COURT: Now you're talking about
exculpatory statements. .

MR, BROWN: Yes, |

THE COURT: That I will hear you on. First,

hiather any such do2ument exists and, secondly,

-t

if so, whatiher or not that should be furnished
to theo defsindants on the basis of thelr use.

Anything in Snvor ol the defendants, the

Prosecutor, i'm sure, won's uve ageused ol wivh-
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holding ony iniormation or any evidence even if
it is favorable %o the defendants.

MR, HULL: May I have a clarification of
exculpatory, your Honor?

THE COURT; Anythigg that would favor the
defense.

In other words, eliminate the defendents
from guilt or participation in this offense.

‘MR, HULL: There may be a statement in the
Prosecution'!s file which I believe could be
terméd neutral. I'm not aware of any that could
be classifled as exculpatory.

THE COURT: In other words, I suppose what you

nmean is .during the development of this

investigation you ran down every lead and there were

many which were of no value cone way or another?

MR, HULL: I believe that would be a fair

statement, your Honor.
THE COURT: That may be it,
MR. HULL: Certain peéplé in questioning had

no knowledge whatsoever,

THE COURT: Any obJection to submitting those

statements?
MR. HULL: The State 15 not auarse of any

cagse which holds such & siatersms in required 3G be

!
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1 turned over to the defendant. Now, the question et
2 -has been ralsed as to witnesses who will be ;gf
3 - produced at trial. :
* 4 | THE COURT: We have not gotten into that yet.
X MR. HULL: At this point, trial is slated for
€E s April 3rd of this year, and between now and
7 April 3rd, of coursze, the State will have a sheet
= " prepared of the witnesses who we intend to call.
9 ) It may also bé even after the trial commences
10 that thia State may want to call witnesses %o
11 testify whom it had not thought it necessary to
123 call prior to that trial.
13 THE COURT: We will do a little more on the
1 immediate subject in order to understand each
. other and have a clgar record. We have to take
16 one step at a tine.
= My question was do you have anvobjection to -
i the furnishing of these so-called either neutral
: ke -or exculpatory statements.
20 MR, HULL: I do objeect to it, your Honor.
sk THE COURT: I see no basis iﬁ our procedure
<2 on rules to compel the State to furnish
?3 statements of of any witnesses, whelther they be
2 valuable witnesses or whether they say nothlusg.
» ¢ As a result, L deny that 1:ese of vouRy uppla%aticnf
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e - MR, BROWN: If your Honor please, based on the ?
2 Bend vs. Maryland concept, 1f the witness was in %:
3 jall, the idea of ald to the defense might be a § 
4 : little different. If the witness were released, gg
5 under the clrcumstances in thils particular case, f;{
. 6 under the custom and not the law, the injury to
e 7 both would be to ald them by these different
8 exculpatory statements. Merely because it is
9 : neutrél, your Honor, would not make a difference.
10 ' May I have permission to submit a brief on
11 it?
12 : THE COURT: I'll accept a brief on it.
13 If I am to change my mind, you'd better have a
14 | brief iﬁ by Monday.
15 MR, BROWN: I might not be able to go on the
16 3rd. The reason why I'm here =-
17 THE COURT: You are a little late in this
18 motion to start with.
19 ||~ MR. BROWN: Your Honor, I filed my notice
20 in February and the Prosecutor for good reason ==
21 THE COURT: Well --
22 MR, BROWN: I don't think it is late, your
23 Honor. The date glven by the Asslgnment Judge .
24 as the call date was beyond Februvary 10th. I 'f;
25 sent in before that my notica, &xd [Jush after -- s
? | i
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I'm not eriticizing the Prosecutor, but he sent a
note to me and the reason was valid.

THE COURT: Any other statement?

It is denled unless you cénvince me to the
contrary.

MR, HULL: Your Honbr, if he has & brief in on
Monday, do I have until Tuesday to reply?

THE COURT: Yes. I don't think that Mr. Erown
will have & brief in on Monday. It-1s more -
provable it will be on Tuesday.

'MR. BROWN: You can't tell, your Honor. My
habits sonetimes change.

I respectfully ask that we turn to B, to
inspect, copy and photograph all statements made
by witnesses.

If your Honor pieases, except for Farmer, I
don't know if there are othet cases which are
in support of it, with the exception of Johnson.
All other cases we have argument against are based
on the fact that defendant was unable to recelve
aid, except as to the point of visitation rights
which were liberal, and the cooperation with
attorneys excellent. I have knouledge through
investigation of two witnessen, who are in Jail,

V\‘ w ‘v“
e

who have not been made svalichlae Do ul,
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Roth defendants in this case have cooperated to
an uwusual degree. One's name is, I think -« I
mow it as Garbela, and the second one the State
kneows better than I who they are. They are in jail,
but to try to £ind out what thelr names are or to
talk to them was impossible. I think a witness
does not_belong to anybody. In prudence the
defense certainly should have the chance to
talk to the witness, even those adverse, if they
are willing to talk. -

I fully understand thet the names of the
witnesses are the key to this trial, ‘I state
for the record that as far as I know, there are
two witnesses that appesared to be important in
the early stages of the events which led to the
indictment of theée people. As far as I know,
from what information I have, they say they saw some
crucial events on the very night these actions
occurred. These people are not available to the
defense under normal instances. We want their
names and numbers for inquiry into a very real
problem, -We know these two exist, your Honor.
Ve have informaticn and certeainly I belleve, as
T stated, that there 1s 1n exlstence a lin2 of

communication and they have by thelr <un zsans
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comnunicated by those means avallable to them
a kind of an underground in Jail. It geté around.

THE COURT: Aa aild to investigation then, is
ite

MR. ?ROWN: This’kiéd of telegraph between
people inﬁﬁhat informal society is in reality and
is to the extent of statements made by these
witnesses. I would like them to be available.
Certainly, I would want the names of these ﬁeople
and their designations so that I can talk to
these witnesses and ascertalin what they have seen
énd done.

THE COURT: As far as any research, New Jersey
has not yet reached the stage compelling the
stating of names or addresses of witnesses,
except as tney:may bé used, as you are very famlllar
with.

MR, BROWN: In Manfry, Farmer and Johnson,
they haven't reached that point of circumstances
and the rules are going to be relaxzd. The real
difficulty we have here, Judge Larner, 1s talking
to witnesses who may exist, and do exist, and who
have inforﬁation whlch may influence this case

one way or. another, We knew they are conaldered

>

tnosees and have inftormatica. T Zelisve
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they were intervliewed extensively and appaared
before the Grand Jury and gave inrormation wnich I
believe aﬁd I think 1s important. Because of

that, in order for the defense to properly

prepare iﬁself, I say to your Honor that these
witnesses' names should be glven to Defense Counsel.

THE COURT: I will deny it. Not because of
the instance here, but because of the existing
law and rules, .

MR. BROWN: Your Honor, C. With respect to
inspecting and copying of minutes and any
remaining transcript, I understand that the
circumstances were that the defendants made one
appearance and that was on June 29th.

If your Honor pleases, I would further request
under the same argument proposed, because of the
extraordinary nature of the trial, the Grand Jury
proceeding might even include the testimcny of
witnesses. I've named Gérbello and John Doe, plus
other witnesses who might provide the defense
necessarlly with exculpatory information.

THE COURT: That also will be denied, except
for an epplication for the defendanta! testlﬁony
themnelvesa.

MR, BROWN:  Dess your Honowr vooell reviirda
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offered or pald with roeapect to the defendants in
participation leading to thalr arf&st?

THE COURT: You mean by the State or police?

MR, BROWN: Any reward within the knowledge of
The State or police, and particularly those
offered by the enforcement authorlties of the
State, police or the local police or anyone.

. THE COURT: 1Is there information of their
existence?

MR. BROWN: I believe there was a reward, yes,
on record in the press. It had been for
information and, I believe, it was known as a
"ecome-on', proposed as a come-on. Even.in this
community, there was a reward offered in respect
to the defendants! participation or any information
leading to the solution of the crime, and to the
defendants.,

THE COURT: Is there anything to support
the application? Mr. Hull, have you any information
on this to give to the Court?

MR. HULL: Your Honor, to the best of my
knowledge, no revard was offered or pald by the
State or County or any State ngencles.

THE COURT: How abeui aunlelpality?

s IR 1 TR i % 2821 Ton
MR, LULL: My inforsailicn s bhasud wpoa

e T T
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newspeaper readiﬁg, and I am aware 1L opay have baen
the City of Paterson who offered a reward or scme-
thing was offered by the Tavern Cwners' Association
of the City of Paterson. That is the extent of
my knowledge.

THE COURT: Does your flle centain anything

with respect to these rewards?

MR, HULL: I'm not aware of anything contained

in our files.

THE COURT: Do you have any data and
information on this subject? It can be subpoenaed
by the defendent. I can see no reason to direct
thé State to do anything over which they have no
control, no power.

MR. BROWN: Your Honor, I don't disavow the
Municipal bodies.

THE COURT: The Town Council, the City
Commiséig;;’or a relation offering the reward is
not the same as the State or the Prosecutor's
office. |

MR. BROWN: I think Counsel specifically
ayolded law enforcement bodies in the area. Take
the occasioh in the Clty where a pollceman in
particular ==

T COURT: A police «uTlclal:

P
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MR. BROWN: Anybody.

THE COURT: In thevlegislative body of
officers, a reward is not an enforcement on the
part of the police attorney. It is part of the
enforcemen£ agency group. I would say from
the Prosecutor down to the cop.

MR. BROWN: This is where an lmportant
defendant receives information which is exculpatory
or:inculpatory, and I submit that we are entitled
to know it.

THE COURT: See the Town Ccuncil. You can
get any information from them.

MR, BROWN: They have no information to give.
This is the Prosecutor's domain.

THE COURT: The Prosecutor does not have that
and he will not be compelled to furnish it.

MR, BROWN: In E,‘ybur Honar, pro forma
asito the paraffin records, in State vs. Cook
it maede the same impression as was made in E.
To inspect and copy all ballistic reports and
paraffin reports made in connection with any
firearms allegedly used. And, pro forma, the issue

has been decided in Cook. In thls case 1t was

paint and'théy were entitled to it.

T sey it is a2 matter of right and, I belleve,
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I am entitled to 1it.

THE COURT: Any question?

MR. HULL: In the Cook case it appeared
specifically that it provided the reports of tre
scientific laboratory'recofds and I would state
that the State would consent to this; that it
would turn over to the defense any such reports
in existence at the present time.

. THZ COURT: Very well. No ques?ion about
that.

Any questicn about the right of the deféndants
to examine any firearm you have or whatever
equipment you would have?

MR. HULL:; The State would allow an inspection
of the firearms and instruments in the possession
of the State at the present time. However, I
think, your Honof, I would 1like to know where this
inspection is going to take place.

~THE CQURT: At your office. ;

MR, BROWN: No question. ’

THE COURT: 'In E and F a professional
inspection is indicated. I think he would come
to &ou. You should have the right to inspection
wiﬁh him.

o T e POl TR ~ ¥ v iy .
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rules.for this setup.
THE COURT: T don't think there 1s any issue
on that.

3

' MR. BROWN: Is the inspection mutually

declided npon?
L]

, THE COURT: Yes, yes; the only problem is with
Mr. B,ro?m .

'MR. BROWN: I come to you and Mr. Hull 1s
to copgwwitﬁ'me to inspect and coﬁy all medical

reports, of course, your Honor.

THE COURT: You are entitled to those.

’There,is no question about that.

' MR. HULL: No question as to autopsy reports
and hospital reports.. | |
'THE COURT: That's all there is, isn't there?

MR. BROWN: Well, there's Cook and Johnson.
I'm entitled to them and certainly under Palm;r.

.MR. HULL: I'm not aware of any reports in
this cagse indlcating the hospital and ﬁedicgl
records. i ‘

THE COURT: Autopsy reports and hospital
reportsf&nd medical reports pertaining to the
der ndents too. ‘ | | ’

For example, I don't think, I don'iy believe

it is true in this caze -~
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MR, BROWN: Paychiatrist -- Cook holds
specifically =--

THE COURT: Of course..

MR. BROWN: I:don’t know if this 1is true.
It may vwell be there was an injury which the

defendant sustailned, or an examination of the

" “defendant of which I'm not aware. It should

include any injury in relation to them that they
have.
MR. HULL: I'm not aware of any such reporf.
THE COURT: If there are, issue all reports.
MR. BROWN: H. To inspect and copy &all
photographs or drawings in the possession of
the Prosecutor. This would 1nclude the deceased.
I have a very good reason for that. Someone
has to make a decision in a preemptory way which
we are not prepared to do in court;
THE COURT: You have a guick mind, If proqf
is submitted to you in court, you can make a

fast decision.

MR. BRCAN: I'm not tnat falr in decisicns and

1 £ind them interesting.

THE COURT: I dcn't think I can compel ths

- e ) e
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Prosecutor to furnish these material wourk producis.

it is an investigative proceeding ind he Iis
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unwilling to snbmit_iﬁ.

MR. BRCWIT: Just likec an autepsy. I tell ths
Court that what I propose to do is to take
photqgraphs to a medical person, and consider angles
of fire, because in thils case the charges
concern three deaths and an aggravated assault.

The particular place a picture places a body is
obviously beyond the reach of the defendant..

I've been to the place. That I've done, but I can't
get the position, I can't get the interior. The
body 1s taken away and the peocple at tﬁe hospital
have a record. Photographs are maqe_pf that area,
beyond the ability of the defense to acquire.

THE COURT: Well, Mr, Hull, do you feel that
there could be any possibilityé?f:g;ejudice to
the State by showiné these to f%gwdefense now?

MR. HULL: No, I don't know about preju@ice to
the State, your Honér. The State contends that the
photographs and drawings are work product and the
State will not agree to it.

THR. CCURT: Uhy not forget th2 drawing or
drawings and concludingly go to the photograpn or
rhotographs of the scene of the crimz, the bodiaes,
and how they were suppoezed to Lz, Low t“z'*',r 2xlsted

“oassa gnd ool
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M3, HULL: Ve c¢hject to tho photographs of
the scene, your Honor.
HE COURT: Why should they be objectionable
as far as you are concerned?
MR, HULL: Solely because ==
THE COURT: Forgetting the ruling of a moment
ago and the words of the Court.

MR, HULL: Solely because of the fact that

they are work product.

MR, BROWN: GEverything is work product to the
State and everything to the defense is work product.

THE COURT: There is physical evidence which

‘'you have and we know it must be shown. Of course,

there is the distinction of the physical evidence
that was utilized in connection with the alleged
offense. In trial I concede that is true. Bub
nevertheless, in view of the fact that time

changes physical instances, to prevént a view by
Counsel and an educated-examination of the

physical surroundings, proaibits him from defending
and tryinz the case with intelllgence. Since

thcre ia nothing prejudicial in that, I concede that
they be submitted by the State, the showing of such
photograghe. T would bo inelined To authorize 2

this inspectlon of the pheatographs by the delense
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MR, BROWN: I've got the right to make coples,
your Hoﬁor, és a matter of law, just like the
paraffin report,

THE COURT: ©Not Just 1like it.

MR. BROWN: A work product?

THE COURT: In any event, that will be accorded

to the proofs., It dces not include any drawings.

MR. BROWN: I haven't argued 1it.

THE COURT: Bg happy that you have got the
photographs. Don't retract that portion.

MR. BROWN: I don;f have to worry about losing
anything. I aﬁ not talking about the Judge. I
realize that in making every word there, it 1is to
the discreéion of the Céurt. Specifically, 1
understand that unfortunétely these were composite
drawings, particularly of Mr. Carter. On an
exculpatory basis of this, I am forming
information, that some of the composite drawings
are so different from either of the defendants,

that it 1s exeulpasory and would ald in tha defense.
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the ballistic reports and ths paraffin reports,
and they are already determined.

THE COURT: Iet me stop you right there,

Mr. Brown. You know as well as I that if the sState
tried to put in the composite drawings there would
be the potential of hearsay remarks of a person

or a witness and you would object in the loudest
voice of which you were capable, and of that you
are capable, and I would sustain your objection
without question.

MR, BROWN: If it looked like me and they're
using it for evidence,_o: course I would object
to it.

THE COURT: The state would not offer it and
you would not offer it either. Are there drawings
of the defendants or drawings of the bullding or
otherwise?

MR. BROWN: I didn't ask.

THE COURT: Fine.

. MR. BROWN: For a specific purpose only.

THE COURT: On the proofs, I only know of
rhotograpns of the ilnterlor of the premlses, an@ of
the pozes of the deceased.

MR, BRCWVN: Tﬁere arc photographs of the

axterior too.
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THE COURT; May I have whaitever you have
wlth respect to this case which willl be utilized
in evidence? |

MR, BROWN: If your Honor pleases, there are
15 photographs and I want to use 10 and common
sense the other 5 --

THE COURT: All proofs?

MR, BROWN: All shall be shown and, of course,

da

if Counsel wishes to make coples, they can make
them at his expense. They wouldn't want us to
have a negative.

THE COURT: Av thé defendants?! expense.

MR, BROWN: Set forth which of the alleged
defendants.uséd the weapons referred to in the
indictments. There were multiple weapons, or
only one weapon. As far as the indictment is
concerned, there is no statement that would ask
which of the defendants used the weapons, plural,
or one weapon, ‘Jhich one used the weapon?

THE COURT: Mr. Hull, you tell me when you

disagree with me. Can you state Iin particular who

MR, HULL
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MR. BRGN: J,. your Henor. Set forth time and
place for the events of this kind and this
situation.

THE COURT: Time and place, Of course, you

'are entd tled to that. The State willl answer that.

MR, BROWN: If your Honor pleases, at this
time I would like to point out that which
technically 1s a statement of a bill of particulars
for the State on time. We can't answer until we
get this, We will immediately. That 1s to be
a part of the defense, immediately to be
delivered to themn.

THE COURT: They haven't made a demand?

MR, BROWN: Yes, they did. At the pleading,
I think.

THE COURT: No; no such thing at the pleading.

MR, BROWN: There was no point at fhe time,
your Honor.

K. Set forth the charge and state
specifically whether or not they acted in concert.
I hopa yogr Henor will regard this as separate Counss

ag individuals, although in a way Mr. Stein 1s --

jud

THE COURT: I will,

MR. BROWI: The uweyv and how thoy aztad. In

concert? FEach 1s chersud in the conjunebive haxe
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vith having killed those people
I don't know, in denying we do get it <f course.

THE COURT: You want the State to commit
itself with the charge against each cne
individually. You don't want it as 1f they were.
involved in the killing of three people, but
rather one attributed to A and two attribufed to
B, et cetera. They acted in concert in aiding
and abetting in direct killing.

MR. BROWN: One men nmay have walted outside
and the other man could have shot three people.

THE COURT: I don't know.

MR. HULL: The State will answer that question
to the best of its ability, but one thing concerns
me. Do the actions of each have to be spelled out
step by step or in generél?

THE COURT: We want the detalls so as to
nerely point out so that the defendant will know
whether it's alleged that one man did all the
shooting, or both men, or one shot and the other
cided and abatted. Did Artis shoot anyone and so
o and g6 forth?

131, DRODN: L, If your Henor plesse. State
yh:ether or nvi the theory of --
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MR. BROWN: M. If your Honor pleases, I
think we are entitled to that. That, in fact, is
one of the others. At least evidence from the
defendants or anyone else, including names and

from
addresses/whom such was obtained.

THE COURT: Of coufse, this is lawful search
and seizure in preparing the defense.

MR, BROWN: Particularly in this case, your
Henor. Insofar as the defendants involved, as
far as I know, there is no allegation of
robbéry. There may be sample allegations,
say money was taken from the register or anywhere,
or there was a selzure of the automobile.

THE COURT: Yes, well --

MR. HULL: The State will go and request a
ééized list, They ﬁere obtained by the police and
I dqn't think the defendant can object to much
else.

THE COURT: I was going to say that.

MR. BROWN: That is plural, defendants.

THE COURT: That will be limited to the
defendants, plural, and, of course, not any evidence
secured from any third person.

MR, BRCWN: I have no obJlection,

As to N, I think we have o viznt to faspoct
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any criminal record of State witnesses before they
iestify so that we are prepared essentially.in
attacking credibility.

THE COURT: What do you say abodt that?

MR, HULL: The State objects to this request
at this time, However, I say thalt Defense Counsells
request for it is -- If any State witness has a
criminal record, it will be turned over to
Defense Counsel before --

THE COURT: Before he needs 1t for examination.

MR. BRCWN: I think this is a distinction without

a meaning. The State knows within reasonable time

if they!'re going to use Mr. X. There are two

‘purposes for Rule 16 and they are unabshedly in

part mine.
THE COURT: The Federal Court and the State

Court, somehow tey 're qulite different.

MR. BROWN: The Prosecutor's position here is -

that Defense Counsel wanted witnesses' names and
now they ask for fhe criminal record. That is
not my purpose. Not every prospective witness
will have a criminal record. The purpose is to

also attempt to ascertain who thess two people

in custody are. That is & part of my positlon.

to ascertaln that with some reliable’ coriainty,
. ey

e —

L 4 ot o

&
b5
s,
=2

_*h:.

5%

7=
&3
a2t
=
- = 2
A

o
f e

o3 A e -

PRI
7

[ e
e ¥

TR
LI T B il
I e AR



-

10

11

12

13

14 -

15

16

17

18

19

20

21

22

23

24

25

SR STt

4 it

g0 that T den't preoceed againast a {w.ct that has

‘nothing to do with thils case., If I'm golng to

get them at all, they will have to be given to me
now to aid In tre defense's discovery.

THE'COURT: They will be denied now. They
may be given before crdss-examination.

MR. BROWN: I take an exception, your Honor.

Now 0, of the defendants.

THE COURT: Don't the defendants know?

MR. BROWN: I appeal to your Honor's long
experience. I won't say that I don't rely on
that.

THE COURT: There 1s nothing lost in
furnishing that, is there?

MR.HULL: The state will cooperate on that,
your Honor, if Defense Counsel could not obtain the
erininal record from his own client,

THE COURT: His own client might be able to ==

MR. BROWN: I've tried everything. It forced
he to bring suit., I didn't get them.

THE COURT: All right then.

MR. BRCWN: Thank you, your Honor.

MR, SiEDN: I'm not clenr whether or not
the Court iz permitiing us to obtaln exculuntory
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to your precise ruling.
. THE COURT: That was under Number 3-A.
It could be considered A-3.

MR. STEIN: Yes.

THE COURT: That waes denled in that they have
no statements of the defendants, no written
statements. You do get the Grand Jury testimony.

MR. BROWN: 7Your Honor, one other thing.

One question on an issue that was not
concluded., An informal request came up which is
a mafter of importance to us, and that is whether
or not the Grand Jury -- your Honor may recognize
this. It was asked that they be polled to see
if it was the same Grand Jury, the same as that
which issued the indictment and had to do with
the Fifth Amendment. |

THE COURT: I think he should be advised of
that.

MR, HULL: Whatever is in the record.

THE COURT: Any walvers and so on willl be
furnished as well,

MR, HULL: The date of the Grand Jury, and

was 1t the same one before which they appeared.

The defense will prepare the crders?

: : Zena sy vu ey 2 Satin
MR, BROWI: Yo will - % a2 tranaceipt of tha
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notes, inecluding the dates on vhich we were

- supposed to obtain these things.

THE COURT: Just a minute, please.

I cén see that your assoclate took detailed
notes. Suppose you prepare the order and submit
it to Mr. Brown? It will save time and so on.

What can you tell us as to time with regard
to inspections?

MR, HULL:. With respect to the turning over
of certain materials to the defense, again the
Grand Jury testimony and the photographs --

THE COURT: Vell, in compiiance in full, what
do you figure as an outside date that is
necessary?

MR. HULL: At least one week, your Honor.

A week from Monday, &dur Honor. .

MR. BROWN: I don't want to walt the week-
end. It is as valuable to the trial as I am,.

THE COURT: Next Friday.

MR. BROWN: If it is possible, I certainly
would apprecilate it. o

THE COURT: March 17th. Can you arrange for
your inspections at the Prosecutor's office some

tire within the next week?
MR, RBROWMN: 1 thoughb nayie Fridey.

—
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IR, HULL: That is fair. I can give the

" Def'ense Counsel the informaticn on the sane date.

MR, BROWN: I'll communicate with them for
answers and so forth,

MR. HULL:; If it is not possible a week from
Friday, is there another day, Mr. Brown?

THE COURT: Are you certain we will be
prepared to move on April 3rd?

MR, BROWN: I ask your Honor's aid. I am
supposed %o be in Essex County that date. I have to
inform the Assignment Judge and ask that 1t be
adjourned.

THE COURT: If you need a direct call from

"me to affirm it, let me know.

All right, gentlemen, we will adjourn to
chambers to consider.the bail application.

(The following 1s taken in chambers.)

MR. BRCOWN: Your Honor, before we go into
this hearing, I would like to place on the record
something more on & point discussed in open
court, on the further extension of the drawling
situation. Please excuse my sitting. This 1s
awkward.,

THE COURT: You may remain seated.

MR. BROWN: Your evieonaslon ca the drawin’

s
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raquest -- these drawings were allegedly made

Ey the deceased person, Mrs, Tanis, particularly,
and certainly are not in the sense a work

product 1n the course of investigation. She
designated by this draw;ng, as close as she could
come to this person. It might be exculpatory on
examination and advisable for my making a
decision as to whether or not to make a declaration
at a point which might change our position, We
all ask for the drawing frcm the man still living,
and ihe subJect of the atrocious assault charge
of his assailants. I think this goes a little
beyond the explanation in open court. It is what
the deceased and the victims have said.

THE COURT: Number one, suppose we first
explore whether they exlst and if either one of
these will be offered in evidence by the State.

MR, HULL: I'm not at this point positive of
their existence and, accordingly, I'm not -- I
do not know at this point i1f I would attempt to
make the offer. And assuming that I did, I don't
think they are admlssible.

THE COURT: Wait a minute; one step at a time,
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defease. So, use that as a standard first., If

“the State intends to utilize any such drawings

by offering them in evidence, bear in mind that the
State can't determine now whether they will be
admitted in evidence by the Court. If you intend
to oifer them, copies should be submitted.

low, the next question, if they exist and
if the State has no intention of offering them,
are the defendants entitled to them? What do you
say about that?

MR. HULL: My response is that again any
such matter would be a work prcduct and should
not be turned over prior to trial.

MR, BROWN: My argument, your Honor, is that
they are not work product of law enforcement
people in identificafion ér in dying declaration.
A statement may say that's not the man. In
presentation, the State has the'obligétion to
turn that over to the defense. The man still
living made a drawing. If 1t depicts the two de-
fendants entlirely differently and if the defendants
have no control or. possession thereof, the

dofendants nave no earthly means of getting them,

o
e

DY COURT: How ara you going to be abis

- L8 - «
vse them?
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MR, BACGHN: We may offer them too, subjeet to
your ruling 25 pictures of the defendants, or of
elther one of these two men. Also, there 1s the
advisability to the defense in an exculpatory
manner the statement of Mrs. Tanis in dying that it
was not elther of these two men. That statement
is introducible,vadvisable and real.

THE COURT: A statement is admissible in very
narrow confines. The dying declaration would be
admissible. A person injured may make a statement
and a drawing in December and then three months
later, it may not necessarlily be admissible.’

MR, BRCWN: My question is this, and I cannot
decide on its admissibility. Of course, not that
I have it, but I might offer it to the Court
to make a decision on what has been developed.

Of course, the police have it and the point is to

know whether or not they're golng to offer it.

I would try to offer 1t,

THE COURT: Nobody here today knows what
posture the case will be at when it 1is offered.
That will be a problem for the Prosecution and
the defense,

However, I ask you how such a dvaming, if

it does 2xist vy a witnesa, Jdirfzr~s in a0y
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witness?
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MR. BROWN: I believe, ycur Honor, that it
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differs becausz the drawing is something which
is not alterable. A witness testifying, that is
alterable. The witness can be cross-examined.

Any statements made can be alterable. Whereas,
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a drawing is different from the spoken word. %;
TYE COURT: I still think it falls in the %i
category of a statement. gz;
MR, BROWHl: How aboubl insofar as the work ié

product concept is concerned?

THE COURT: Well, there is also the work
pioduct investigatory processes pointing to the
culprit, if he exists, or the alleged culprit.

MR. BROWN: Ybﬁ have the paraff}n_tests made
under their direction by a third pe;ggn. I am

not talking about artists, I am asking to

.see something drawn by the persons who were

attacked.

THE COURT: I believe the basic distinction
of a paraffin test being performed on someone
involves a physical object being tatzn from them.

The source of it 1s similar to Federal Rulus &
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1 the defendants. Something never taken from .
2 them. There was never an associstion with the %;
i [ third person. The State has developed certain %
4| informatipn. It is the same as a statement. &
.5 || I have to deny it. However, you have ralsed
6 an Interesting problen.
2 MR. BROWN: Yes, I think it 1s and, particuiarly,
8 cince ‘1t may be exculpatory.
91 . THZ COURT: There is basically, of course,
10 in any criminal case, a thin obligation cn the
11 | part'of the State, exclusive of discovery,
12 ' With regards to'orders to reveal any evidence
13 which may be exculpatory in any affirmative way,
14 I am sure the defense and the State will carry
15 cut their duty and obligation. I am not minimizing
16 | the ruling in any réspect. However, I don't
17 | , think the problem of disccvery is that basic. .
18 | Mﬁ‘ BROWN: Would your Honor direct Mr. Hull
19 to tell us whether or not such drawlngs exist,
20 so that we cen asgemble properly the very real
21 issue 1f it 1s submitted to your Honor?
22 Would your Honor direct Mr. iull to tell
23 us whether or not they exist by next Friday?
2+ | | THE COURT: Any objection to t:i.t? |
50 MR, HUTT: I will check the file, |
I
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MR, BRGN: By next Friday?

THE COURT: Merely advise whethzr or not
they exist.

All right. We will proceed with the

application for bail as made by the defendants.

STATE OF NEW JERSEY:
SS:
COUNTY OF UNION &

I swear that the foregoing is a true and accurate
trenscript of the festimony and proce=2dings in the above

entitled cause. ‘7

FXprn/ &'ZP’MA/IW

SHORTAND REFORTER

sworn and Subscribed to
before me this /¥7*day

of April, 1967.
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A Notary Public of New Jersey
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