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Jlf ftit~:t~t~:t[?~'. 
11ess correspondence be submitted for 
mailing unsea!ecl and subject to inspec­
tion (7 NYC:RR § 720.3(e)(4)), and that 
no material be ifiduded in an outgoing 
envelope if not specifically intended for 
the addressee (a practice known as "kit­
ing,"), in violation of 7 NYCRR § 
720. 3(b )( 17). 

Petitioner instituted an article 78 pro­
ceeding in which he claimed that thexeg~ 
ulatidns i1npingeripon his First.Arnend-

itii[,lii 
riti~d in peri pal correspondence. • . · .. 
·•The Supreme Court dismissed the pe-

f r,a1a1t 
this court corn;:ludes that the challenged 
regulations do ·implicate Firsr•Arne11d­
ment il1terests, it nevertheless affirms 
the order of the Appellate Division inas­
much as, under the appropriate standard 
ofreview, the regulations do not rinc:ori~ 
stitutiorially abddge petitioner's right to 
freedom of eXpte$sion. • 
•. ·the standard for assessing the validity 

of pdson regulations that infringe on· iA­
foates' consdfoti6nal rights hai beeri ar­
ticulated bY the Supreme Court.as fol­
lows: "when a prison i:t:"guladon 
impinges on inmates' constitutional 
dghrs, the regulation is valid ff it is rea­
sonably related to legitimatt:" penological 
interests." Tll:l"nerv. Safley,~ U.S. __,. 
• The stated justification for infringe­

ment on businessmaiHs to enable correc­
dons officials to prevent inmates from 
ordering merchandise or services on 
credit. The regulation seeks to prevent 
inmates from committing fraud oh busi­
nesses. See Rodri.quezv.James, 8.23 F. 2d 
8. Although the inspection requirement 
may chill in some measure an inmate's 
freedom to express political views to 
business enterprises, this court finds that 
the business mait regulation operates in a 
"neutral fashion without regard to the 
content of the expression." Turn1;:rv. Saf-
11;:y, 107 S,Ct. 2254. If the submitted 
letter does not offer to purchase on credit 
or otherwise irnpermissibly obligate an 
inmate's funds, it is dispatched. 

Finally, the court finds that the "kit­
ing" regulation simply requires that any 

Jetter in the envelope be intenckd for the 
addressee. Petitioners complaint is un­
availing inasmuch as respondent has as­
serted a legitimate penological goal in 
requiring that inmates correspond with 
identified individuals. Turner v. Safley, 
l07S.ct. 2254. 

. . .... . .. . . . .. .. . . . . . 
_: : . . . 

r.ittt::i:~t-'•J;ti~ii(gf;~~ajs •· ...... 

Rochester . Gas & Electric 
Corporation v. Public Service 
Commission of the State of 
New York; Simons, J.; No. 10; 
Fel:,rµary 11, 1988. • 

Tht:", Legislature·- in an effort to 
stimulate production of natural gas in­
digenous to New York - amended 
Public Service Law § 66-d(2), authoriz­
ing the defendant Public Service Com­
mission ("PSC"} i:i:>'require certain utili­
ties to transport non-owned natural gas 
through their•pipelines if the utility has 
exces~/capacity; receives reasonable com­
perisatibnfor doing so and if the trans­
poi:tatiori of the i:i.On~owned gas will not 
burd~ri the titility'or its rate payers or 
• • •• •• •• • i .· of its Service to 

rd customers iriltochester and seven sur­
rounding counties; contends that the 
sta~rite ·and•itripreme,niing ·order violate 

:iiiBirti~ 
~~:s~~:o~r:i~~i!!ti~t:t~tJ~: 1tf~:~ • 
able doubt. AddifioriaUy, thidegislatiori 
involves etoriomic legislation and mod• 
t:~.;:~~!!~~=j:~~&;':~~t~te~r~:f!t 
ence·to the Legislature irithat ateit.' • 

Plaintiff·. claims that section 66.cd(2} 
has furidarrientally changed :the Batu.re of 
its business and comt,¢15 iho use\its dis.L 
tribution system to operate 'iri ways tori~ 
trary to the provisions of the Transporta~ 
tion Corporation· Law, uridef'which· it 
was incorporated. ··•'It·• <coritetids • .thai: 
RG&E was· chartered as a "gaSfa>tpora­
tion'; and it fuafotains that as s\ic:h'it'Ts ;~!~ obliged t~ t:fo?~port'and:seff ~_ts own 

The Lt:"gis.lature Has define(l ·the 

h~;e;~e°!·cbi~:!:~~t 1~1:t£:j;d;~ 

maining customers and upon payment of 
reasonable fees. Ir is a.reasoniibk regula-

• • tion consistent with the public interest 
in developing the State's resources, for­
thering coinpetitiort, Jmdcontro.lli:ngthe 
cost of namr4L·gas in, the r¢tail1narket. 
Accordingly, the Legislature acted well 
within constitutional lirnitacions when it 
modified the manner in which. plaintiff 
was required to satisfy its public obliga~ 
tions, declaring thar the publicrnust be 
afforded reasonable access to i:he utility's 
pipeline network in the man1,er speci­
fied. 

RG&E's claim that section 66~d-(2) 
changes it from a private carrier to a com-
01on carrier m.ust also fail, for that theory 
of substantive due process was "relegated 
to obscurity in Nebbiav.NewYork, (291 
U.S. 502)." Montgomeryv.Daaj(:ls, 38 
N.Y.2d41, 67. After,Nebbia,evenpri­
vate corporations may be deemed af­
fected with a public interest and sub­
jected to reasonable regµladon under the 
state's police power. . ·. 

Under the guidelines setforth.in Con-

c:;:;;:1i~iil,F~~,::;:~~::: 
little economic impact on .plaintiff, for 

,~~i~S~i~KE~~~ 
overlyl'Hitden the utility or its cus(omers 
hy<requiring .extra rates, for .example, 
Plaintiffs general investment. t:"Xpecta, 
tions included the knowledge that ic·was 
subject.to extensive ·regulation as a pub­
lic utility; therefore, the current statu­
tory scheme coµld not have frustrated its 
reasonable , expe~tari.oris. Finally, .r~e 
gover11@eq(5J1,cqqnJnvolves•.•only m1n1-
mal, intermittent access to plaintiffs 
pipel~nes,., uric:ler. circumstii.nces which 
w.Ul.not iiiterfere with plaintiffs regular 
b~${ness, l)iJ9.pe.r111!lnentappropriarion of 
pla_ip:~iffs.pi:opertyi:ighrs is involvep.. 

All'OID@"S: ~iFllatd NtQe!JrSfi Rob¢r.t L. Daileader, 
Jr:, Jeffrey R; Cla*fQrpiaill~iff"!l,ppeUanr. Lawrenc~ G, 
Malone, Robert A~ Simpson fur respondent, 

E1~~1i~~?E!i1i~ 
~;;~n~2;1;¥fi5 cl :~:=~1:::uu,~ 
plaintiff indicate that duty is to be ful- 1 < ofcontract 

~~~:~i~~e ~iac:;!i~i;~: ~;~e !~in~Jr t ~· / t v. Sternberg; No. 2687E; 
to do something which, as a matter of·. uary 8, 1988. 
form, differs from what it has cµstomar-
ily done because it no longer has title to Plaintiffs entered into a "purchase of­
all the gas in its pipelines, the substance . fer" agreement to purchase the defend~ 
of the transactions is the same: the com- .·• •• ants' home, The document pwvided that 
pany provides gas to the community, •.• ifwas ''to remain in force and effect un­
something it has always done and is less ot until superceded by further con­
obliged to do. Accordingly, there. is • tract.;;Defendarits subsequently submit­
nothing in the Transportation Corpora- te~i to plaintiffs a "proposed contrtict of 
tion Law which inhibits defendant frorn . ~ii;le;; which was accompanied by a letter 
implementing the statute or enforcing its • providing that the contran had to be ac-
order. To the extent section 66-d(2) may tepted in toto and "[i}f the signed con-
force RG&E to do something it did not tracts {were} not returned to [the defend-

a:nts}, together with the. down payment 

i'i11i!;l1!!i~J~,. 
''proposedcontfact ofsale'.'·and ati:a ·.·.·· ........ . 
"a listing of various and sundry itet;11l 
which must. be addressed if this contract 
is to be implemented." Plaintiffs further 
stated that if t:he defendants did not. ac-· 
cept these changes, there would be "no 
purchase" by them. 

In disposing of the defendants' motion 
for summary judgment, the trial court 
assumed arguendo, that the purchase of­
fer satisfied "the criteria for a contract for 
the sale of real property." Ir then granted 
the .. defendants' motfon for summary 
judgment based on the ground that 
"there can be no question but that the 
letter of November 25, 1983 from plain­
tiff William M. Stewan constituted a re­
pudiation of that contract." 

This court finds that an issue of fact 
exists as to whether the plaintiffs' No­
vember25th leJter, coostituted a repudi­
ation of the contract, or was merely 
meant as a counteroffer to the defendants' 
"proposed contract of sale." Accordingly; 
the defendants' motion for summary 
judgment mu,stbe denied. 

SECOND CIRCUIT 

Ed11cation of the Handi1;apped Act, 20 
U.S.C. § 1400 - Placement in 

unapproved private school 

Antkowiak v. Ambach; Miner, J.; 
Nos. 87-7300, -7344; January 27, 
1988. 

Plaintiff commenced an action on be­
half of his emotionally disturbed daugh­
ter, Lara, under the Education of the 
Handicapped Act ("EHA,"), 20 U . .S'.C:. § 
1400 et seq. (1982); the Rehabilitation 
Act of 1973i 29 lf,S.C .. § 794 (1982); 
and 42 U.S.C. ·§ 1983 (1982)in·which 
he sought and obtained declaratory arid 
injunctive relief to effect a state place­
ment at an unapproved out-of.,state facil­
ity and reimbursement from the state. for 
her private placemennhere. On appeal, 
this court reverses the decision of tht:" 
U.S. District Court for the Western Dis­
trict of New York. 

. The issue here is not that the court 
failed to give "due weight" to state 
proceedings, ~· the Commissioner 
argues, but that under the EHA, neither 
the hearing officer nor the district court 
could order placement at an unapproved 
school. FederaLcourts have the authority 
under the EHA to enforce state procedure 
consistent with the federal scheme, but 
procedures "inconsistent with the 
federaH y-mandated procedures cannot, 
of course be enforced by a federal court." 
Town of Burlin.gton v. Department of 
Educ., 736 F.2d 773 (1st Cir. 1984), 
aff d sub nom Burlington School Comm. 
v. Massi,ichusetts Dept. of Educ., 471 
U.S. 359 (1985). 

For a state to qualify for funds under 
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·····:::: \/··;~~Jt!~t~; i.••t?:s· •.•• •• re~!~::: •• ,~.:it¢%:f tf !t;::•·•··•· 
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t:;: .. ~iir:::::::;~tt1~.::::ttt ii~,t~~:i&W:t:~iit. 
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however, is· open only<afterJ the State • <3'419E\ Februaty<8 ;A9$8'; • >•• • •· ••• 
Education Oepattinent •has deterinined • • • 
th'1t•"there 11re no appropriate public or • lffa probate proteeding;'the object-
private facilities" in the state. New York ants appeal from a decree of the Surro-
Edi.1c Law§§ 4402(2)(6)(3); 4407(1). gates Court which,granted the petition,. 
• The State Education Department's er's motionfor judgment <:luring trial as a 

Office for the Education <)f Children with matter of law, and thereupon• admitted 
Handicapping_ Conditions, through the the will to probate. This court affirms 
Division of Program Monitoring, the decree, and orders costs payable by 
maintains a1i. "approved list" of private theappellants personally;. ,, · 
and out-of~state ·schools·· eligible to The decedent;an·89-year:.old:blind 
contract for the education of woman; executed a,.vJiU,inan attorney's 
handicapped. students from New York. office irithe ptesenceofthree subscribing 
The State Education Department closed witnessesi Th:e· eptife('execudon.• of the. 
new admissions to Hedges, the wili'wastape,;.record:edrThetape,affirma.:. 
Pennsylvania treatment center at issue tively demOnstrated the decedent's testa"-
here, for reasons including the fact that .m:entary citpacity; to wit: she knew the 
Hedges was not licensed in its home state nature ·and·. extent of her property; she 
(which is a requirement for approval),· it named the natural objects of her bounty, 
purportedly used "seclusion rooms,'' and her children and grandchildren; and she 
fr had a policy of allowing students over stated her reason for leaving her house to 
14 years old to si,g:n ·them~elves out of one daughter and providing a$ l;00Oibe; 

l\'1'r:iif~f"!~'c;!1'i'il8'' '!iii~ 
Boar:<l could place and fond Lara· in ari. JnJight of the uncontroverted proofof 
uifappfo'v'ed private school "without due execution and the clecedent'.s testa-
violating the El'll\'s requirement that mentary capicity; and the absence of 
handicapped children be- educated at proofthat the decedent executed the will 
public • expense only in those private as a result of fraud or undue influence, 
schools that meet {s}rate educational there•were,no issues to submitto the jury 
standards," Schimmel by Sdlµi:imel v. (see, MatterofWalther, 6 N. Y.2q 49. 
Spill:illlC, 819 F,2d 477 (4th Cfr. 1987). 
The hearing officer l:iad no jurisdiction to 
compel either the school or the state to 
violatefederal law. Likewise, the district 
court co~ld not • order plaintiffs 
placement without forcing cI:ie:: $;are 
Education Department to • violate the 
EHA. Thus the district court exceeded 
its authority, under 20 U.S:C. § 
1415(e)(2), to grant appropriate relief 
under the EHA. • • 

A'IT()ftlllEYS; Bruce A. Golds,ein Wouvier, O'O:innbr, 
Cegielski & Levine, James R. Sheldon, 'Jr,, 
Neighborhood Legal Services, Inc., Ronald )I,(; Hager, 
Stari,Univ~rsity ofN.Y. at Buffalo Schot>lofuiw, ~~gaJ 
Assistance Piogram, qf counsd) for plaintiff-app!ill~e, 
cross-appellant; Leslie Neii.sradt (Roqiirr Abril'ms; Au'}'. 
Gen; of the S.rate of N. Y.; <>f hi\lnsel)'' for 
defendant-appellant, cross-appellee; •. (Elitllbeth • • .•. L. 
Schneider, Monroe County Legal Assistance Corp,; :of 
counsel) for Amit111 C11r,a; Western New YorkQisability 
Coalition. • • • • •••••• 

AITQR.i"IEYS, Seth Rl,\penst~Jo. for appeilan~·; Solomon 
CohenJor respomlent. • • 

SURROGATES COURT 

••• • lntervivqs trust - Rule against ·• 
perpetuities;BPTL § 9-1.1 - Power of' 

appointment - . "Two lives" rule - "Lives 
• in 'being" rule -· Gift by implication • • · 

Matter of Witkind; Roth, S.; · No; 
3966;;85;Jarinllty28, 1988. 

Trustees of this inter vivos t;rust request 
the court to determine whether the 
·t5owetto iippofoe't&e·ccfrpu$ of 1:he dust 
wa.s validly executed apq; if not,; •• ••••• 
disposition sh.ould be rriacle oithe d.fr . 

The donor, William H. Butler; er~~ 
ated the trust at issue in 1925 for his 

•• · and'without;'issue"•'His'wHFpoureff·r;v:er Her:,:~is.m:1r::~8/t~ ·•.·• µ;th~tsrµs(p!J,n be 
• his.:11~:1~/;e;id~a·,··· , ••• , .. '.."', • ,. , > ,, sustiihed·onano i:he6rf 'th'if·court 
trust for the ben . . holds that Vivian Witkind Daviirtakes 
married,:,in,194$:, .,was.eli;r,.rced:iri.1947.· th~:p{iritipa"1· of her··· mother's trusTWut~ 
and had onechilcl,'Vivja11.. <ifadysdied dghtasagJft by implication, 

~;;):-\ •··•··· .. •···· > ·.··•·····. ·.· •· ::Ji~it~~i~f~} or ~di;tfam.:Jfi!ie1f~~; 01%:Jfi21~!~:?. 
appoit'l:J:ril¢qt ·• ()yei the pdndp~l of the where the.expres~ langvagepf the instrµ .... 
1925ttusf irffavqrdfVivfaH; absolutely. meni: rnanifestssiich an ifrtendon or.pu.i:~ 
Howevet,••m.·a.1978 todkil, she modi- pose and the creator has simply neglected 
fied'stt¢h exetdse by appointing the pdri~ to. provide for the contingency which in 
cipaUnfurrhernust fouhe income bene- fact occurred. In the instant case, Mr. 
fif>hFViv:iao,, •:·giving 'Vivian itlttirri'~ Butler provided for the contingency that 
geriefal'te::stanl.~ritar,1 p6wefto ·appoint Gladys died married with issue in which 
the prffi#paL'' ' • • • • .•• •• .. ' •• • . ·.. C(lSC; he directed that her surviving hus~ 

Special rules govern the perrriissiJ,le band would rake <me-fourth and the issue 
period for the exerdse ofa 1,owefofap- Wgiild take three-fourths. He simply ne-
poinqn,e11t. ~P'l:'L § 10,?.2prov:ides:rhat glettecl to pwvide foJ.'the exact contin- . 
the p1::rmissil,le periocl is, ,c:l1::t¢rmi11ed by ge,ncy that .di<:! ,occ1.1r,. i, e., Glaclys dying 
the)a:wjn effe(:'twhetl rhe power:ise:x:er- u1u11arded(legaJly divorced) and leaving 
cise4, a~p not .thelaw ir1 effect ac the ti.me issue. • • • 
d;e, power is.created, Since Gladys:ex1::r- Nonetheless, even from this unskill-
cised h1::r ppwer ofappointment up.on her fully· drafted fostrument, M? • Butler's 
death ,in. J98Q, }he. "Iivesjn. b,eing plus clear and convincing intentioi:i and pur-
twenty~on,e )rears" rule applies. If the pose are obvious "by implication," thai: if 
ge,nera{testarpentary power of apppint- Gladys died with issue and unmauied, 
mer1t is not also "presently eJ{etcisable," her issue would take • both their . three-
then the perrnissible perjpd would com, fourths share and the one-fourth share of 
mencein 1925, thedateofthecreationof the divorced hu.sband. The court there-
the power ar1d Gladys' exercise of that . fore finds a «gift by im.p/ication'' of the 
Power. in further trust for the income • entire remainder 'iriterest fo Vivian 

~t1!!tb~~1!Ytf~~t11~i?,~~~"~j1!~~•x• ' •<~~!.t!::·:,~?jt~".fh!qf;::u!?°:b~\~~r 
pal of the trust for a life which was not,"h1 instrument,· . , .· , 
being" at the creation of the trust. ]3e~ • Vivian could also rake the corpus in 
cause a general testamentary power ofap- trust under .in alternative theory. In the 
pointment is not ''presently exercis~qle," absence of a finding of a "gift by implicac 
the power of appointment given. Gladys tiori, '' E:PTL 7 -1. 7 and case law (see l\fat-

~~::i~: ~?rh:~:~;;,mA~~;;di~:iy~~~:r! !t! 9?M!::1~•.·.·l~l; ~Jif»,··.s2;i:·.••t}~ 
Vivian was not "in be_i1,1g" in 192} or),n 5:57)sJ.1ppoft'a c:dn.clµ_sfon thanhe priri-
1937, the exercise of the powetJ>(itp• dpal of the trust reverted back to the 
po_intment is· void. in its inc:eptior1 q~- grantor's esi::ate to be disposed Of as he 
cause it suspends the absolute 'power.,of diie(ted by wilLor under the laws of in-
alienation of the principal. of the .. tq1st te:stAcy. Turningw Mt, Butler's will, it is 
beyond the statutorily ,permissible, pe~ deafthathe poured his entire residuary 
riod. Since Gladys' exercise of heip<>wfr i.ntothe 1925 inter vivos trust for Gladys .. 
in favor of a person not in being at th.e and additionally provided_ that if for any 
time of its creat.ioncannor be salvaged, it reason the difoctioris set forth could not 
must be treated as yoid under the rµle 6¢ . e~ecui::e,d hi e1,1rire residuary es.tate 
against perpetuities and .therefore as a sqoµld go to Gladys oui:right. In turn, 
failure to exerdseJhe power .. • . GJadys' 1978 Cddicil disposed of her en-

The more difficult qui;stion is the de- tire residuary estate in trust for her 
terminatfon of t1'e di~po~itfori of the; daughterY1vii+n-.. 
trust corpvs. looki,1,1.g 'a(the dcm:or's :in- Therefore, auaet'rhi.s secqnd theory, 
tent, it is dear that Mr. Bueler intended the remaindet 'interest of the 1925 inter 
that the distant.relatives named as alter~ viv~s trust co~ld be turned over to the 
r1ative contingentJa,kers shoiild JJ.9t take tr~stee named in Gladys' • codicil to be 
at aU.ifGlll~ys e~ercised the ,power ot held in trust for the income bnenfit of 
(failing rq.exerdse) died unmarded (Le'. Vivian WitkindJ)avis. Since Vivian was 
legally divorced}. hut left iss11f, narpe~y ''hi being'" ih 19'80; when Gladys died, 
her or1ly child,. Vivian. fr is diffic1.1lt .to this secondary trust is vaHcl. 
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