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nality of Department of Cot-
b gulations requiring that busi-
ness correspondence be submitted for
mailing unsealed and subject to inspec-
tion (7 NYCRR § 720.3(e)(4)), and that
no material be included in an outgoing
envelope if not spec1fxcally intended for
the addressee (a practice known as “kit-
ing,”), in violation of 7 NYCRR §
720.3)(17). ,
Petitioner instituted an article 78 pro-
ceedmg in which he claimed that the reg-
s impinge upon his First Amend-
}ment rights’ under the deral and 'S

ment mterests, 1t nevertheies :
the order. of the Appellate Division inas-
much as, under the appropriate standard
of revzew the regulations do not us 'con-

tates’ constitutional rxghts has been ar-
ticulated by the Supreme Coutrt as fol-

lows: “when pnson regulation
impinges on’ mmaces constitutional
rights, the regulation is valid if it is rea-
sonably related to legitimate penolc)glcai
interests.” Turnerv. Safley, — U.S, —

The stated justification for infringe-
ment on busifiess mail'is to enable correc-
tions officials to prevent inmates from
ordering merchandise or services on
credit. The regulation seeks 0 prevent
inmates from committing fraud on busi-
nesses. See Rodriquezv, James, 823 F.2d
8. Although the inspection requirement
may chill in some measure an inmate’s
freedom to express political views to
business entetprises, this court finds that
the business mail regulation operates ina
“neutral fashion without regard to the
content of the expression.” Turnerv. Saf-
ley, 107 S.Ct. 2254. If the submitted
letter does not offer to purchase on credit
or otherwise 1mpenmss1bly obligate an
inmate’s funds, it is dispatched.

Fmally, the court finds that the “kic-

ing” regulation simply requires that any
teer in the envelope be intended for the
-addressee. Petitioners complaint is un-
availing inasmuch as respondent has as-
serted a legitimate penological goal in
requiring that inmates cortespond with
identified individuals. Turner v. Safley,
107'8.Ct. 2254.

iolation of cz’;ze .
I mpermm;ble taking of property

Rochester Gas & Electric
Corporation v. Public Service
Commission of the State of
- New York; Simons, J.; No. 10;
February 11, 1988. '

The Legzsiature — in an effort to
stimulate production of natural gas in-
digenous to New York — amended
Public Service Law § 66-d(2), authoriz-
ing the defendant Public Service Com-
mission (“*PSC™) 1 to require certain utili-
ties 'to transport non-owned natural gas
through their: plpehnes if the utility has

2 apacity, receives reasonable com-
pensation ‘for doing so and if the trans-
i f the non-owned gas will not

roundmg: ‘counties, -contends that the

"t'ng order v1olate

mvoives eConomic’ leglsiatxon and mod-
err siibstani o e
quire thatvthe'}udlcmry»g g
ence-to the Legislature in that atea. _
Plaintiff ‘claims that section 66-d(2)
has fundamentally changed: the fatuse ol
its business and comps ‘
tribution ! system to operate in ways con-
trary o the prowsmns of the ranspor

was mcorporated
RG&E was’ cha;tered as

fine them - by statutory amendmet
promore the pubin: mt

ferent than that authomed by its original
charter. Gas corporations are. charged.
with the duty of supplying gas for public
use and none of the statutes regulating
plaintiff indicate that duty is to be ful-
filled only by selling its own gas. Al-
though the statute might force plaintiff

to do something which, as a matter of
form, differs from what it has customar-
ily done because it no longer has title to |
all the gas in its pipelines, the substance
of the transactions is the same: the com- -
pany provides gas to the community,
something it has always done and is

obliged to do. Accordingly, there is

nothing in the Transportation Corpora- |
tion Law which inhibits defendant from |
implementing the statute or enforcing its |

order. To the extent section 66-d(2) may
force RG&E to do something it did not

to clistomers in Rochester and seven sur-

maining customers and upon payment of
- reasonable fees. Ir is-a reasonable regula-
- tion consistent with the public interest
in developmg the States resources, fur-

Accordingly, the Leg1siature acted well
within constitutional limitations when it
modified the manner in which plaintiff
was required to satisfy its public obliga-
tions, declaring that the public must be
afforded reasonable access to the utility’s
pipeline network in the manner speci-
fied.

RG&E's ciaxm that section 66-d-(2)
changes it from a private carrier to a com-
mon carrier must also fail, for that theory
of substantive due process was “telegated
to.obscurity in Nebbia v. New York, (291
U.8. 502).” Montgomeryv. Daniels, 38
N.Y.2d 41, 67. After Nebbia, even pri-
vate corporations may be deemed af-
fected with a public interest and sub-
jeCted to reasonable regulation under the
state’s police power.

Under the gusdehnes set forth in Con-

pre
;_httlc economic. unpact on. plamt:ff for
‘the statute; :eques a uuhty 10 transport

ys — and.if access -does. not
y-burden the utility-or its customers
by. requiring .extra rates, for example.
Plaintiff’s “general. investment.. expecta-
tions included the knowledge that it was
subject-toextensive regulation as a pub-
lic utility; therefore, the current statu-
tory scheme could not have frustraced its
reasonable expectanons Finally, the

_ s 2 ¢ involves.only mini-
mal, intermittent access to plaintiff's
ipeli ’nder cxtc:.zmStances which

Malone Robert A. Simpson for respondent.

APPELLATE DIVISION

Y ]udgmem — Letter as repztdmtmn
: of contract

t v, S,ternbg:,rg; No. 2687E;
uary 8, 1988.

Piamtlffs entered into a “purchase of-

fer” agreement to purchase the defend-

its" home: The document provided that
as_ ‘to remain in force and effect un-

- ‘iess or until superceded by further con-

ct.” Defendants subsequentiy submit-
d to plaintiffs a “proposed contract of
sale” which was accompanied by a letter
’prov1dmg thar the contract had to be ac-

- cepted in toto and “[ilf the signed con-

tracts {were} not returned to {the defend-

 plaintiffs:-obj ;

ants} toge:her wn:h t:he down paymcm

ted: to the def‘endan
“propeséd' contfact of sale”-and atta
“alisting of various.and sundry it
which must be addressed if this contract
is.to-be implemented.” Plaintiffs further
stated that if the:.defendants did not ac-
cept these- é’ﬁaﬁges there would be "no
putchase” by them.

In disposing of the defendants’ motion
for summary judgment, the crial coure
assumed arguendo, that the purchase of-
fer satisfied “the criteria for a contract for
the sale of real property.” It then granted
the defendants’ motion for summary
judgment based on the ground that |
“there can -be no question but that the
letter of November 25, 1983 from plain- |
tiff William M. Stewart constituted a re-

‘pudiation of that contract.”

This court finds that an issue of fact

1 exists as to whether the plaintiffs’ No-

vermnber 25th letter, constituted a repudi-
ation of the contract, or was merely
meant as 2 counteroffér to the defendants”
“proposed contract of sale.” Accordingly, |
the defendants’” motion for summary
judgment must be de_n‘i’é'd‘

AI'!‘ORNEYS Scev&nsz & Stewarst (\V;Zilam M. Scewan,

SECOND CIRCUIT

Education of the Handicapped Act, 20
U.S.C. § 1400 — Placement in
unapproved private school

Antkowiak v. Ambach; Miner, 7.; |
Nos. 87-7300, -7344; }anuary 27,
1988.

Plaintiff commenced an action on be-
half of his emorionally disturbed daugh-
ter, Lara, under the Education of the
Handlcapped Act ("EHA™, 20 U.8.C. §
1400 e seq. (1982); the Rehabilitation
Act of 1973, 29 U.S.C. § 794 (1982);
and 42 U.S.C. §:1983 (1982) in ‘which
he sought and obtained declaratory and
injunctive relief to effect a state place-
ment at an unapproved out-of-state facil-
ity and reimbursement from the state for
her private placement there. On appeal,
this court reverses the decision of the
U.S. District Court for the Western Dis- |
trict of New York. :

The issue here is not that the court
failed to give “due weight” to state
proceedings, as the Commissioner
argues, but that under the EHA, neither
the hearing officer nor the district court

- could order placement at an unapproved
" school. Federal courts have the authority

under the EHA to enforce state procedure
consistent with the federal scheme, bur
procedures  “inconsistent with the
federally-mandated procedures cannot,
of course be enforced by a federal court.”
Town of Burlington v. Department of
Educ., 736 E.2d 773 (Ist Cir. 1984),
aff'd sub nom Burlington School Comm,
v. Massachusetts Dept. of Educ., 471
U.S. 359 (1985).
For a state to qualify for funds under |

S 3P




certam
; Conditwm

Educanon Department has- determmed
thit “there are no appropriate public ot
private facilities” in the state. New York
- Educ: Law §8§ 4402(2)(b)(3); 4407(1).

| . The State Education Department’s
- Office for the Education of Children with
Handicapping Conditions, through the
Division of Program Monitoring,
maintains an “approved list” of private
and out-of-state  schools - eligible to
contract for the education  of
handicapped students from New York.
The State Education Department-closed
new admissions to Hedges, the
Pennsylvania treacment center at issue
here, for reasons including the fact that
Hedges was not licensed in its home state
(which is a requirement for apprc)val),vit
purportedly used “seclusion rooms," and
it had a policy of 'z}lowmg students over

uld piace and ﬁmd Lara in an
approved private school “without
v;olacmg the EHA’s requirement that
handicapped children be educated at
public expense only in those private
schools that meer {share educarional
standards,” Schimumel by Schimmel v.
Spillane, 819 F.2d 477 (4th Cir. 1987).
The hearing officer had no jurisdiction to
compel either the school or the state to
violate federal law. Likewise, the district
court  could not' order plaintiffs
placement without forcing. the State
Education Department to violate the
EHA. Thus the district court exceeded
its authority, under 20 U.S.C. §
1415(e)X2), to grant appropriate relief
under the EHA,

ATTORNEYS: Bruce A. Goldstein (Bouvier, O'Conhor,
Cegitlski & lLevine, Jameés R. :Sheldon, :Jri,
Neighborhood Legal Services, Inc., Ronald M. Hager,
State-University of N.Y. at Buffalo School.of Law, {
Asswtance Program, of counsel} for plaiatiff-ap| X
cross-appellant; Leslic Neustade (Robett Ab: '
Gen: of rthe Smee of N.Y., of Couns
defendant-appellant, cross-appeiiee‘; .. (Elizabeth: L,
Schaeider, Monroe County Legal Assistance Corp.j-of

counsel) for Amicus Curige Western New York. stabrhty ]

Coalition.

TAANHATTAN LAWYE WE!!'_(!,

14 years old to sign themselves out of |

- In a probate ‘proceeding; ‘the -object-
ants appeal -from. a decree of the Surro-
gates Court which granted the petition-
er's motion for judgment during trialasa
matter of law, and-thereupon: admirted
the will to-probate. This court affirms
the decree, and orders costs paya.bie by
the-appellants personally: - '

The decedent-an -89~ year-eld bimd
woman;: executed awill-in-an attorney’s

office in-the presence of three subscribing
witnesses. The' entiré-execution: of the
wilbwast rde ¢'tape affirma-

tively demonstrated the decedent’s testa-

mentary capacity; to wit: she knew-the.

nature and-extent of her property; she
named the natural objects of her bounty,
her children and grandchildren; and she

stated her reason for leaving her housé to
one daughter and providing a § 1,000 be-

as a result of fraud or undue influence,
therewere 1o issues to submit:to the jury
(Jee, Matter ofWalther, 6N.Y.2d 49

ATTORNEYS: Seth Rubenszem for appeliants Solomon
Cohen for respondent. .

SURROGATES COURT

I nrer vivos trust — Rule against
perpetmtz&s, EPTL § 9-1.1 — Power of
appointment — -“T wo lives” vule — “Livés
i being” vile ~— Gift by implication -

Matter of Witkind; Roth, S.; No.
3966-85; January 28, 1988

Trustees of this inter vives trust request

che court to determine whether the

v "cbrpus of the
was validly executed an ot
disposition should be ma '

The donor, William H. Butler, ¢t

ated the trust at issue in 1925 for his |

In light of the uncomroverted proof of
due execution and the decedent’s resta-’
mentary capacity, and the absence of
proof that the decedent executed the will:

 aliepation of the principal of the trust

fied such exercise by appomtmg the prin-
ipal in further trust for the income bene-
' . i turn @

‘appoint

pemod for the exercxsé"’of a power of ap*
pointment. EPTL § 10-8.2 p;ov:des that

twenty~one years ruie apphes If the
general testamentary power of appomt-
ment is_not also “presently exetcisable,”

then the permissible period would com-
mence in 1925, the date of the creation of

the power and Gladys exercise of that |

power in_further trust for the income

solute power of alienation of the prmm-
pal of the trust for a life which was not "in
being” at the creation of the trust. Be-
cause a general testamentary power of ap-
pointment is not presently exercisable,”

the power of appointment given Gladys
must be measured from 1925, the date. of
creation of the power Accordmglys since
Vivian was not “in being” in 1925 or.in
1937, the exercise of the power of ap-
pointment is ‘void in its inception. be-
cause it suspends the absolute power. of

beyond the statutorily perm1551b£e pe-
riod. Since Gladys’ exercise of her power
in favor of a _person not in being at the
time of its creation cannot be salvaged, it
must be treated as void under the rule
against perpetmtxes and therefore as a
failure to exercise the power.

The more difficult question is the de-
termination of the disposition of the
trust corpus ‘Looking at the donor’s in-
tent, it is clear that Mr. Butler intended
that the distant relatives named as alter-

. native contingent takers should not take

at all_if Gladys exercised the power ot
(faihng to exercise) died- unmarned (i.e.

legally leOl'CEd) ut left. xssue, namely

her only child, va:an Itis dxfﬁcult to

cout ,ay g:ve effec,t {c an intention
or purpose indicated “by implication”
where the express language. i
ment manifests such an intention
pose and the creator has simply neglected
to. provide for the contingency which in
fact occurred. In the instant case, Mz,
Butler provided for the contingency that |
Gladys died matried wirh issue in which |
case he directed that her surviving hus-
band would take one-fourth and the issue
would take three-fourths. He simply ne- -
glected to provide for the exact contin- |
gency that did occur, i.e., Gladys dying
unmarried (legally dworaed) and lea.vmg
issue.

Nonetheless, even from this unskill-
fully drafted ipstrument, Mr. Butler's
clear and convincing intention and put-
pose are obvious “by implication,” that if
Gladys died with issue and unmarried, 1
her issue would take both their three-
fourths share and the one-fourth share of
the divorced husband. The court there-
fore finds a “gift by ;mplxcatzon” of the |
entire remamder niterest to  Vivian

Wnkmd under the terms of the' tri}St
instrument.” ,

Vivian could also take the corpus n
trust under an alternative theory, In the
absence of a finding of a "gift by implica- |
tion,” EPTL 7-1.7 and case law (see Mat-
ter of Hayman, 104 Mzsc_ 803, ajj"d
229 pp. Div. 853, aff'd, 256 N.Y.
557).support a conciusmn that the | prin-
cxpal of the trust reverted back to the
grantor’s estaté to be disposed of as he |
directed by will or under the laws of in-
testacy. Tummg to Mr. Butler's will, it is
clear that he poured his entire res1duary
into the 1925 inter vivos trust for Gladys |
and additionally provided that if for any |
reason the directions set forth could not
be executed his entire residuary estate
should go to Gladys outright. In turn,
Gladys 1978 codicil disposed of her en-
tire residuary estate in trust for her
daughter Vivian.

Therefore, _under this second theory,
the remaindet interest of the 1925 inter
vivos trust could be turned over to the
trustee named in Gladys’ codicil to be
held in trust for the income bnenfit of
Vivian Witkind Davis. Since Vivian was
“in being” in 1980, when Gladys died,
this-secondary trust is valid.
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