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SUPREME COURT O T 
CDUNTY OF YORK 

0 

- - - - ~ - - - ~ - - - - - - - - - ~ X 

THE PEOPLE OF THE STATE 0 

WILLIAM MA 

TATE 0 

CO TY 0 

nd a ya: 

YO 

YO 

A !DAVIT 

l. I man Assistant District ttorney in the 

County of New York , presently assigned to the abov·e c se. 

fidavi 1n upport of my me 

ove r 26 , 1973. 

Pursuant to th Court ' s instructions, I have 

aubpo aned all medical cord avail ble from Rockland Chlldr n's 

Hospit 1 , Bellevu Hospital, and St. Luke ' Hospital d aling 

with Michael Febles from 1956 to th pres nt. All of these 

records hav been turned over to th Court. 

4. I have obt ind a copy of Micha 1 Febles yello 

she t, which I have to coun el 

1 o r 



5. I conducted an interview with Michael Febles, 

his wife, and his mother on November' 27, 1973, at which time 

I was told by each of them hat Michal Febles has had no 

treatment of any kind for any mental disorder subsequent to 

his release !rom Rockland Children's Hospital 1n 1956. 

6. • ebl s also told me that he had not told 

any police or ssistant District Attorney prior to the trial 

that He had suffered any mental incapacity or treatment. 

7. Mrs . Nash , Michael Febles ' mother, informed me 

that an inv stigator went to her home nd told her h was 

from the Social Security Department and wanted to help her 

son Michael Obtain elfar payments in th amount of 50 -8100 

dollars per month. Havin8 been thus misled as to his true 

identity, !rs. Nash then gave this inv stigator certain 

information. 

8. I have e1oken to Detective O'Brien, Police 

Officer Hanast , Walter Stone (fomerly a Li utenant) , and 

former Assistant District Attorney's Gino Gallina and Stephen 

Sa yer. E oh of them has told me that they had no information 

whatsoevi r about Michael Febles • mental problems, nor did any 

of them have any prior knowledge of hi hospitalization at 

Rockland Children• Hospital from 1954 to 1956 . No such 

information was concealed !rom th defense, since none existed 

at that time . 

Juri G. Cederbaums 

Sworn to before m this 

day of D oember , 1973. 
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SUPREME COURT OF THE STA OF NEW YORK 
COUNTY OF NEW YORK 

STA OF NEW YORK 

inst-

WILLIAM MAYNARD, JR. 

This _,.,., .... ~..n 

. . 

MORA UM TO 
TITIONER ' S OTION 

ET ASID.1!1 THE 

motion to set asi e tlie ve iot d r 26, 1973, 

The thrust of the present motion ia that Maynard is 

entitled to a new tr 1 because of 11 n wly discovered evidence" 

relating to th mental condition of on of the Peopl ' s witnes e 

at the trial, Michael ebles . Specifical 

eble o pital ip. hi 

evidence of "serious mental disord :t" hich 

witness' competence or credibility, nd thnt the P~ople 

deliberately filed to disclose this ini'ormation 1n violation 

of th principle et forth ih Brady . M'l.ryland, 373 U.u . 83 

(1963). 

Information alre dy disclosed to the court t .12: 

Roe hildren's Hosp 1 from May , 

1954 - when h een old - until July of 1955, 

placed on oo -:rt'. 1 t he custody o:f 

his mother. s officially dischar ed a " uch 1m rov·ed" 

on July 9, 1956. 



Nowhere is it suggested - nor is there evidence to 

support the t or y that Febles was at any time a complete idio , 

a lunatic, or generally ins e - eith r t the time he witness 

the Kroll homicide in April 1967 , or a t the various times he 

testified at the t riais . It not now , nor site r been, 

suggested that his testimony was incomp t nt. 

Petitioner ' s reliance in People v. R nsing . 14 N.Y.2d 

210 (1964) is misp ao d . In.:;.;;;.;=::;:;& the witne a had had a long 

standing mental di - num roue hoapi tal commi tm nta , and 

brain surgery. t fo him still to be 

"insane. " Such i s not the c e here . Moreover, Rensing involv d 

a t r i 1 h re ue tion as t only i tness to 

te tify; t nt. ebl s ' te timony 

by thr oth r Mitne es well a circ tanti l evidenc . 

e l ·' te timony there wo 

upp . 723 (Del. D.C. , 1971) . Where , upon 

irtually identical to those her , the court denied new trial 

nd distinguish d Rensing and OieElenski 103 N. Y. S. 2d 391 , 

1951) , both of which are relied upon by petitioner 

the fact o this do not f 11 within th 

lenski , 1 b com s 

wh ther th "newly discov r ed vidence" w r r ants a ne 

In order for such a motion to be based on "newly 

·ence" the la in New York holds t hat f ive 

equir ements must be met: 

-2-

ed 



~ e evidence must have been 
d~acov rd tr the tri a 

2) The failur to discover must 
have not be n caused by the 
defendant ' lack of dilli enoe . 

3) The newly discovered evidence 
must not be merely oumulatiV< 
or impeaching. 

4) The evidenc -must be material 
· • --- to the principal issues involved. 

The evidence must be of such 
nature that it would probably 
produce an acquitt 1 in the 
event of retri 1 . 
Peopl v . Salemi , 309 N.Y. 208; 
See also Criminal Procedure Law 

ction 440. 10. 

arguendo that petitioner had no way of dis-

cove ng or investigat the backgroun~ of a itness known to 

him for several years, and who already testified at prior 

trial (Se nited States v. Robinson, supra) , the motion does 

not 11 r quirem nts of points 3, 4 and 5, aa 11st d 

Aey material relating to Febles ' mental condition coul 

have been utiliz d sol ly to impe ch 

WO d V1 

ould have bee 

saib , 

n bound by h1 ns 

rmitted , ind 

mat er is 

o dibility. Counsel 

oul h bee 

ri l to 1na 

th f Mayna ' s lt or innocence . Peopl v. Sorge 

301 N.Y. 198 (1950) . 

Febles ' credibility tined 

th tri l . , any rther ttemptee impeachment merely 

would have been cumulative . Its probativ tu.re o d have 

of the remoteness of the subject matter. 

-3-



~ 
The Kroll homicide took pl ce in 1967 , more than eleven years 

a f ter Febles' discharge from Rockland at the age of fourteen. 

~t0'1' 1~!~ See People v . Robinson, 27 N.Y.2d 864 (1970); People v. ,... oc, ~ 

' ( ~-" Mf' B rtholmew , 7'3 Mis . 2d 544 ( saau Co. Ct . 1973) . 
c~~ ~·~ . 

✓ 

It must also be st ted that Febles ' reco sat Rockl n 

are privileged as a matter of law ( C. P .L. R. 4504 , MHL section 

15 ; 13; See also People v . Robinson , supra, ilson v. State of 

Ne 1 York , 36 A. D. 2d ~.,59; Boykin v . State of New York , 13 sc . 

2d 1037, aff ' d 7 A. D. 2d 819). Petitioner has not shown that 

Febles 111 waive this privilege. Therefore , the "ne dy 

discovered evidence" may well not even be a saible . In 

Peo1le v . Robinson, supra , the Court of ppe ls a ffirmed the 

conviction of a defendant who wa s not allowed to obta in at 

tr 1th psychiatr ic records of the People ' s key witness . 

Petitioner furth r charges that Febles' psychia tric 

background was deliberately suppressed . Aside f rom his bald 

assertion, t he r e i s no evidence to support this contention 

hich is specifically denied (see annexed affidavit) . 

In sum , the "newly discovered evidence" is merely 

cumul.ative and/or impeaching and deals with col.later matters 

rather than the issues . Ev n asaum it had b en elicited 

at trial, it is not of such a nature that it would have affect d 

the verdict . 

The moti on aho,ud in all respects be denied . 

JURIS G. CEDERBAUMB 
Assistant District Attorn y 

Of Counsel 
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Respectfully submitted , 

FRANK S. HOGAN 

Diatriot ttonrey 
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