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SUPREME COURT OF THE STATE OF NEW YORK.
COUNTY OF NEW YORK

THE PEOPLE OF THE STATE OF NBW YORK  :

-against~

WILLIAM MAYNARD, -JR: ; 84
" "Defendant.
£ 4 DV mel s
————— - e wm em e e = e o o e e o o= X
1 M W\mBN 3 §
STATE OF NEW YORK
88.:

COUNTY OF NEW YORK:
JURIS G, CEDERBAUMS, being duly sworn, deposes

~le I am an Aseistant District Attorney in the
County of New York,proaently asaigncd to tho above case.

n2et | T'make this affidavit in support of my mamorandum

answering petitioner's motion dated November 26, 1973.

. 5 Pursuant to the Court'q mtmtionn. 1 have
auhpooanod éil nadical rvcordp available from Rockland Childr
fﬂoqnital. Bqllavqp Hpaygtal. and St. Luko 8 Hospital doaling
with Michael Febles tron 1956 to the presenx._ A1l cf thosc _
records havo been turnnd over to the Court.

4, I have obtained a copy of Michael Febles yulloJ

sheet, which I have turned over t6 the Court and to counsel -
for the petitiomer.




5. I conducted an interview with Michael Febles,
his wife, and his mother on November 27, 1973, at which time
I was told by each of them that Michael Febles has had no
treatment of any kind for any mental disorder subsequent to
his release from Rockland Children's Hospital in 1956.

- 6. Mr, Febles also told me that he had not told
any police or Assistant District Attorneys prior to the trial#
that He had suffered any mental incapacity or treatment.

7. Mrs. Nash, Michael Febles' mother, informed me
that an investigator went to her home and told her he was
from the Social Security Department and wanted to help her
son Michael Obtain welfare payments in the amount of $50 -$100
dollars per month. Having been thus misled as to his true
identity, Mrs. Nash then gave this investigator certain

information.

8. f have spéken to Detective O'Brien, Police
Officer Hanast, Walter Stone (formerly a Lieutenant), and
former Assistant District Attorney's Gino Gallina and Stephen
Sawyer. Each of them has told me that they had no information
whatsoever about Michael Febles' mental problems, nor did any
of them have any prior -knowledge of his hospitalization at
Rockland Children's Hospital from 1954 to 1956. No such
information was concealed from the defense, since none existed

at that time.

uris G. erbaums

Sworn to before me this

day of December, 1973.
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SUPREME COURT OF THE
STATE QF NEW YORK
COUNTY OF NEW YORK

THE PEOPLE OF THE STATE
OF NEW YORK

against

WILLIAM MAYNARD, JR.

Defendant.

AFFIDAVIT

FRANK S. HOGAN
DISTRICT ATTORNEY

155 Leonard Street
Borough of Manhattan
New York City
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SUPREME COURT OF THE STATE b? ksv tomc
COUNTY OF NEW YORK

THE PEOPLE OF THE s',um OF mv ronx

4 "REPLY MEMORANDUM 10°

T CagRinNT- _ PETTTIONER'S MOTION
juggested that bime Cdeccmd oSBT ASIDE THE
WILLIAM MAYNARD, JR. : 1

: PR the |
&---ﬁ—.r- _______ ;'_L,._-__x 13

motion to set aside the verdiot, dated Mn:as. ‘.191“3

_..;'.,

The thrust of the preaonx notion 18 that Mbyaar@ 18

LegeEld

entitlod to a new trial because of "nawly diccoverod evidence"

i%%ilé stay in Rocklxnd State Hospital 1n his ch}ldhood wasg,
ovidonoe of a4"ecrioun nsnxal diaordor' ‘vhich affected the
uitnesa' oompotcnoo or crodibility. and that the P=0plp t o
doliboratoly failod to dieeloso this iniormntion in violation
of the principle set forth in Brady v. Maryland, 373 U.S. 83

§ e 4 bt Ny

(1963). inee the facts of Wis sase do not L2l L4hin Ené

rebles was a pationt et Rockland children 8 HQSpital from May,
1954 - when hn was thirteon years old - until July cr L955,
ﬁhon he vaa pf:Lod on oonvaleacont atatus 1n the custody of
hia nothsr. He was offioially discharged as "much improved"

on July 9, 1956.

relating to the mental oondition of one of the qup10 8 uitncsL

at the trial. Michael Febles. opecifically, it ia cla;ngd that
229 F.8app. 29 tHely U s

Inforna%ion already &iaolosed o the court revoala thay

- This memorandum is submitted 1ﬂ“riﬁfy“to;,i§it&oilfﬁL“<7




Nowhere 13 it suggested - nor is there evidence to
support the thnory that Febles was at any tine 2 complete idiot,
a lunatic, or generally m oithhr at the time he witness
the Kroll homicide 1n April 196'7. or at the ﬁrim times he
testified at the Mw It wm m mmha it ever been,

PR ONLEn

suggested that his tostinony wu mompotont. 4

Petitioner 8 reliance in gggp_g Ve E!M- 14 N.Y.2d4
210 (1964) is misp]mod, In m tht uﬁas had had a long
standing nenf;al d.tnmhr; m\u honpiﬁal comitmonts. and
brain surgery. Aﬁa- mm. iﬁmnu&u foqh ‘him still to be
"insane." Such is not the case here. Moreover, Rensing involvrd
a trial vwhere the witness in question was the only witness to
testify against the defendant. Febles' testimony was corroborated
by three other witnesses as well as circumstantial evidence.
n without Febles' testimony there wowld have been ample . -
ence to sustain a convietion. See, United States v. -
ony 229, F.-Supp. 723 (Del. D.C., 1971). Where, upon facty
rirtually 1dontioal to thoao horo, tho oourt doniod a new trial T

and diatinguished _M and g;gp;gggg 103 N Y S. 2d 391.

. Bince the facts of this case do not fall within the .

e of Rensing and Cieplenski, it becomes necessary t0.:
jetermine whether the "newly discovered evidence" warrants a new

rial. In ordor for suoh a motion to be based on "newly

r sudgtsined sttact 3
1scovered evilence" the 1aw in New York holds that ﬂve
the trial fhus any further atiemptee impescchment merely
wquirmnts must be met: |




1) The evidence must have been
discovered after the trial

2) The failure %o discover must
have not been caused by the
defendant's lack of dilligence.

3) The newly discovered evidence
must not be merely cumulative
or impeaching.

4) The evidence must be material
"7 40 the prinecipal issues involved.

5) . The evidence must be of such a
nature that it would probably

produce an acquittal in the
event of retrial.

Pgople V. 309 N.Y. 208;
ee also C minai Procedure Law
Section 440.10. :
Assuming arguendo'that petitioner had no way of dis-
covergng or investigating the background of a witness known to

him for several years, and who already testified a2t a prior

trial (See United States v. Robinson, suprz), the motion does

above; are not met.

Any material relating to Febles' mental condition could
have been utilized solely to impeach his eredibility. Counsel

not lie because the requirements of points 3, 4 and 5, as listed

would have been bound by his answers. Bven if cross-examinati
would have been permitted, independent evidence would have bee
inadmissible, as the matter is collateral and not material to
the issue ©of Maynard's guilt or innocense. People v. Sorge
301 N.Y. 198 (1950).

Pebles' credibility was under sustained attack during
the trial. Thus, any further attemptee impeachment merely
would have been cumulative. Its probative natﬁre wvould have
been minimal because of the remoteness of the subject matter.




Sgg People v. Robinson, 27 N.Y.2d 864 (1970); People V.
/

The Kroll homicide took pluce in 1967, more than eleven years
after Febles' discharge from Rockland at the age of fourteen.

Bartholmew, 75 Mis.2d 544 (Massau Co. Ct. 1973).

It must also be stated that Febles' records at Rocklan#
are privileged as a matter of law ( C.P.L.R. 4504, MHL section
15313; See also People v. Robinson, supra, Wilson v. State of
New York, 36 A.D.2d 559; Boykin v. State of New York, 13 Misec.
24 1037, aff'd 7 A.D.2d 819). Petitioner has not shown that
Febles will waive this privilege. Therefore, the "newly
discovered evidence" may well not even be admissible. In
Peorle v. Robinson, supra, the Court of Appeals affirmed the
conviction of a defendant who was not allowed to obtain at
trial the psychiatric records of the People's key witness.

Petitioner further charges that Febles' psychiatric
background was deliberately suppressed. Aside from his bald
agsertion, there is no evidence to support this contention

which is specifically denied (see annexed affidavit).

In sum, the "newly discovered evidence" is merely
cumulative and/or impeaching and deals with collateral matters
rather than the issues. Even assuming it had been elicited
at trial, it is not of such a nature that it would have affect
the verdict.

The motion should in all respects be denied.
Respectfully submitted,

FRANK S. HOGAN
Distriet Attonrey
JURIS G. CEDERBAUMS

Assistant District Attorney
0f Counsel
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