
DigitalCommons@NYLS DigitalCommons@NYLS 

News Articles The Honorable Roger J. Miner ’56 Papers 

Fall 11-2-1987 

Second Circuit Summaries (NYLJ) Second Circuit Summaries (NYLJ) 

Alan Kohn 

Follow this and additional works at: https://digitalcommons.nyls.edu/news 

http://www.nyls.edu/
http://www.nyls.edu/
https://digitalcommons.nyls.edu/
https://digitalcommons.nyls.edu/news
https://digitalcommons.nyls.edu/miner_papers
https://digitalcommons.nyls.edu/news?utm_source=digitalcommons.nyls.edu%2Fnews%2F38&utm_medium=PDF&utm_campaign=PDFCoverPages


Second CircuitSummaries 
• Selected New Decisions by the U.S. Court of Appeals for the Second Circuit Compiled byAlanKohn 

Railroad Police V. Amtrak . The defend:~ts were repr~sented 
by Stanley M, Meyer, of DePetris .& 

Civil • Rights Law - Police Union's . ' Meyer; Martin G .. Weinberg, Boston; 
Challenge . to Railroad Policy oi . • Salvatore J .. 'Marinello and Elaine 
Evicting Homeless from Pennsylva- ·.Jackson Stack, ?/Marinello,!/; Rosqi-

, ·n1a Railroad Station . stock, .Mineola, LI.;. Susan G .. Kell-
'Th~ dismissal of a suit by a union •• man; Jl!ichael .. Ywng; David ·Breit­

of police officers challenging AM- '·"bart; arul John.t: Pollok, Mark .11: 
TRAK's policy of evicting the home- . Summers and Susan C. Wolfe,of Todt­
less from Pennsylvania Raiiroad '/'11,an, Hoffma"f, Epstein, Young, Gold-·· 

. Station was affirmed Oct. 28. :, stein, Tunick ,(Pollok. The govern-
Judge Kearse~ writing,ili.American "~ 11teni lawyef8:,Were._Aaron R. Marcu,' • 

. Fede,-ation of Railroad Poli.ce v. Na- • ,_Bruce A • . Baird; .Fran.k H. Sherman 
;'•tional Railroad Pw,senger Corp., 87- '. ,and Stuart, E. Abrams, Assistant U.S. 

• 7233, found the plaintiff's allegation Att<inuiys. 
of injury to police officers'failed to 

• state any claim other. than one within 
:the exclusive jurisdiction of the Na, 
Ilona! Railroad · Adjustment Board, 
.on which relief can be granted by fed-
, eral courts and a_s_ .tO the_ ·c1aim_· the 
policy violates the rights of ·home­
less; the plaintiff lacked standin,g. 
< The plaintiff was reii~esented by 
•• Erick ·F. Lars_en,_ Ol K_ranz, Diivis _& 

<;--Jlersh. ,The defendrmts' lawye,-s we,-e 
•. >Robert A:',M c<Jullough, • Joann«. L. 
})f_oorhead, Mdr[f::S,•Landman a1!Q. 
;£:4.my.R G(illen/, .. of ~iff, Neivman, Ro--; 
'.}~~n&parker. ·••· Jl/•,Ji';i : 
•··.·.!/: .. U.S; v. Persico • • • · 
; ' • • N '{i-:J 6 v RJu/¥& • 
Criminal Law - RICO Charges. Par­

., ticipatlng in Affairs ol Colombo.• 
Family Racketeering Enterprise : • 
. '. ·<· ' ·- . ·- . . ' . ., /j.", 

• The_ convictions of various_ def en- • 
; ; dants for violating the federal racke- . 
• teel"ing law were affirmed bee 27 

.\Vith two exceptions. 
Judge Miner, writing in U.S. v. Per­

_ Si-co. 86-1468, rejected ddendahts' 
," various contentions_ with the excep-
-tiOn of reversing the substantive • 
RICO convictions of .two defendants 
for ~ailure to prove commission of _a-·1 

-.predicate act within the five~year --
- statute of limitations·. In· dissent,· 

Judge Newman stated the two defen­
dants also were entitled to 'disillissal -
of the RICO conspiracy charge and to 
a retrial by jury as tO their double 
jeopardy defense. 



.nme. y 
.The u .s. Court of Appeals for th; 

Second Circuit has . upheld most of 
the convictiolls in _a gOvernmCnt fo: ., 

. dictment under the federal racke· 
• teering ,law (RICO) charging eight· 
men with participating in the affairs 
of the .Colombo Family racketeering 
enterprise. The Court upheld the con• • 
victions law Week _with _the exception· 
of substantive RICO convictions. of 

- _two men, which Were reversed. 
• Judge Roger' .J. Miner wrote the 

. Court's thirty-two-page opinion in 
. U,S, v: Persico, .86-1468, Oct 27, with 
• the agreement of, Judge Frank X. Al· 
•.timari. Judge Jon 0. Newman hand­
. ·ed .. dowri an 'eleven-page· opinion, 
• concurring in 'part and dissenting in 
•,part./«.~\/.:;'; •.· .. · .....•. 
. . The men were .c.onvicted last year 

•• .after an eight-month· tr\al be.fore . 
Judge John F. Keenan, of the U.S ..• 
District Court for the Southern Dis· 

• trict or' New York. The Circuit Court 
'rejected contentions dealing with 
double jeopardy, RICO conspiracy 
arid' substailtiye counts, ii.dmissibility 

-of co•conspifli;tor•s·statements, a wit­
ness's compensation arrangement, 

• the anonymous jury and failure to 
sequester the jury. The convictions of . 

~-two men on substantive RICO counts 
• were reversed· for 'failUl"e to prove a 
predicate act within the five-year 
statute of limitations .. • 

The defendants were represented • 
by Stanley M. Meyer, of DePetris & 

• Meyer; Martin G. Weinberg, Boston; 
Salvatore J. MarineJlo and Elaine 
Jackson Stack, of Marinello & Rosen• 
stock, Mineola, t..I.; Susan G. Kell· 

-.-inan,. ·:)Hch_8.el Yo\lng, Da~i_d­
Breitbart ·and John L. Pollok, Mark 
A. Summers and. Susan C. Wolfe, of 

.:Todtman, Hoffman, Epstein, Young, 
Goldstein, Tunick &. Pollok. The gov· 
ernment ''lS:wyers. Were Aaron R. 

• Marcu, Bruce .A. Baird, Frank ·.H. 
Sherman arid Stuart E. Abrams, 

, Assistant V'.S .. Attorneys. 



MICHELE MARIESCHI (1710-1744) 
I l Pont; sul Rio di Cannaregio 
Le pont sur le Rio de Cannaregio 
The bridge on Rio Cannaregio 
Bruecke am Rio Cannareg(o 

-:fu~ 1 Me.$'. ~ N\1~ 
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STATE OF NEW YORK 

SUPREME COURT APPELLATE DIVISION 

THIRD DEPARTMENT 

LEONARD A. WEISS 
ASSOCIATE JUSTICE CHAMBERS 

ALBANY COUNTY COURT HOUSE 

EAGLE STREET 

(-
1, ·, 
-~-•"''""°" ~ 

November 5th, 1987 ALBANY, NEW YORK 12207 

PERSONAL AND UNOFFICIAL 

William J. Hoblock, Esq. 
39 North Pearl Street 
Albany, New York 12207 

Dear Bill: 

RECEIVED 

ROGER J. MINER 
IJS. CiRCU!T JUDGE 
/'\LBANY NEW YORli 

I have received your letter of October 29 advising me 
of the Capital District Law School Alumni Association meeting 
on November 12, 1987 at 4:00 p.m., at which Judge Roger Miner 
will be the featured speaker. 

I am scheduled to be on the bench that 
However, in the event we complete our calendar 
5:00 p.m. time, I will certainly hurry over to 
to attend the lecture by my dear friend, Judge 

-) 

LAW/er 

cc: Hon. Roger Miner 
Dean Martin Belsky 

Sinc~y, 

I/~ 
A. Weiss 

afternoon. 
before the usual 
the Law School 
Miner. 



ourt Restores 
Claim Against· 

TWA fros~tus 
N y.t. ;:Jtna.n,,.(}_, 11/ s /2 7 

The U.S. Court of Appeals for _the 
Second Circuit has reinstated a 
stockholder's suit that claimed a 1983 
prospectus contained material om• 

. mlsalons. The prospeetus was used to 
sell l million shares of preferred 
stock of Trans World Airlines at $25 
per share. 

The majority, in Kron/~14 v. Trans 
World Airlines, 86-7330, Nov .. 2, found 
there were material issues of faet 
precluding summary judgment, 
which was granted last year by 
Judge Edward Weinfeld, of the U.S. 
Distriet Court for the Southern Dis· 
trlet of New York. 

1983 Sult 
Judge J .. Daniel Mahoney wrote the 

Court'.• thirty-two-page opinion, In 
which Judge James L. Oakes con· 

_::1,;._~~{"!rl1~4'14 
~ronfeld; sued 

. under §11 oflhe Securities Aet of 1933 
claiming that the prospectus failed to 
disclose that Transworid Corpora· 
Uon~<TWC},.the holding company for 
TWA, was-considering a pllll\ to com• 
plete!y-spin-01f TWA to tile public. -
- He a1so·c1almed-t)le offering d!)Ctl:: 
ments failed-to mention an. ongoing 
study by ,TWC'JI invesfmenn,anlier, 
Goldman, Sachs & Co., even though 
at lhe time of the July 29; .1983, offer" 
In& Goldman; Sachs was "pi'e!)aring 
to ··reCQ.inmend the spb:!off of TWA.'' 

In September, 1983, G<:>ld,pan Sachs 
presented to TWC seven· alternative -· 
financial s!eps it could take to Im-

- prove the company••·· performance, 
which was being held down by TWA's 
losses. Although one of the alterna­
tives offered was the complete spin· 
off of TWA, Goldman, Sachs made no 
recommendations as to which alter· 
fll!1ive ,ahould be adopted. 

boposal Adopted 
'•.• _ TIie 'l'Weboard adopted the spinof!' 

~edte'ftine month. Follow--

.:Jt',j,l!t:~:!!t~~;!:;1:,; 
:cip!'ic_lt_:~ ,if,[i,_,, 'K"1'Dfetd'll 'sha'res·­
dropped markedly: a 23.8 percent de· 
cllne In price between Sept.· 20 and 
Oct. 3, 1983, according to court 
papers. 

Judge Weinfeld gi,anted sun,maey 
judgment. holding that when the pro­
speetus was Issued, there had been no 
final action to spin off TWA and that 
the views of the Individual directors 
_ Co..tinued on page 3, column i 

. T\¥ A ~ryspectus 
• a • • :ro._"\-,-

Continued from ·page 1, column t 
on the board did not have to be dis­
closed prior to formal board· action. 

On appeal, Judge Mahone)! found 
the court was not bound by a line of 
cases that . has rejected arguments 
that preliminary merger negotia­
tions should be disclosed. Section 11, 
he noted, was designed to assure 
compliance with the disclosure pro­
vision~ by "imposing a stringent 
standard of liability on the parties 
who play a direct role in .a registered 
offering." ' 

Question 'of Fact 

What the Court had to decide, 
Judge Mahoney explained, was not 
whether the plaintiff was correct in 
his claims. but wheth.er he had raised 
a genuine issue _of material fact 
based on .a balancing of the likelihood 
of an occurrence \Viijl its "anticipated 
magnitude if it occurs in light of the 
totality of comp;my • acti'!:ity.'' 

There was. ucertainty; "at ·a mini­
mum." the judge, continued, ... more 
than a wholly remote possibility" in 
July, 1983, when the prospeetus was 
issued, that TWC might withdraw its 
fin&!lcfal support of TWA. Given the 
faet the TWC-T\lVA mlationship·re-· 
celved coni!ider.ab,le attentlo,, in the 

- TWA prospei:tus, tlre majority coul,!I 
not conclude that the evidence was 

_"so one-sided that one -party must 
prevail as a matter of law and does 
not present a sufficient disagi,eement 
to require submlssjim to-a jury." 

• - The judge ·also noted there were 
"serio11s liinltatlons" on a company's 
ability-ti> charge its sl\az:eholders 
with knowiedge _of infor_matfon omit•_ 

--led-from -a prospe-ctus··on~the -basis 
- that the information was public 
_ knoj,ledge and otherwise~i,yaJbible. 
_ •• 4"here • WaJf an issue; Judge Ma-· 

honey found, as lo. wnether: the buy­
. er~_of thee preferred stoc-'k • could be 
charged-with knowledg~ on.July 29, 
'1983, and thereafter :.rn:at. Goldman, 
Sachs Was then engaged in a study, cif 
which one of the "live" options was to· 
spin Off TWA. 'that it was "livet" the 
Judge observed,, was evident from 
notes taken by a Goldman, Sachs em­
ployee at a meeting with TWC offi· 
cials July 7. • - • 
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