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This is District Attorney Kuh's reconnnendation for dismissal. It 
rather understates the role of his office and the police in Maynard's 
incarceration. The sad thing is that after keeping Tony Maynard in 
jail for seven years, the District Attorney could not even muster an 
apology. All he blandly says is that "the public would not be served 
by a fourth trial. .. to reque.~_t a fourth trial would strip the law of 
dignity .!lnd compassion." 
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SUPf..EME COURT OF THE STATE OF HEW YORK 
COUNTY OF NEW YORK 

---------------------~---------------x 
1THE PEOPLE OF THE STATE OF NEW YORK 

-against-
• • 
INDICTI·IBNT NO. ::937 /67 

I 

WILLIAM A. MAYNARD, 

• • 

• • 

Defendant. : 

-------------------------------------x 
RECOMMENDAT!ON FO~ nrs:-!ISSr"\L 

INDICTMENT: 

The defendant was indicted on November~ 1967 for 

the crime of Murder in the First Degree. The indict~ent 

alleged that the defendant willfully, feloniously and with 

I malice aforethought shot and killed U .s. Marine Corps Sgt. 

Michael Kroll on April 3, 1967 in New York County. 

HISTORY: 

The defendant was first tried on this indictment 

I before the Honorable Joseph l~artinis, Acting Justice of 

II 

the Supreme Court, from May 9 to June 13, 1969. After two 

days of deliberation, the jury was unable to arrive at a 

verdict. A second trial was commenced before the Honorable 

George carney, Justice of the Supreme Court. This resulted 

in a mistrial during the early stages of the trial. A 

third trial was commenced on October 4, 1970 before the 

Honorable Irwin D. Davidson, resulting in a conviction 
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!of Manslaughter in the First Degree on December 9, 1970. The 

1finding Qf guilt of Manslaughter in the First Degree operat es 
I . 
\legally as an acquittal of the primary charge of Murder in 
i 

1(he First Degree. The jury deliberated for two days before 

! arriving at this verdict. 

' 
' 

The defendant appeal ed the conviction and, by a 

j divided court, the Appellate Di vision affirmed the conviction. 

'. iThe o.ffirmance was by a 3 to 2 vote and the dissent was most 

!!vigorous and forceful. The main thrust of the dissent was 

iithat reversible error ha.d been committed· by the trial court 
' I li in failing to permit the defense t o elicit testimoh:, trom 

an expert on lighthg conditionsr which testimony would have 
... 

suggested that the area in which t he killing occurred was 

1not as well lit as the People contended. 

Subsequent to the Appellate Division's decision, 

; the defense moved for a new trial on the grounds of newly 
ii 

!ldiocovered evidence and an extended evident i ary hearing was 
I 
I 

! held during January and February of 1974 11~.fote_ t~e 
. . . 

Honor nble Irving Lang, Acting J us·tice of the •Supreme Court. 

•. The. hearing before Judge Lang disclos·ec. that eye-witness 

!Febles had a. long history of 1nstitut_1onalizat1on for 

:mental problems, as well as a more ext ensive criminal record 

!than was known at the trial. On March 29, 1974, Judge 

i! Lang handed down a decision setting aside the conviction 
I I and granting a new trial in this matter. Judge Lang found 
I • I certain material concerning the background of one of the 

, witnesses to this killing, Michael Febles, was of such 
I 

;!moment that had the jury been aware of it, their verdict 
l 

might have been different. This office decided not to 

appeal Judge Lang's ruling because of our Jecogni tion t~ 
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the impact of the material concerning Febles' mental state, 

had it been available and utilized on trial, might have 

caused the triers of fact to find differently. 

EVIDENCE: 

At approximately 4:00 a.m. on April 3, 1967, a 

uniformed sailor, by the name of Robert E. Crist, was in an 

argument on West 3rd Street, near 6th Avenue in New York 

County. Crist was arguing wit h a black man who was accompanied 

by a white companion. The deceased, Sgt. Michael Kroll, who 

was in his Marine Corps unifo rm, drove up in an automobile 

and asked the uniformed sailor, Crist, if he could be of 

help. Crist got into Sgt. Krol l's automobile and the black 

aan, hereinafter referred to as t he assailant, and his 

companion walked away. 

I Crist indicated to Kroll that he wanted to finish 

\I tbe argument and they drove north on 6th Avenue to West 4th 

l/ Street . 
j1 Kroll got out of the car and Crist r emained inzide. 
d 
l Kroll, with nothing 1n his hand, approached t he assailant. The 

. , ·, 
•I latter was holding a sawed-off shotgun and told Kroll he would 

:i shoot if. he came any closer. Kroll didn't stop and the 
I 

!i klller discharged the shotgun into Kroll's face. 

The assailant and his companion fled on foot going 
,! 

north on 6th Avenue. 

These events were witnessed by Dennis Morris and 
, , 

' ! il Michael Febles as well as by Crist. At the time of the murder 
·I 
j the defendant, William A. Maynard, was 31 years of age, 6 ft. 

;I 1 inch tall. Crist, who had admittedly been drinking beer all 
1 : night and early morning, was apparently intoxicated. His 

I description of the killer was that he was 5 feet 10 or 11 inches 

11 and 18 to 20 years of age. Morris described the ki ller to the 

1; authorities as being approximately 5 feet 7 inches to 6 feet 
ii . 
11 and approximately 18 to 22 years of age. Moreover, Morris 
ii 
;: indicated that the killer reminded him of Martin Lut her King, 
I 
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!Jr . Maynard does not resemble the late Reve r end Ki ng . Feble s 
I • 

de s cribed the shotgun wielder as being on the tall side and 

about 19 or 20 years old. 

On May 17, 1967, the defendant was viewed in 

the 6th precinct station house by one Howard Fox, a taxi 

driver who had driven a black man and a white man to Greenwich 

Village some 14 hours before the killing. At that time, the 

iwhite man had in his possession a camera case which was 

similar to the case whi ch was found near the scene of the 

crime and which had apparently been dropped by the killer's 

companion as he fled. Fox identified 1,1.aynard as the companj_on 

of the white man whom he had dr i ven. 

In late August 1967, the ~efendant went to 

-Hamburg, Germany. On March 19, 1968 the defendant was 

extradited from Gennany .e.nd returned to this jurisdiction 
I 

;in the custody of the New Yo rk City Police. 

Ii PRIOR CRilHNAL RECORD: 

The defe~dant was convicted of Assault in the 

3rd Degree in Kings County in 1963, of a misdemeanor in 

violation of the gambling law in New York County in 1964, 

of Reckless Driving in New York County in 1964. Subsequent 

convictions in 1965 and 1966 were for gambli ng violations 

!! and Attempted Bail Jumping. 
, I 
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I RECOMMENDATION: 

I . The defendant had served some 6½ years in prison in 

connection with tnis case ::until he was released on $5,000 

bail on April 4, 1947 with the consent of this office. Upon a 

retrial of these charges, the maximum sentence which could be 

imposed in the event of a conviction would be 10-20 years in 

State's Prison. By such a sentence; under the provisions of 

the former Penal Law, the defendant would be eligible for parole 

in less than 3 months. 

The events 1n question occurred over 7 years ago. 

Serious questions have now arisen as to the credibility of the 

•eye~witness Febles. Apart from.the length of time which the 

defendant has alree.dy S'erved e.nd the passage of years since 

I 

the commission of the cril:le, the impaired credibility of Febles, 

coupled with the obvious difficulties in proof of the case, 

(as witnessed by the first hung jury and1he extended delib-

I eratjl.on of the jury which brought in the Manslaughter charge) 

militate strongly against the likelthood of a conviction if 

this case were retried. 

Despite the horror of the crime, under all the 

circumstances the public would not be served by a fourth 

trial of Mr. Maynard. And, under all the circu.-rnstances, to re

quire a fourth trial would strip the law of dignity and com

passion. 

Accordingly, the interest of justice would suffer 

by requiring the defendant to undergo another trial. 

WHEREFORE,it is respectfully recommended that the 

indictment herein becf.smissed. 
DATED: NEW YOP.K, NEW YOPX 

August a-2.., 1974 Re ectfully submitted, 

/ : -- ('1( ( h.. 
j. ..,~ ~'-0""-f l.-&'~ 

• · ~ , u::il.2,A rn-t 
APPROVED: Assistant District Attorney 

I ~ • g/f j::e 1 ~~ -
District Attorney 

II 
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STA TE~\1ENT OF DJ:-;T r:.rcT /\T'ID HNJ;;y . 
RICH.\1:0 II. I·~C,ii COi\C l:; Ht\ING 1\f'J'E/\L 
OF THE .:\1 1\I";.Gil :! 0 , 107.; DECISION OF . 
JUSTICE IR\' l:i\G i:J:\SG IN Tff8 CA:SE OF 
PEOPLE V. \\'11...L L\:\-: .\. 1'vl :\YNARD, JH. 

On l\1arch 29, 1974, a.fter a protcacted hearing in tn.1:.' 
Supre me G · urt of :-;ew York C.,u,::.v . :-:- ·.•:ilich started be fo r~ I 
was the Di s trict :Htor iv2y and crnll!d a fter I assumed this po ;-; t 
Acting Supreme Co urt .rusl ice In·in~ Lani! rendered hfa cleci:~iun 
setting a s ide the convicti01. ~·or tile crime of J\lanslaui;hter ir. 1.hP 

Fin,t Degree, o :~ ·\\.illiam ~\ . :\ia._•: r: ·,. ,_-~;, ,Jr . ,Justice Laa_;{ ' s ; 1 •: tinn 
v:as pn~mis ed upo:1 his :"inc:i11;,: 1-:' i l 1,d .~· ,Jir.covt!1·ed 1• ·· irJ,,,:c,~. a nd 

that the convjction had be~n o h! ,:inc-d in violation of the defendant's 
constitutional ri ghts in th;n e::culp;1 t0ry mate rial had not been 
given the defense as required b~,, t:1c United States Supreme C.) 11rt 

in its opinior. in foe case of Bra:·J_v v. i\iaryJand, 373 U.S. 83 (1963). 

In early .\I)ril, 19G7 , S r~_!ca nt Michael Kroll of the Unit'?d 
States :\hrine Corps had p2.n nr hi.-; head blow n off by a shottfll il 
blast, durin:~ the ed.rly niorr,J.::115 h,1u1·s . on \Ve. ~,1:_ Fourth Street in 
New York's G reen-::ich Vilia:1,e. 1\ month and a half later th~ defend :-:rnt 

,.Maynard was arrested anci c l~ar;4,~d \\·ith tha t killing. \\' lv~n h·~ wa!:' 
initially tried for ::\lurder, the jury was uuable to agree. ..\ .:;e~ond 
trial a_borkd i n its very early s t a:!!.:!~,, ._.z. mistrial having been riecl:.1.1·•..! d. 
Upon the third trial, in 1970, ... t!1e j 1. .. ry convicted Maynard on the charge 
of Manslaughter in the First De i?,ree. That conviction was a;·firrn0.d 
in the Appellate Division iu this D ::!p~rtment, divided three to two. 

There were three cye- ·.vitnc sses to the slayin1; of Ser::!eant 
Kroll. Clearly, t he witn,~ !=.-:: " r:.~! 1 ::. •d F r. bl·~s ,·:2..s the m~)st ir.·,)•':\ rt:;.nt 
and f:eemii1gly the must reliz-.b !,~ ··- ,)f the three . One of the other t •.•. o 
witue sses was intoxicate r: t at ..ti s i. lm,~ of the k illing, and the remaining 
witness had initi...dly supplie,J a descri pti.0,1 of the killer to the polict:: 
which, concededly , was at scrong vai'iarJce to the appearance of the 
defendaut l\:layna .cd. [-Jenee Fehles' r eliability was. apparently, critical 
at the trial. 

In orderinl{ ~.1aynard'i:. convfr t ion 1'rnt n ::t iclc, .Tml ;,: 0 T.:,1,n •,t 1·el i• •I 
upon Febles' history or seerni n Et ps:vchiatric disorders and in:=:titu ti 1 ,n:31izatic•n 
including his bizarre se:x.'llal activity, none of which had been orou(.!hl , 
to the defense's attention prior too!· at the trial at which !\Tayi1ard •::,is 

convicted. Judge Lang not,:!U that in January of 1966, fifteen mo:ith s 
before the Kroll killing, Febles ~~.id been arrested in the Gth Prec inct 
the same precinct in which Ser?:eant :(roll was killed -- on a Disorderly 
Conduct charge. Febles was ~hen alle ~ed to have been a peer,in~ Tom 
and to have made obscene remarks to t he complainant. After that 
arJ:est he w~.; cornuuttect for p:;ycruc:i·1xic ooservation and. upon his 
p.lea Ol guiHy, r ~~eivcd r1 si::-.. 11~•." 'Ct'. '- . ..::• -. s~"' enr11->d se '1te r:r.r.i ·.:.:,>r.!': hi :> 
attorney's statement in Court that he ,vould get further psychiatric 
treatme-nt. Beyond that history, inquiry prior to the Lang hearing siww,Jd 
that Febles had been hospitalized for psychiatric disorders twelve years 
earlier, at the Rockland State Hospital. 

defen.se


Dud11g the hearing Juclgo I ,ang c o nc:ucted, ll o wcvL·1·, 
no psychiatric ksl imony wa.s tz.. kcn conce r ning Feble s ' mental 
state, whether at the time of'-that hearing, or at tile time of the 
trial, or at the time of the killing, or earlier. Nonetheless., am0n.,{ 

other statements in the 20 page opinion of Judge Lang, are 

"The quintesse nt ial evidence here is the 
long-standing a nd on-goin~ m•.!ntal 
condition o i a major eye- . ..-itness, in 
conjunction ·::it h a s exual aberration. 
Thi_s ~ ~ ntal condition .. rais es the question 
of the accura:eness, pcr~eption, truthful
ness, and s u s ceptibility to suggestion of 
Febles as a -.•: itnc ss . H i s capacily to be 
a witnes~ m:1~• eve n be in r1ueRtion, '' nnrl 

''I conclude that the facts of the disorderly 
conduct com·kt ion in con~unction with 
Febles' psychi ~t:ric history bear much more 
than only on 1. ile relia bil i t:v of his specific 
t estimony but also on his trustworthiness as 
a witness per se," and 

"The long, . continuous and possib_ly organic 
mental condit ion of a major witness. manifestin~ 
itself on at least one occasion aberrant behavior .... " 

Respectfully , althou~h I,. a s a .fellow layman, can unde rc;t an,j 

Judge Lang's reactbn to the r-c_p le s ' hospitalizations, ,Jud ~e L a n:{' s 
"diagnoses" stand virtually without eviclentiary support in the r e cr.1 1·,J. 
Insofar as Judge Lan~• s opinion rests upon his tP.ntativP. sugge :~t i,rn 
of "possibly orizanic mental conditinn, '' and a concomitant po:; ~; i!Jt': 
loss of ability t d 8-CCura tely r•~ :i cdv~ and to truthfully testify, 1 a,n 
satisfie d that s uch opinion i s wi:hout foundaHon in the record bdr,1·• ! 
him. 

Judge Lanq noted a number of fac t ors -- which I will nol h•: rrt 

enumerate - - that s u gge s t tha t acli.?quatc investigation in this m~jr-ir· 
homicide should have turned uµ this psychiatric hack~round. Prt1p•~ 1· ' ·: , 

however. Judge Lang stated that he did no t find any "wilful supprcs .; i'ln ., 
by the pros ecutor. .\ lt hrn1r{h .Tur! :{ O I .a n:! fO\;ncl no '\viHul Frnp1,1 ·•1 : :: i• ,11, •• 

he did find a "suppr ession." H.•~sr>ectl'ully , I find the dislinct.i<,n an 
uncertain one and deem the "sunnres sion" fi:1ding needless to th•.! 
Judge's decision, and unfair to th•.! en, orcement side. 

The assistant dis trict attorney who tried the case when :\la:,:nard 
was convicted, Stephe n Sawyer, is one whom I personally knew oniy 
as an adversary when I partic ipated on the defense side and when he 
was a prosecutor. He was then ancl remains an out.stanrlinf"!' 1 ::>.•••vr->r ,...r 
unquestioned inteQ'ritv. He is now a colle~,Y,JP. of New York':=; ~::-~~: ,.1 
Prosc-cutor, Unfairne :55 by .r,.11·. Sawye 1· i s , and always ha:,; be en, 
completely foreign to his character. In the course of a recent letter tu 
me he wrote: 

"I believe that the critical factor to be 
considered now is whether. as a matter 
of basic fairne .3.3, :\ Iaynard is entitled to 
a new trial. This depends, in my view, 
on the bearing of Febles' mental condition 
upon his identi;'ication of l\laynard as the 
killer of Sergeant Kroll." 

. . .- -
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I . am ~n accorrl with that s tatement. And as the 
suc·cessot· to the great Fr~:mk Hogan, who employed ;\Tr. Sawyer 
as ·an assi.,tant 1ff0S ( ct. ~or, I nm i)roud of his objectivity and of 
his continueu sense of iairness. 

I a111 \'.'holly sati3ficd th:-,t \Ir. Sawye r was ignorant, at 
the time of foe trbl - - a.s h • tes !i;ied before Judge Lang - - of 
ft'ebles' 191-:;G ps _vchi:itric obsen·atioi'l, o.nd of his 1854 Rockland 
State hospitalization , and of the factors that led to such hospitalizatio n. 

Jn deciding , ho·.•:e"·er, ,·:h~ther or not to seek nnpf'llat.e 
n .wersal of .Jud c:c l..rU h! ' :; c!1it~isi,,11, Lile i:,su1.~ I have 1.o n.!:·rnlve 
goes beyond his use of undigest e d and uninterpreted psychiatric 
data, and behind hi .:, :·i; .. din c~ of ., :~:i:1i1t·~ . .:;sion. " It is v;he1 her, 
based on the inr01-rr,at ion now ku,J\: n to us, fundamental iain1•!ss 
to the dei,,m,fant 1·e:,_u i!·::d that ~ilc tria l jurors have had availabi•! 
before tilern i.\.111 bo.ck:;:·ound in1·c~•;:·.ation on this key v..-itness, :\ iichael 
Febl es, in order that tl:•::>y mi.~lit :.croperly have determin ed •::hat 
credibility to h::n·e accorued hin, 2.:; a witness. With the massive 
advantage of hinclsi ,ght, I am satisfied that fu ll information about 
Feble$ -- information ,hat could ;1ave b e en earlier turned up by 
diligent prosecutorio..l i:.r.restigatior. -- should have been in the 
pro'secutor's hands before i\'laynard was tried, and should have been 
made available to the deiense. 

Clearly the jurors might properly have weighed l• ebles' 
hospitalizations und behavior -- :,ad these items been known - - in 
determining the credence they ga-.·e his testimony. L\nd in this 
case, whet·e the main ch:trg13 was .\iurder, in which -- after t·::o 
full uays of deliberation - - the J1..:rors convicted of the lesser crime 
of ~ianslauglller, that infon11atiur, mi :_; i1t sedously have impac teJ 
upon the jurors' common sense e\·aiuation of Febles' believai)iii,_y 
as a \.Vitncss. I do not know tila:· it would have. But it might lia\·e. 
i\nd basic fairne ss com:Jcis my conclusion that, upon thP. unique 
facts of the ::\laynard ca$e, it silould i1ave been available. It would 
therefore be grossly un:·air to :\[aynarcl to seek to sustain his 
conviction on the ln7O record in li;rht of the facts as we know tlwr.., 
~inc~ tho hcu.ring conduc Led hy ,Ju d.a;c Lan.~. 'L'ho Ols lrict A Horney' s 
role is to safeguard justice, not necessarily to sustain a convic t ion . 

. Because of my conclusion in this regard, I have directed ·' 
that there be no appeal of Judge Lang's recent decision in the 
Maynard case. 

I do not, of course, here suggest that in every case my ofiice, 
u1· a.~:,· iJ•:U.:i~(:.\.lLOJ.

0 1

.5 ~ .. .-;:-~, .i,:; ~v :.:,,:_; ~:~~bl..1.,o\,:..,:..~ 1·~~i'GU~;.i ·\t\.!:j· ·--~--~. 

k.1.10\', :i.1::L;J0 ui ail l'!lai.~l'icii.; ti1ai: ••-• =-Y ... p!h~al' po~ t-tl'iai. Bui: 011 ,110 

Maynard facts I beli~ve Justice i.:i .:;erveu by cou::;ideriug, .:;.s ne ·.•,ly 
discovered evidence, the materials developed before Judge Lang. 

At Judge Lang's direction, some weeks ago the ~laynard 
case was placed on ~he ::3cpteml:er cal-2ndar of the SupremeCour~. 
Prior to that time my associate;; and I will have reviewed the record, 
and the ne•.•: evidence b~aring on Febles that we now have, we will 
have studied both the prevailing opinion in the Appellate Division and 
the vigorous dis:3ent in :hat Court, and we will have inquired into the 
present availability of witnesses, and into other factors. 

w~ shall then cietermine wilether the interests of justice and 
the protection of the community require that Maynard be again broug hl 

' . i. l I . 

\ 
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