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This is District Attorney Kuh's recommendation for dismissal. It
rather understates the role of his office and the police in Maynard's
incarceration. The sad thing is that after keeping Tony Maynard in
jail for seven years, the District Attorney could not even muster an
apology. All he blandly says is that '"the public would not be served

by a fourth trial...to request a fourth trial would strip the law of
dignity and compassion."
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

........................ e o e e o e s e e

THE PEOPLE OF THE STATE OF NEW YORK

-against- INDICTMENT NO. 3937/67
WILLIAM A, MAYNARD, a8
Defendant.:
------------------------------------- x

RECOMMENDATTION FOR DISMISSAL

The defendant was indicted on November 1, 19€7 for
the crime of Murder in the First Degree. The indictment
alleged that the defendant willfully, feloniously and with
malice aforethought shot and killed U.S., Marine Corps Sgt.
Michael Kroll on April 3, 1567 in New York County.

HISTORY :
The defendant was first tried on this indictment

before the Honorable Joseph Martinis, Acting Justice of

the Supreme Court, from May 9 to June 13, 1969. After two
days of deliberation, the jury was unable to arrive at a
verdict. A second trial was commenced before the Honorable
George Carney, Justice of the Supreme Court. This resulted
in a mistrial during the early stages of the trial. A
third trial was commenced on October 4, 1970 before the
Honorable Irwin D. Davidson, resulting in a conviction
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of Manslaughter in the First Degree on December 9, 1970. The

i finding of gullt of Manslaughter in the First Degree operates

, - . on

legally as an acquittal of the primary charge of Murder in
H

jthe First Degree. The jury deliberated for two days before

larriving at this verdict.
: The defendant appealed the conviction and, by a

- ——

%divided court, the Appellate Division affirmed the conviction.
tThe affirmance was by a 3 to 2 vote and the dissent was most
vigorous and forceful. The main thrust of the dissent was

that reversible error had been committed by the trial court

B T ——

'dAn failing to permit the defense to elicit testimony from !
an expert on lightng conditions, which testimony would have
suggested that the area in which the killing occurred was j

not as well 1lit as the People contended.
Subsequent to the Appellate Divisiqn's decision,

the defense moved for a new trial on the grounds of newly

discovered evidence and an extended evidentiary hearing was

‘held during January and February of 1974 uLefoye the i
Honorable Irving Lang, Acting Justice of the -Supreme Court.

" The hearing before Judge Lang disclosed that eye-witness'
]
}

L]

'Febles had a long history of institutionalization for

‘mental problems, as well as a more extensive criminal record

ithan was known at the trial. On March 29, 1974, Judge

!Lang handed down a decision setting aside the conviction

and granting a new trial in this matter. Judge Lang found

certain material concerning the background of one of the

s+ e —— . et

witnesses to this killing, Michael Febles, was of such
}‘momcnt that had the jury been aware of it, their verdict S
might have been different. This office decided not to

appeal Judge Lang's ruling because of our mcognition thal

1
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the impact of the material concerning Febles' mental state,
had it been available and utilized on trial, might have
caused the triers of fact to find differently.

EVIDENCE:

At approximately 4:00 a.m. on April 3, 1967, a
uniformed sailor, by the name of Robert E. Crist, was in an
argument on West 3rd Street, near 6th Avenue in New York
County. Crist was arguing with a2 black man who was accompanied
by a white companion. The deceased, Sgt. Michael Kroll, who
was in his Marine Corps uniform, drove up in an automobile
and asked the uniformed sailor, Crist, if he could be of
help. Crist got into Sgt. Kroll's automobile and the black
man, hereinafter referred to as the assailant, and his

companion walked away.

Crist indicated to Kroll that he wanted to finish

'| the argument and they drove north on 6th Avenue to West 4th
4
Street.

.

Kroll got out of the car and Crist remzined inside.

};Kroll, with nothing in his hand, approached the assallant. The

| 1atter was holding a sawed-off shotgun and told Kroll he would

;ishoot if he came any closer. Kroll didn't stop and the

§ék111er discharged the shotgun into Kroll's face.

f% The assailant and his companion fied on foot going
north on 6th Avenue.

' These events were witnessed by Dennis Morris and

;Elichael Febles as well as by Crist. At the time of the murder

;!the defendant, William A. Maynard, was 31 years of age, 6 ft.

;;l inch tall. Crist, who had admittedly been drinking beer all

% night and early morning, was apparently intoxicated. His
description of the killer was that he was 5 feet 10 or 11 inches

and 18 to 20 years of age. Morris described the killer to the

authorities as being approximately 5 feet 7 inches to 6 feet
:;and approkimately 18 to 22 years of age. Moreover, Morris E

il
' indicated that the killer reminded him of Martin Luther King,

]
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!Jr. yaynard does not resemble the late Reverend King. Febles
described the shotgun wielder as being on the tall side and
about 19 or 20 years old.

On.ﬁay iy 1967;7the defendant was viewed in
the 6th precinct station house by one Howard Fox, a taxi
driver who had driven a black man and a white man to Greenwich
Village some 14 hours before the killing. At that time, the
iwhite man had in his possession a camera case which was
similar to the case which was found near the scene of the
crime and which had apparently been dropped by the killer's
companion as he fled. Fox identified Maynard as the companion
of the white man whom he had driven.

In late August 1967, the ‘defendant went to
Hamburg, Germany. On March 19, 1968 the defendant was

extradited from Germany and returned to this jurisdiction

gin the custody of the New York City Police.
”PRIOR CRIMINAL RECORD:

The defendant was convicted of Assault in the
3rd Degree in Kings County in 1963, of a misdemeanor in
violation of the gambling law in New York County in 1964,
of Reckless Driving in New York County in 1964. Subsequent

leonvictions in 1965 and 1966 were for gambling violations
I
'and Attempted Bail Jumping.




RECOMMENDATION:

» The defendant had served some 6% years in prison in
connection with this case :until he was released on $5,000
bail on April 4, 1G47 with the consent of this office. Upon a
retrial of these charges, the maximum sentence which could be
imposed in the event of a conviction would be 10-20 years in
State's Prison. By such a sentence, under the provisions of
the former Fenal Law, the defendant would be eligible for parcle
in less than 3 months.

The events in questicn occurred over 7 years ago.
Serious questions have now arisen as to the credibility of the
eye-witness Febles. Apaft from the length of time which the
defendant has already Served and the passage of years since
the commission of the crime, the impaired credibility of Febles,
coupled with the obvious difficulties in proof of the case,
(as witnessed by the first hung jury and the extended delib-
eration of the jury which brought in the Manslaughter charge)
militate strongly against the likelihood of a conviction if
this case were retried.

Despite the horror of the crime, under all the
circumstances the public would not be served by a fourth
trial of Mr. Maynard. And, under all the circumstances, to re-
quire a fourth trial would strip the law of dignity and com-
passion.

Accordingly, the interest of justice would suffer
by requiring the defendant to undergo another trial.

éﬁEREFORE,it is respectfully recommended that the
indictment herein be dsmissed.

DATED: NEW YOFX, NEW YORK
August Q4 , 1974 Re/pectfully submitted,

ROBERT TALroizalil
APPROVED: . Assistant District Attorney

WY G B

RICHARD |, 0077 7
District Attorney




April 29, 1974

STATEMENT OF DISTRICT ATTO RNEY .
RICHARD I, Kiii CONCERNING APPEAL
OF THE MARGII 29, 1274 DECISION OF .
JUSTICE IRVING LANG IN TIHE CASE OF
PEOPLE V, WILLIAM .\, MAYNARD, JR,

On March 29, 1974, aiter a protracted hearing in the
Supreme C-urt of New York County -- which started before [
was the District Attorney and ended alter [ assumed this post --
Acting Supreme Court Jjustice Irving Lang rendered his decizion
setting aside the conviction, Jor the erime of Manslaughter in the
First Degree, o7 William A. Naveavd, Jr, Justice Lang's action
was premised upon his Jinding of orwly discovered e vidogee, and
that the conviction had been oht:ivcil in violation of the defendant's
constitutional rights in thau exculpatory material had not been
given the defense as required by the United States Supreme Court
in its opinion in the case of Brady v. Maryland, 373 U.S. 83 (1963).

In early April, 1967, Sevgeant Michael Kroll of the United
States Marine Corps had part of Lis head blown ofl by a shotgun
blast, during the eariy morning hours, on West Fourth Street in
New York's Greenwich Village, A month and a half later the defendant
‘Maynard was arrested and charied with that killing, When h. wae
initially tried for Murder, the jury was unable to agree. A second
trial aborted in its very early stazes, a mistrial having been declaved.
Upen the third trial, in 19%0, the jury convicted Maynard on the charge
of Manslaughter in tne First Degree, 7hat conviction was a:firmed
in the Appeliate Division in this Department, divided three to two.

There were three eye-vitnesses to the slaying of Serzeant
Kroll. Clearly, the witnes< Mishael Febles was the most inportant --
and seemiagly the most reliabl!e -- oi the three, One ol the other two
witnesses was intoxicated at the iime ot the killing, and the remaining
witness had initially supplied a description of the killer to the police
which, concededly, was at sirong variance to the appearance of the
defendant Maynard., tence Febles' reliability was, apparently, critical
at the trial.

In ordering Maynard's conviction set azide, Juedzgae Tang relicd
upon Febles' historv ol seeming psvchiatrie disorders and instituticnalization
including his bizarre sexual aciivity, none oi which had been broucil
to the defense's attention prior to or at the trial at which Mavaard was
convicted, Judge Lang noted that in January of 1966, fifteen months
before the Kroll killing, Febles ‘"ad been arrested in the 6th Precinct --
the same precinct in which Sergeant Xroll was killed -- on a Disorderly
Conduct charge, Febles was then alleged to have been a peeping Tom
and to have made obscene remarks to the complainant, After that
alsest e was Colulnitied or psyciliarvic onservation and, upon his
plea ol guiity, received a sin it avspended sentenece voen his
aitorney's statemeut in Court that e would get further psychiatric
treatment, Beyond that history, inquiry prior to the Lang hearing siiowed
that Febles had been hospiialized for psychiatric disorders twelve years
earlier, at the Rockland State Hospital.

T )l"l'l‘;’
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Duving the hearing Judra l.ang conducted, however,
no psychiatric testimony was taken concel raing [Febles' mental
state, whether at the time of*that hearing, or at the time of the
trial, or at the time of the killing, or earlier. Nonetheless, amony
other statements in the 20 page opinion of Judge Lang, are

"The quintessential evidence here is the
long-standing and on-goirg mental
condition oi a major eye-vitness, in
conjunction 'with a sexual aberration.

This mental condition raises the question
of the accura: eness, perception, truthful-
ness, and susceptibility to suggestion of
Febles as a witness, liis capacity to be
a witness may even be in question, ' and

"I conclude that the facts of the disorderly
conduct conviction in con‘unction with
Febles' psychiatric history bear much more
than only on ihe reliability of his specific
testimony but also on his trustworthiness as
a witness per se,'" and

"The long, .continuous and possibly organic
mental condition of a major witness, manifesting
itself on at least one occasion aberrant behavior, . .."
Respectfully, although I, as a fellow layman, can understanc
Judge Lang s reaction to the [Febles' hospitalizations, Judge l.an:'s
"diagnoses'' stand virtually without evidentiary support in the record,
Insofar as Judge l.ang's opinion rests upon his tentative suggestion
of ""possibly organic mental condition," and a concomitant pos:sible
Ibss of ability tu accurately perceive and to truthfully testify, | am
satisfied that such opinion is without foundation in the record befare
him,

Judge L.ang noted a number of factors -= which I will not here
enumerate -- that suggest that adequate investigation in this major

homicide should have turned up this psychiatric bar‘quound Properiy,
however, Judge Lang stated that he did not find any "'wilful suppres. ,mn
by the prosecutor, '\1thm|rrh Juize Lang found no "willul supporesion,

he did find a '""suppression." Resnec tlully, I find the distinction an
uncertain one and deem the "sunnression' finding needless to the
Judge's decision, and unfair to the enforcement side,

The assistant district aitorney who tried the case when \ajynard
was convicted, Stephien Sawyer, is one whom I personally knew oniy
as an adversary when I participated on the defense side and when he
was a prosecutor., He was then and remains an outstanding lawwer o7
unquestioned integritv. He is now a colleame of New York's Srecinl
Prosccutor, Unfairness by Mr. Sawyer is, and always has been,
completely foreign to his character. In the course of a recent letter to
me he wrote:

"I believe that the critical factor to be
considered now is whether, as a matter
of basic fairpess, Maynard is entitled to
a new trial., This depends, in my view,
on the bearing of Febles' mental condition
upon his identilication of Maynard as the
killer of Sergeant Kroll., "

- S =] 7)) == =




I am in accord with that statement, And as the
successor to the great Frank Hiogan, who employed Mr, Sawyer
as an assistant prosccutor, I am proud of his objectivity and of
his continueu sense of fairness.

I aim wholly satis{ied that \r. Sawyer was ignorant, at
the time of the trial -- as he testilied before Judge Lang -- of
[Febles' 1966 psvchiatric observation, and of his 1954 Rockland
State hospitalization, and of the {actors that led to such hospitalization,

In deciding, however, whether or not to seek anpelliate
roversal of Judge Lang's decision, the issue I have 1o resolve
goes beyond his use of undigested and uninterpreted psychiatric
data, and bebnind his finding of '=unpression. '’ It is whether,
based on the iufo1mation now knovn to us, fundamental fairness
to the deiendant requirzd that the trial jurors have had availabie
before them {ull backzround in/erniation on this key witness, Mlichael
Febles, in order that thex might properly have determined what
credibility to have accorded him as a wilness. With the massive
advantage of hindsight, I am satisfied that full information about
Febles -- information =hat could have been earlier turned up by
diligent prosecutorial investigation -- should nave been in the
prosecutor's hands before Maynard was tried, and should have been
made available to the delense. b

Clearly the jurors might properly have weighed FFebles’ |
hospitalizations and behavior -- had these items been known -- in |
determining the credence they gave his testimony. And in this
case, where the main charge was AMurder, in which -- after two
[ull uays of deliberation -=- the jurors convicted of the lesser crime
of Manslaugiter, that informaiion miznt seriously have impactied
upon the jurors' common sense evaiuation of Febles' believanility
as a witness. I do not know that it would have. But it might have,
And basic fairness compels my conclusion that, upon the unique
facts of the Maynard case, it shoulid nave been available, It would
therefore be grossly uniair to Mayvnard to seek to sustain his
conviction on the 1270 record in lizht of the facts as we know them
since the hearing conducted by Judse Lang, 'l'he District Attorney's
role is to safeguard justice, not necessarily to sustain a conviction,

Because of my conclusion in this regard, I have directed 7
that there be no appeal of Judge Lang's recent decision in the
Maynard case,

I do not, of course here suggest that in every case my oulce
VL ey pxuo»\.uu.u. > uu.\.u, 18 L8 e \.‘MAbbuuA\- Ll—uluab.;\rbLJ "Acea
kaowleuge oi all maierials ilai inay appeal posi-triai, Butl ol we
Maynard facts I believe justice is served by cousideriug, as newly
discovered evidence, the materials developed before Judge Lang.

At Judge Lang's direction, some weeks ago the Maynard
case was placed on the Septemler calendar of the SupremeCourt.
Prior to that time my associates and I will have reviewed the record,
and the new evidence bearing on Febles that we now have, we wiil
have studied botin the prevailing opinion in the Appellate Division and
the vigorous dissent in that Court, andwe will have inquired into the
present availability of witnesses, and into other factors.

We shall then determine whether the interests of justice and
the protection of the community require that Maynard be again broughl
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