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NEW YORK LAW JOURNAL January 9, 1987 

Procedure Used First Time 

tate Court of Appeals Aids 
-~t.\Circuit Court to Rule in Case 

By Alan Kohn 

The U.S. Court o1 Appeala tor the Judge Newman'■ ftve-page opinion 
Second Circuit tb1II week decided the WU concurred in by Judgee Law
flnt cue under a 1986 procedure that rence W. Pierce and Ropr J. Miner. 
allowt tt to certify undecided ques- The Clrcuit Court ruling a.fflrnied a 
Uon■ of New York law to the State decl.8ion 1ut year by Judge Lee P. 
Court of Appeals tor the latter'• Gagllard1 in the U.S. District Court 
views. for the Southern Dbtrlct of New 

In~ a lower court'1 ruling York. He had decided the iaaue in the 
in an appeal concerning New York'a aame way u the State Court of 
Social Services Law, the Circuit Appeala. 
Court accepted the response by the Iaaue aa Stake 
at&te'a higbeat court but stated it The 1aaue at stake, for which there 
would make limited uae of the proce- wu no controlling precedent of any 
dure and outllned aome conditions New York state court. waa the mean-
for lta uae. 1ng of §1M-b(2) of the State Social 

CondlUou Ouillned Servicea Law under the following 
In an opinion handed down Monday • facta. according to Judge Newman: 

for a panel of the C!rcu1t Court in An insure1" had advanced $30,000 on 
Kid""!' v. Kolmar Laboratoriu, 86- . behalf of ita inaurf!d to pay for medi· 
71k, Judge Jon O. Newman stated cal treatment of an infant injured in 
the federal appeals court "recognizea an accident involving lta l.n.sured. 
that 1aaues of at&te law are not to be Subsequently. the lnaured waa held 
routinely certified ... almply because partially liable. 
a certlflcation ia available. The pro- After the verdict, the Orange County 
cedure muat not be a device for ahift- Department of Social Serv.lces filed a 
ing the burdens of thia Court to thoae lien for $27,~33 for funds it had 
whoae burdens are at least a.a great. advanced for the infant's medical 

"However . . . the certifica.tion expenses. Judge Gagliardi held the 
procedure 1111 a valuable device for insured waa reaponaible for paying 
aecurlng prompt and authorlt&Uve $22.003.33 of the amount and that the 
resolution of u.naettled questions of $30,000 the insured bad advanced 
state law, especially those that seem should not be taken into a.ccount. 
likely to recur and to have aignifi· aince it did not represent the "pay
cance beyond the intereata of the ment of any monies" under §104-b. 
parties in a particular lawsuit.'" Judge Gagllardl found the pay-

ment of any monies meant only pay
ment after settlement of a claim or a 
judgment. The declalon wa.s appealed 
and the Circuit Court certified the 
question to the State Court of Ap
peals. That court agreed with Judge 
Gagliardi (Kid,iey v. Kalmar Labora~ 
tcnies, No. ~ (N.Y. Ct. App. Nov. 18, 
1986). 

On appeal, Jeffrey J. Ellis, of Quirk 
& Bakalar, represented the defen
dants. The plaintiff's lawyer. was 
Jame• G. Sweeney, Orange County 
Attorney. 
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