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New York, New York 10007

By: HARAIN D. FIGUEROA, ESOQ.

TENNEY, J.

Defendant Sumitomo Shoji America, Inc. ("Sumitomo")
has moved for reargument of the Court's denial of its motion
to dismiss the claims against it, Opinion and Order dated
June 5, 1979, reported at 473 F. Supp. 506 (S.D.N.Y. 1979).
In its June 5 decision, the Court held, inter alia, that
Sumitomo, as a United States subsidiary of a Japanese corpora-
tion, is not exempt under Article VIII(1l) of the 1953 Treaty
of Friendship, Commerce and Navigation between the United States
and Japan, [1975] 4 U.S.T. 2063, T.I.A.S. 2863 (effective
October 30, 1953) ("the Treaty"), from sanctions contained in
Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e
et seq. ("Title VII") against certain allegedly discriminatory
employment practices. 473 F. Supp. at 509-13. The provision
on which Sumitomo sought, and still seeks, to rely provides in
pertinant part: "Nationals and companies of either Party shall
be permitted to engage, within the territories of the other
Party, accountants and other technical experts, executive per-
sonnel, attorneys, agents and other specialists of their choice.™"

Article VIII(l). In n&s allowing Sumitomo--a United States sub-
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sidiary--to rely on that provision, the Court looked primarily
to Article XXII(3) of the Treaty. Paragraph 3 provides:

s used in the present Treaty, the term
"companies" means corporations, partnerships,
companies and other associations, whether or
not with limited liability and whether or not
for pecuniary profit. Companies constituted
under the applicable laws and regulations within
the territories of either Party shall be deemed
companies thereof and shall have their juridical
status recognized within the territories of the
other Party.

T

T T T T

S
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(Emphasis added).

In moving for reargument of the June 5 decision,
Sumitomo relies on documents recently released by the Depart-
ment of State that purportedly bear on the intent of the nego-
tiators of the Treaty. The Court grants the motion to reargue,
but concludes that oral argument is unnecessary. The Court
finds that the documents lend some support to Sumitomo's con-
tentions, but does not find them sufficiently persuasive to

alter its June 5 decision.

BACKGROUND

Additional Procedural Background

Pursuant to 28 U.S.C. § 1292(b), Sumitomo sought an
immediate appeal of the Court's decision. The Court agreed to
an immediate appeal, but limited its certification to the issue
of Sumitomo's standing under the Treaty's freedom-of-choice

provision. Opinion and Order dated August 9, 1979, reported
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at F. Supp. (S.D.N.Y. 1979). Prior to filing a notice

of appeal, Sumitomo requested this Court to withdraw its certi-

fication because the Department of State had on August 15 re-

leased documents that Sumitomo wanted the Court to consider.
Letter from J. Portis Hicks to the Court, dated August 16, 1979.
Because the ten-day period for filing a notice of appeal after
certification was about to elapse, see Federal Rule of Appellate
Procedure 5(a), Sumitomo filed its notice of appeal without
waiting for action from this Court, but requested that the
court of appeals stay any action until this Court had had a
chance to consider the Department of State documents. On August
17, the court of appeals denied Sumitomo permission to appeal,
but did so without ruling on the merits and without prejudice-
to renewal of the appeal after this Court had had the oppor-
tunity to consider the documents-~-in effect, a remand of the
action to this Court. Order dated August 17, 1979 in No.
79-8460. Sumitomo subsequently moved for reconsideration of
the Court's June 5 decision denying it standing under Article
VIII(l). All parties have since been given the opportunity
to file briefs on the effect of the Department of State docu-
ments on the Court's decision.

In its previous motion to dismiss, Sumitomo relied on
an October 17, 1978 letter from the Department of State to the
Equal Employment Opportunity Commission ("EEOC"). .In the De-

partment of State's view of the Treaty, as expressed in that
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letter, Sumitomo has the freedom of choice to fill all of its
top management positions with Japanese nationals without being
subject to Title VII sanctions. The Department of State drew

no distinctions "between subsidiaries incorporated in the

United States owned and controlled by a Japanese company and
those qperating as unincorporated branches of a Japanese com-
pany." See 473 F. Supp. at 511. The Court, in considering

this letter, was mindful that the meanings given treaties by
government departments Eharged with their negotiation and en-

forcement are given great weight. 1Id., quoting Kolovrat v.

Oregon, 366 11.S. 187, 194 (1960). Nevertheless, it rejected
the meaning given the Treaty by the Department of State.
"[I]ln the absence of analysis or reasoning offered by the
State Department in support of its position, this Court does
not find in the letter sufficiently persuasive authority to
?.‘ reject the Treaty's clear definition of corporate nationality
“ and the consequent unambiguous meaning of Article VIII(1)" or
to reject established principles of corporate law and applica-
ble precedents. 1Id. at 511-12 (footnote omitted).
@ During the course of the briefing on this motion forv
reargument, the Department of State indicated that it had
changed its view on whether the first sentence of}uiickaVIII(l)
of the Treaty (freedom-of-choice provision) covers United States
? subsidiaries of foreign corporations. Letter from. James R.

"Atwood, Department of State Deputy Legal Adviser, to Lutz
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Alexander Prager, EEOC Assistant General Counsel, dated
Septcmber 11, 1979, attached, e.g., as Exh. 1 to Affidavit of
Lewis M. Steel, sworn to September 17, 1979. Because of the
importance of this letter in the consideration of this motion,
it is set out at length:

[Tlhe Department has conducted an extensive review
"of the negotiating files on our bilateral treaties
of friendship, commerce and navigation (FCN), in-
cluding the 1953 FCN with Japan, and has carefully
weighed the question of coverage of subsidiaries
by this treaty, an issue in Spiess v. C. Itoh &

Co. [, 469 F. Supp. 1 (S.D. Tex.), appeal docketed,

No. 79 - 2382 (5th Cir. 1979),] and two other cases
more recently decided in the district court in New
York (Avigliano v. Sumitomo Shoji America, Inc.,
[473 F. Supp. 506 (S.D.N.Y. 1979),] and Linskey v.
Heidelberg Eastern, Inc., [470 F. Supp. 1181 (E.D.
N.Y. 1979))].

The manner of coverage of subsidiaries is in
many instances complex, making it necessary to rely
on the intent of the negotiators to fully compre-~
hend certain provisions. On further reflection on
the scope of application of the first sentence of
Paragraph 1 of Article VIII of the U.S.-Japan FCN,
we have established to our satisfaction that it
was not the intent of the negotiators to cover
locally-incorporated subsidiaries, and that there-
fore U.S. subsidiaries of Japanese corporations
cannot avail themselves of this provision of the
treaty. In terms of selection of personnel, manage-
ment or otherwise, the rights of such subsidiaries
are determined by the general provisions of Article
VII (1) and (4), which respectively provide for
national and most-favored-nation treatment of the
activities of such subsidiaries. While we do not
necessarily agree with all points expressed by the
Court in deciding the Itoh case on the question of
subsidiary coverage, we do concur in general terms
with the Court's reasoning, and specifically in the
result reached in interpreting the scope of the
first sentence of Article VIII, paragraph 1l.
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Arguments

The positions of Avigliano, Sumitomo, and the EEOC may
be stated briefly as follows. Avigliano argues that Sumitomo
has no rights under the freedom-of-chojice provision in Article
VIII(l). 1Its foreign owner gave up those rights, as far as
Sumitome is concerned, when it chose to operate in the United
States as a locally incorporated subsidiary rather than as a
branch. The documents, in Avigliano's view, indicate that the
Treaty was designed to ensure only national treatment for foreign-
controlled companies. They show that the intent behind the
Treaty was not to exempt such companies from United States civil
rights laws.

The EEOC, in its amicus brief, argues that the September
11 Department of State letter should be given great weight by
the Court. The documents should not alter the conclusion reached
by the Court in its June 5 Opinion and Order: Sumitomo's rights
are governed by Article XXII(3), which provides that companies
constituted under the laws of a particular country shall be
deemed companies -of -that country:- Accordingly, Sumitomo may be"
granted no greater or lesser rights than any other domestically
created company. Moreover, Article VIII(l), even were it appli-
cable, would not allow discrimination in favor of or against |
Japanese nationals or anyone else. Article VIII(1l) and Title
VII and section 1981 are consistent: all three prohibit dis—

crimination against anyone.
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Sumitomo argues that the Court should disregard the
September 11 Department of State letter because it, like the
October 17, 1978 letter expressing a contrary view, offers no
authority or rcasoning in support of its position. Sumitomo
argues that the Court should instead rely on the Department of
State documents to establish the intent of the Treaty negotia-
tors. It relies on these documents to establish that Sumitomo
‘has standing under Article VIII(1l), as an intended beneficiary,
to assert freedom of choice in hiring certain personnel. The
confusion, according to Sumitomo, results from the drafters{
failure to distinguish clearly between provisions defining
corporate nationality and those granting specific rights. Cor-
porate nationality is not the intended test for determining

Qw.+w.
standing under the Treaty, AwdePdsano continues; Sumitomo--
though technically a United States company--is entitled to
specific rights under the Treaty, as purportedly demonstrated

by the documents, because it is foreign-owned.

Documents

The documents released by the Department of State ad-
dress negotiation and enforcement of this Tréaty and similar:
treaties with other countries. The first document on which
Sumitomo relies is a Department of State Airgram, signed
"Kissinger" and dated January 9, 1976, to the American Embassy

in Tokyo ("Kissinger Airgram"), Exh. A. to Sumitomo Memorandum.
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The subject was the proper interpretation of Article XXII(3)
of the Treaty. Because of the differing interpretations of
the Kiseinger Airgram, the Court sets it out in its entirety:

Department Legal Adviser's office has examined
meaning of paragraph 3 of Article XXII of the U.S.-
Japanese FCN Treaty signed at Tokyo April 2, 1953,
and fully concurs with Embassy's general position
as set forth reftel.

Most persuasive arguments we have found are (a)
law review article on FCNs by Herman Walker, Jr.,
who formulated modern (i.e., post-WW II) form of
FCN treaty and negotiated many FCNs; and (b) nego-
tiating record of U.S.-Japan FCN, especially
Dispatch No. 13 from Tokyo of April 8, 1952, Both
documents are enclosed. Walker cites (pp 380-81),
para 3 of Japanese FCN as standard definition of
company for purposes of treaty, i.e., in the stan-
dard FCN treaty "A 'company' is defined simply and
broadly to mean any corporation, partnership, com-
pany or other association which has been duly formed
under the laws of one of the contracting parties;
that is, any 'artificial' person acknowledged by
its creator, as distinguished from a natural person,
whether or not for pecuniary profit." This formu-
lation is intended to avoid such complex questions
as the law to be applied in determining company
status. Every association meeting test of valid
existence must have its "company" status duly re-
cognized and is then eligible for substantive
rights granted to companies under the treaty.

In Dispatch 13 (p. 5), Jules Bassin, Legal Attache
to Embassy, stated to Mr. Mikizo Nagai, Chief, Sixth
Section, Economic-Affairs-Bureau;, that-"the recogni~-
tion mentioned in the second sentence of paragraph
3...meant merely the recognition by either Party of
the existence and legal status of juridical persons .
organized under the laws of the other Party."

Thus, all that para 3 is meant to accomplish is the
establishment of a procedural test for the determi-
nation of the status of an association, i.e., wheth-
er or not to recognize it as a "company" for purposes
of the treaty. Once such recognition is granted,

L




the functional rights accorded to companies under
the FCN (for example, the Article VII rights of

a company to cstablish and control subsidiaries)
then accrue.

For reasons stated above, argument in para 2 of
reftel that nationality of a company is determined
by nationality of shareholders is not correct.
Rather, a company has nationality of place where
it is established (see pp. 382-83 of Walker). How-
ever, this does not mean that [the Government of

" Japan] is free to deny treaty rights to U.S. sub-
sidiary set up in Japan. While the company's status
and nationality are determined by place of establish-
ment, this recognition does not itself create sub-~
stantive rights, which are dealt with elsewhere in
the treaty. Thus, under Article VII of the Treaty,
a national or company of either party is granted
national treatment to control and manage enter-
prises they have established or acquired. There-
fore, an American Company (i.e., one organized under
U.S. law), may manage its Japanese subsidiary (i.e.,
a company set up under Japanese law). So too, under
Article I, a U.S. national may enter Japan to direct
his investment, even though the investment is a
Japanese company. In sum, the substantive rights
of U.S. nationals and companies vis-a-vis their
Japanese investments accrue to them because the
treaty gives specific rights to U.S. nationals and
companies as regards their investments, and it is
irrelevant that, for the technical reasons noted
above, the status and nationality of the investment
are determined by the place of its establishment.

KISSINGER

v 'A Kissinger relied on a law review article by Herman
Walker, Jr., "who formulated modern . . . form of [Friendship,
Commerce and Navigation Treaty] and negotiated many FCNs." /IQ.
i ' Walker set out the definition of corporate status as found in
Article XXII(3) of the Treaty. "Provisions on Companies in
United States Commercial Treaties," 50 Am. J. Int'l Law 373,

380-81 & n.34 (1956). He thereafter explains that
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[t1he adoption of the simple test [of status and
nationality by place of incorporation] has been
undoubtedly facilitated by the clear distinction
maintained in the treaties between the so-called
"civil" and "functional" capacities of companies.
The recognition of status and nationality does
not of itself create substantive rights; these
are dealt with elsewhere on their own merits.
Thus the acknowledgment of a fact--the existence
and legitimate paternity of an association--is
not confused with problems associated with the
functional rights and activities of alien-bred
associations. . . .

Id. at 383.

Kissinger also relied, as Sumitomo now does, on a
Memorandum of Conversation from the Office of the United States
Political Adviser for Japan, Tokyo, Despatch No. 13, April 8,
1952 ("Despatch No. 13"), Exh. E to Sumitomo Memorandum. In
Despatch No. 13, at 5, quoted in small part in the Kissinger
Airgram, the following portion of a discussion of Article XXII
appears:

"[The Japanese representative] asked what
"jJuridical status" meant, and inquired whether
the recognition of juridical status mentioned in
paragraph 3 meant anything more than the recogni-
tion of the existence of a juridical person.

[The U.S. representative] replied that "jurid-
ical status" meant "legal status", the legal posi-
tion of an organization in, or with respect to,
the rest of the community. The recognition men-
tioned in the second sentence of paragraph 3, he
added, meant merely the recognition by either
Party of the existence and legal status of jurid-
ical persons organized under the laws of the other
Party.

Sumitomo also relies on a statement of a United States

negotiator concerning treaty trader employees. The negotiator
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stated that Japanese trecaty trader employees "would not be
permitted to resign from a Japancse firm in order freely to
seek cmployment in the United States. It was possible, how-
ever, for this employee to leave one Japanese branch firm to
work for an affiliate or subsidiary of that firm." Despatch
No. 135 at 4. Sumitomo points to this language to demonstrate
that the negotiators did not intend to distinguish between
branches and subsidiaries regarding employment of treaty trader
executives under the Treaty. He quotes from a document addres$ =
#ing a similar provision in a treaty then being negotiated
between the United States and the Federal Republic of Germany.

There is no intent . . . to attempt to regulate
the particular form of business entity by which
the desired trading activities are to be carried
on. . . . The important consideration is not
whether the corporate employer is domestic or
alien as to juridical status. The controlling
factors are, instead: (a) whether the corporation
is engaged in substantial international trade
principally between the United States and the
other treaty country; (b) whether it is a "foreign
organization" in the sense that the control there-
of is vested in nationals of the other treaty
country, the customary test being whether or not

a majority of the stock is held by such nationals;
and (c¢) whether the individual alien who intends
to engage in international trading activities in
the service of the corporation is duly qualified
for status as a treaty trader under . . . applic-
able regulations.

Department of State Instruction No. A-~852 to HICOG, Bonn,
January 21, 1954, at 1, Exh. 9 to Affidavit of Lance Gotthoffer,

sworn to September 10, 1979 ("Gotthoffer Aff.").

-12-




Avigliano and the FEEOC, in addition to arguing on the

basis of the above documents, refer to other Department of

State documents for the proposition that the Treaty negotiators
did not seek to give foreign companies greater rights than

those accorded domestic companies, but rather to ensure national
treatment by barring employment discrimination against aliens.
E.g., Foreign Service Despatch No. 2529 from HICOG, Bonn to
Department of State, March 18, 1954, at 1, Exh. 11 to Gotthoffer
Aff. (the major special purpose of the freedom-of-choice pro-
vision "is to preclude the imposition of 'percentile' legisla-

tion").

DISCUSSION

Introduction

The issue on this motion for reconsideration is a narrow .
one. The Court is addressing the affect of the recently re-
cently released Department of State documents on its June 5,

1979 Opinion and Order. Specifically, by examining these docu~-
ments, the Court seeks to determine whether, in the intent of
the Treaty negotiators, Article XXII(3) bars Sumitomo from
standing under the first sentence of Article VIII(l) or whether
Sumitomo is othérwise barred from standing under that sentence.
The issue whether Article VIII(1l), if applicable, would insulate
Sumitomo from review of any or all of its employment practices

is beyond the scope of this opinion,
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In determining whether Sumitomo has standing under the
freedom~of-choice provision of Article VIII(1), the Court ex-
amines the Department of State documents and the terms of the
Treaty to infer the intent of the parties to the agreement.

Maximov v. United States, 299 F.2d 565, 568 (24 Cir. 1962),

aff'd, 373 U.S. 49 (1963). The Court should "give the specific
words of a treaty a meaning consistent with the genuine shared
expectations of the contracting parties." Id.

The Department of State looked to the intent of the
negotiators because it found that the "manner of coverage of
subsidiaries is in many instances complex." Letter dated
September 11, 1979, set out supra. After "an extensive review
of the negotiating files" on the Friendship, Commerce and Navi-
gation Treaties, the Department of State concluded that Sumitomo
lacks standing under the first sentence of Article VIII(1l).
Sumitomo's rights are instead governed by Article VII(1l) & (4),
which provideg for national and most-favored-nation treatment.
Id. The Court does give some weight to the Department's view

on a manner within its purview, see Kolovrat v. Oregon, supra,

but not decisive weight in this case. The department uhdoubtedly

gave the question serious and thoughtful attention, but the

letter indicates neither the documents on which the department
N

relies nor its analysis. In the absence of either, the letter

little aids the Court in its determination.

i
oo
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The i1ssue of Sumitomo's standing under Article VIII(1)
must be resolved on the terms of the Treaty and the documents-—-
against the backdrop of the Court's prior decision. The dccu-

ments raise doubt about the intent of the negotiators on the

narrow question before the Court; accordingly, they render a
decision less certain. Nevertheless, the Court concludes that
Sumitomo, while not denied all protection under the Treaty,
does not have standing to rely on the freedom-of-choice provi-
sion.

Sumitomo's Standing Under
the Treaty Generally

The terms of the Treaty support the proposition that
Article XXII(3) was not intended to bar locally incorporated
subsidiaries of foreign companies from claiming any substantive
rights under the Treaty. The negotiators appear to have in-
tended a distinction between the status and nationality attri-
butes of a cdmpany as governed by Article XXII(3) and rights
a company may claim under the Treaty's substantive provisions.
SR In other words, Article XXII(3) cannot be read to the exclusion
fi_ of the Treaty's other provisions. For example, Article VI (4)
provides that
H enterprises in which nationals and companies of
either Party have a substantial interest shall
be accorded, within the territories of the other
Party, not less than national treatment and most-

. favored-nation treatment in all matters relating
to the taking of privately owned enterprises into

A_lS_

=




s e T KT

public ownership and to the placing of such
enterprises under public control.

Subsidiaries also have rights under Article VII(l) & (4).
Under Article VII(1l), nationals and parties can

organize companies under the general company

laws of such other Party, and . . . acquire

majority interests in companies of such other

. Party; and . . . control and manage enterprises

which they have established or acquired. More-

over, enterprises which they control . . . shall,

in all that relates to the conduct of the activi-

ties thereof, be accorded treatment no less

favorable than that accorded like enterprises

controlled by nationals and companies of such

other Party.

Paragraph 4 of Article VII provides that "[n]ationals and com-
panies of either Party, as well as enterprises controlled by
such nationals and companies, shall in any event be accorded
most-favored—-nation treatment with reference to the matters
treated in the present Article."

The documents also support the distinction between a
company's rights under the Treaty's substantive provisions and
a company's nationality and status under Article XXII(3).
Kissinger concluded that Article XXII(3) established a "pro-
cedural test" of an entity's status to determine "whether or
not to recognize it as a 'company' for purposes of the Treaty."
Kissinger Airgram. In his view, one then looks to the sub-
stantive provisions of the Treaty to determine the company's

ri-shts. 1Id. He concluded on the basis of this distinction

¢~at Japan could not deny treaty rights to a United States sub-

-16-
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sidiary set up in Japan. The substantive rights he chose as
examples, however, do not support his conclusion directly.

The examples all refer to the Treaty rights of nationals and
companies, not to rights of the subsidiaries that they control.
See id. Nevertheless, the distinction between "company" in
the "pracedural" and "substantive" senses lends support4to

Sumitomo's contentions.

In determining the intent of the Treaty negotiators,

" Kissinger looked to Herman Walker, a principal formulator and

negotiator--according to Kissinger-- of many Friendship, Com-
merce and Navigation Treaties. 1In the law review article
quoted above--which was personal and not on behalf of the De-
partment of State, 50 Am. J. Int'l Law at 373 n.——Walkér set
out the distinction between a company's civil attributes
(status and nationality) and its functional or substantive
ones. In a section entitled "Utilization of the Domestic
Company Device,” he gave a brief history of the right £o or-
ganize and operate domestic companies. Id. at 386-88. He
concluded that the treaties current at the time he was writing
--including the Treaty with Japan at Article VII(l)--have revised
the previous approach to rights regarding domestic coﬁpanieS'in
three ways. One revision was assuring the "'controlled' domes-
tic company . . . national treatment; discrimination against |
it in any way by reason of its domination by alien interests

is not permissible." Id. at 388.

-17-
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During negotiation of the Treaty, a United States

representative suggested the same distinction between civil

and substantive attributes by stating the limited purpose of

Article XXII(3): "The recognition mentioned in the second

sentence of paragraph 3 . . . meant merely the recognition by

either Party of the existence and legal status of juridical

persons organized under the laws of the other Party."

Despatch

No. 13, at 5. The same document suggests that subsidiaries

have rights to hire treaty traders, id. at 4, as does Department

of State Instruction No. A-852. The statements regarding treaty

traders do not bear directly on the rights of the subsidiaries

themselves, but they do suggest that subsidiaries have a place

within the scheme of the Treaty and its implimenting regula-

tions. See generally discussion at 473 F. Supp. at 512-13.

Sumitomo's Claim of Standing
Under Article VIII(1l)

Articles VI(4) and VII(1l) & (4), by their terms, give

"enterprises in which nationals and companies
stantial interest" and enterprises controlled
companies, respectively, substantive rights.

how to give locally incorporated subsidiaries

« « « have a
by nationals
The drafters

rights under

specific articles. 1In Article VIII(1l) they did not do so.

sub-
and

knew

The freedom-of-choice rights are given to "nationals and com-

panies of either Party . . . within the territories of the

other Party." Because the provision does not by its own terms

~18-
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extend to locally incorporated subsidiaries,  the Court must
look to Article XXTII(3) to determine whether "nationals and
companies” can be read to include subsidiaries. That Article
provides that "[c]ompanies constituted under the applicable
laws and regulations within the territories of either Party
shall be deemed parties thereocf." By this language Sumitomo
is a United States company. It is not a Japanese company and
is thereby ineligible for freedom-of-choice protection within
the territories of the United States.

The documents do not enable Sumitomo to escape this
plain-term reading of the provision. They do not establish
that the negotiators intended to give locally incorporated
subsidiaries rights under the freedom-of-choice provision. A
liberal reading of the Kissinger Airgram and its background
suggest that he might have given a locally incorporated sub-
sidiary rights under the freedom-of-choice provision. He did
not, however, explicitly conclude that a subsidiary has such
rights, nor did he refer to any documents that would establish
such a right running to Sumitomo. 1In his law review article,
Walker explained the difference between the civil attributes
and the functional rights of a company, but he does not indi-
cate that domestic subsidiaries have standing under Article
VIII(l1). He indicates only that such companies are entitled
to national treatment--discrimination against it is impermis-

sible. 50 Am. J. Int'l Law at 380-83, 385-88. Despatch No.

-19-
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13 does not even discuss Article VIII(1l), and its discussion
of Article XXTI(3) merely supports the proposition--discussed
above--that that article does not by its own terms exclude
subsidiaries from all substantive rights under the Treaty.
Sumitomo has failed to point out any documents that directly
support its claims under Article VIII(1).

Correction of Augqust 9, 1979
Opinion and Order

On page 3 of its Opinion and Order dated August 9,
1979,  F. supp. at _ , the Court stated:

If defendant is protected by the Treaty, it is

not answerable in court to these claims of dis-

crimination. If not, then its practices are

exposed to judicial evaluation,
The Court need not, and does not, reach the question whether
Article VIII(l), were it available to Sumitomo, would exempt
Sumitomo from judicial review against any or all of plaintiffs’
discrimination claims. The Court has no view on that issue,
but in the language quoted above it suggested otherwise. Ac-
cordingly, it deletes the quoted language from its August 9,
1979 Opinion and Order.g/

Additionally, the word "seeks" on page 4 (second.line

from the bottom) of the August 9, 1979 Opinion and Order should

be changed to "sees."
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CONCLUSION

In summary, the Department of State documents support
the conclusion that Article XXII(3) does not bar Sumitomo from
standing under the Treaty generally. However,'the Court re-
affirms‘its conclusion that the terms of the Treaty do not
give Sumitomo standing under Article VIII(1l) and further con-
cludes that the documents do not establish otherwise.

Finally, the Court directs that its August 9, 1979

Opinion and Order be amended in the manner indicated herein.

So ordered.

Dated: New York, New York

November 29, 1979

CHARLES H. TENNEY

U.S.D.J.
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LISA M. AVIGLIANO, et al.,

Plaintiffs, 77 Civ. 5641 (CHT)
~against-
S5UMITOMO SHOJI AMERICA, INC., Y
Defendant. '
FOOTNOTES

. Although nationals and companies have some employment

rights in connection with enterprises in which they have
financial interests, the subsidiaries themselvés are not
in any plain terms given employment rights.

Much of the EEOC's brief is directed to the argument that
the Treaty generally and Article VIII(l) specifically would
not entitle Sumitomo, if it had standing, to more than
national treatment. Walker, however, stated that the
Treaty's employment rights "technically [go] beyond national
treatment," 50 Am. J. Int'l Law at 386; but cf. Linskey v.-
Heidelberg Eastern, Inc., 470 F. Supp. 1181, 1184-87 (E.D.
N.Y. 1979). (under freedom-of-choice provision in treaty -
with Denmark, foreign corporation does not have absolute
privilege to hire specialized personnel regardless of
American laws prohibiting employment discrimination), but
the Court does not reach ihe issue of the substantive scope
of the Treaty's employment rights.
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