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SUPllEME COUH'I' 

THIAL TEl{;,i 

NEW YORK COllNT Y 

PJ\RT 47 

---------------------------------- - -- x 

'11 lIE PEOPLE Oli' THE S'I'A'l't 01'1 NEW YORK 

-against-

WIT,LIAM A.I,JTHONY NP.YNARD, 

Defendant . 

- - - - - - _, - ---- - - X 

P:i.char-d JI. Kui.1, E'""q. 
Di$trict Attor·ney of Nev; Yor1: County 

Indictment No . ,3937/67 

By : John i~eenan nd Juris Ceder>ba.uus, Esqs . 
Assi ::: t;ar.t Di:Jt1·ict P.t t orneys 
of Cou 1sel 
For the People 

Lciiis M. Steel, Esq. 
Eiuner, Le 'Y & Steel 

1' 351 Broach·:c. y 
foi! 'orlc, Hew York 10013 

For- the Defe11d~n1, 

l TJNC L!\ TU, ,J. ; 

c:u.Ge rem ;lt0d in the :i ury be:i1 g unal>J c to ag1·ec. 'l'he :{c. conti 

tr Lal • • .-as ;:ihorted j n j ts c2rly f,to.c;c~; U)on a dccla ~ation of a 

1i.:..strlal. '11hc thir·d tr·ial Y't:c!!:,u1te • j I liL, co1 . • c:tion of tJ~c, 

lvi th a st.rong dif;t:cntj_ng, opin • n . 'l'hc "'Use in presGn • ly . endi ,r, 

ci'oJ' . the Court 01 AppeaJ u . 



The defendant has previously mar> a series of post.

conv.Lction motions before me, wld.ch were nll den · ed . 'I'hc in .. ;tant 

mot:Lons reek to ..,=-t aside the judgi:1en • of convietion 011 the 

ground~ of nevly discov~r d evidence (CPL§ 440 . 10 [g]) and tlat 

the convlction ~as had in violation of d fencant ' s constitutionhl 

rights under Brady v . Maryland, 373 U. S . 83 (CPL§ 440 . 10 [h]). 

The mo ions revolve a ·ound a witne··s for the pro ecu-

tio1 , Michael Febles: Ti'eblcs was one of three eye ,ritnesses to 

the rri1~. He te~tiflcd that he saw the d.fendant nd a white 

companion in vol vcd in an argument on ' est 3rd Street off 6tl1 

Avenue with a saj 101.·, Robert Cri~t in wliich the deccc sed 1111.:.~r 

vened. Short]y thereaft8r, whil~ in a taxicab on 6tl Avenue and 

We"'t 4th Street, he hen.rd a "blast" and aw the defendant ar. l 

his companion r away . le ga e cha~e and observed a tan Fg 

thrown u 1dcr a car. TLe: h~g \\'as 1' tcr rc(:overed r t1d ,·:a::: e l \;;n('e 

on t.rjal ::..n con ct.ion ·:i'h the tcrti ony oi' one ro·1ard o;•, a 

cab dr-.iver-, ~·1ho t, stificd he haa , 1·l ren th"' d .fendant , nd a 

·1hite compan··o1, who c· rricd tar bag, to t11e gen .,,.,, arcc.. of' 

the rlme so 1 0 l:oul' hcfore . F,,.blE:..:: idcnti:'i"'d the defenctr,, t 

as 11 so•t of taJlu, 11 not very t-av.i.l: uil ", d~r-1· sklnned •rivh 

"a slender fac-e" and 11 hlgh chc>c..lrl>oner-", \IC ring an °Afro 11 h· l1·cut 

anc, aho 1 1t 1!19-20 years old". li' _ lcs later ider.t • fi d the de 'e 1d

ant by mean .. of phot ,rc.1phs nnd r cemj.ngl~• acci .tal fac -i,o-

fa.cc-: ,.ncou.nt r ln tl1e cour '..,ho .·-. 

Th othe tw yewltn fies were ol ert CI'1 st a11d 

Dermis florri,... Cr.i.. t, \: 10 was ~ith thE. d ee, sed at the tlr": o" 

the ·"hooting identified the aef:...n<1ant as about 18-22 years old 

?. 
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and tcstifi d he al~,o viewed photo rophr~ of' him . 'l'here v~w :Jut -

stantial evidence of the fact Cr'st was in a ~tate of into~ · c •-1~n 

at the t me of the murder . Morris witnessed the initial an:,u1 l';nt 

and also the shooting . He de cribed the defendant as about 

5 ' 811 - 6 ' tall , mediwn complexion, well built , with an Afro type 

haircut , 18-22 years oll, and resembling Martin Lither Kine; . 

Thr; j nstant motions initially arose fr•om recent i 1forma-

tion imparted to this court by defendant'~ counsel that scnetJ1.e 

about 1954 •cbles was hospitalized at Rockland State Hosp tal 

fo1 psychiQtric disordera . A hearing was ordered to dete1mine 

if the prosecution wan aware of these facts. As a result of this 

ccurt's order to provide the defendant v: th Pebles I criminal re:cor 

( yellow sheet), twas further discovered that on January JO, 

1966, some th1·ec months prior to the ho lei.de, Febles was rrcsted 

on a disorderly conduct charge (forreer Penal Law~ 7?2 [3]), to 

wi 1,: 'J~hat cm OJ~ abo 1.t .January 9, J.966 c: ii Gubscquent thc1· to, 

rt 16 w_ ... t 10th Strc<:t: IIev1 York Cit, > FebJ.e:~ did 11 !·inr; th 

•poncnt' s door•otll 113. rj_ng no l u3ines.., tbercat, c.t ·.c1 l:nocl-: ur:•,r 

an< look through the deponcnt's window, at ~hich time the c •tcnd

ant stated V deponent "I want to come 5-n, to fuel{ you, l ·:c."':t 

to stick yo•, put my nouth in your vagina . I'll tLke your cl~thcs 

a 1 o_ f and ~uct you. 11 "Tl1e c.lefendant then fled * i, ;+ ~" 

'1' ls arrest and incic ent took pl£..ce in tl " same ,01 i C-

prec-i, cv af; 1.,hE; homi,.. ide. The court recoras of tr at arrcc'· i di

catcd that upon Fe1les' convjctlon by w· y of a plea of rruilty, 

the D:i strict. Attorney !'elated to tl e court that tr_') com a1·1 .nt 

ha~ inform d hjm that she was also subject d tote ephone 
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hiu:assmcnts "not unlik1... the obsceni ticn 1 
tioncd in the 

hie. she belie•ed wire made by Febles, nd that t 
arrest i.ng 

offj~ r, H6~,£s, was told by Febles that "for a long eriod of 

time he has been a peeper and that this ar a is his area for 

peeping." The court then com:ai ttcd Febles to Bellevue Hos ,ital 

for psychiatric observ ·.ion . uron the sentence pro~cedinq, the 

record xeve ls that Fcbl s ' 
ttorn~y indicated that P b~es •ould 

a nly for further psychiatric trea ent a1d suocrvision. ~ on 

suc1 consi er.:1t·o::1.s , the court sis '-'nc1ed t.he six-month se -.,-:ce 

i m1-osed. 

Given these new facts , the sco_ e of the hearing ,•s 

broaden d to include whether the prosecution had kr1owledge of 

thi s incident aud the cccompanyinq coIDI'1itment. 
The District 

Attor -Y ·as also dir ctcd to~ tain Febles' co plctL recol 

f rorti Bel lcvuc Hospital • 

At th J-H::cu.·i 1, tes tir on; was tc:.J.en fro :"c' e..,, 
,.. 

• > 

1 ,th~, tlL thr c chic.f: investi t·ng roljce officc_.s n 1 

def n Lnt's c <; (Lt. Stone, of-i=. Hil.nast c: 1c.l Off. O':..., __ jen), the 

a r1 .:ing ff:icer in t.h. 96G cl· so ·uerly cond ct o. pie -j on 

(S1t. Holmes), the co1"'1lainan-t: ·n tlat case, the t•10 t·'nl 

nic-.r.i.ct Ab.or cys (Gil o Gall:in 
c.• tc )hdn S a\•NCr.) ;ind tl ( 1. o 

d .r. ::;c lu·1•c·.~01 tll th . rd -t..ri 1 ( 
. , 

c:tn.LC.1. 1 yc:r.s n L wi 

Fe es tra·· icd he told uo one, oli~c cffjcer o. 

Di~tric~ Atto. eyr a ott his psycl iatri hi~tory nor thu facts 

of ~n l 66 di1;orderly c nduct arrest.* The t~o Di~t~ict 

- --.---I. l o las te.., • mony , "'c' cs \'laS arr sted l.:iv federal , n 1 
st.c te ies for cha:cg"'~· invol 1ing tlw sale of ouns. 'l'} is 
rrc~t re"''ll from a -joL t • ~,tiqation y f de. au'-ho • i tiec; 
n~ the ~ck Bur of the t county Dis_ t Att ~nay's 

offj cc. 11'"' 1,,.. since been in c on t' cse chc '.h re •• 
no • ic"icnc hat the ,....nici<'i.1.; Tur 1 kn 1 of this ti~ ad-> 

wh n Febles tcs ific'. 
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Attorn~ys ~nd th three police officers al o testified they were 

not m~rc of any psychiatric history. As to the 1966 disorderly 

co1duc: case, Sgt. HolmeR. tated that during the arly stages of 

the homicide investigation he sa ., f'eblcs in the station ho sc an i 

told "some" officers present, although he could not recall any 

spccifjc person he told, that he had arrested Fe lcs on the 

disorderly conduct charqc and it m.s "logic ::il" he also to]d them 

about the subsc0ucnt mental corn..,.ni mcnt in his case. I!e statc>d 

that he k ew al) three officers in the homicide investiaQtio. 

Lt. Ston, who Has the Corcunandins Officer of the 6th Pr .cinct. at 

the tin~, sta·0d that he knew about Febles being a "peeper" ut 

did not tell anyone else. Ptls. O'Brien and Hanast stated they 

knew a~out Febles disor erly conduct conviction but 1ot the 

underlying facts . 

.1.cstjm y v:as also taken in regard o F'ebles' y llo ,, 

sh •et. \;hile Ptl .Hctna<>t. stc tee he thought he saw a y<:>lJ o, s:, 0 1 

hq di rot perc-on~J ly oLt.ain it. P~l. O Brin1 and Sere. r-: ·one~ 

statc:.d they n v~r. got n Y"llo-, sleet either. 'J'he 1·.-m Di..trie-t: 

Attorn~ys test.if· ed they had no 1.ecollection of any ycl o-v1 r-,; ect 

for t1i~ witne,s, but Acsistant Djs ·rict Attcrn~v S11~0r te ~!~id 

that n the trial he gave the defense a ''piece of pa~e~' co. L. i1 ing 

a 11 the L forrrr1 tion on t 1e vcl] ow f, cct \l!'l i ch ,, s orovide<'i h -i •• 

y t.h D 1rc 1.u {· Cri11:i.n 1 • dentific·1tio:o. Le •:ens 

tes tif i d h•~ G·•;:i~j n:!d th "piece of 1 a )Cr" ~.nd founrl : • le. c .. inq 

in :suif.i.c.:ien i.n or,ation to be of value. Steele tc.s .. if:ied l 

couJ c.J. 1 t reco] J ct gctt.i.nq the " ,aocr". Ur fortu. a ly th'1 t 

" aper" ~-ms no preserved and is not resen tly avail.:.bl 0 A·i; t e 

cone ·1<:;.i.on of i..hG hearing, the istrict l\tt.orncy produced th2 
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additjon,1.l records from I3cllcvue. Thef>e records sho ·C'd thRt 

sometir.1e about An r-t to September 1970, almost at the exact time 

of the conun'"'nce1 cnL of the -hir.d tr-'.al, F"eblc:=: \.,7as agRin 

sychiat.rically evaluated at Bell vue. These reports f1rther 

j ndicate he was receiving in-patient treatment for one or two 

months in J 9 68. Further records seem to be UJ , vaila le. 

It is conc_ .. ded by n.11 the :3.rtiss tl • t, had t' e f·1ctc:; 

of the l~,G disorderly conduct c se been known, F bles' entire 

psychiatrj c history would have surfaced and been discov·crc~,d. 

The di1~c - link to this conviction was the •ellow sheet. Tie 

determination of these motions, especially the spect of su_,prcs-

I ~:don under Br.adv v. !-Jaryland, suPr"' and the uspcct of due 
I 

diligence under nev;rly discovered evjdcnce, ma ·cs it incunbcr:.t o 

examine thP. circu1ustances that: the yellow she-et played in the 

, __ ;•.,i..01..y - , 
\.J .L 

Prior o and dud r.g the C'Our se of third , 

(yellov ~ hr~ t) 01-- l y and by way of r~ubpoena duccs t C'' • The 

District At"i:.orney ~•1cc ssfully uoved to ouash th(."• suLpoc. a. c nc· -c, 

"i.:ecurn c'..nd no yellow ~heet. . - s ever provided d fendant. Inslc,d, 

th~ Dist·Jct Atto. ney indicntc<l he ha~ a c .. nic tim -rrr. . th 

'u:i:e,. • o • Crjmin-1 Id.enb i -·a':. 011 2 r-; i:o the co.1tents o, t-'w 

5 i. '·ely 1 : or to l'ic' acl '0 )les , tc •• i on ) , info .mally t pon a p·i ec 

t :r.c~servcc:l. 

The hea·ing test1mony as to the yclJoq sheet woG va uc 

and co .fusin . .A 1 hough the m:osect1t:o:i:-: al te.:·:n conc:cc c,:. th;:1.t 

G 



obtaining a yellow sheet of a witness is standard operating 

procedure, it would scGm that no yellow sheet was actually 

obtained here. (The Bureau of Criminal Identifjcation folder, 

upon whicl all requests for ~riminal records arc noted, 

ind'cates the first ~equcst for a yellow sheet was in December, 

197 3, durinq the course of th -.se proccec i_ ngs) . 

i~art fron any Brad, or newl 1 discovered evidence 

consideration, this co•1rt fincls it dif ·f ' cult to conceive Nh suc.1 

a basic a.nrl. elementary means of pre_,a:r. inc a witr. .ss for tri~l was 

dis ~nsed with int is case. The rosccutor kn~w that the 

wi:ncss ~a a crinin2l recor~ but he ~id not o ,tain the ot~icial 

police or F'~,I record which 1is~ t have revealed , for cxa.r19le, 

other convictions in this or other jurisdictio,s. It is difficult 

to ndcrstn.nd why the Dj strict 1\.ttorn· ·, in s ch a cele rc1 -ed 

and L1por ·ant murd··r prosecut:'o , ••mule never o~ta:i_n the c-.ii-t.inaJ 

rccor • of n most impc,rtant \;it r..r,s, if onJ y to fo::-- .s -ctll any 

!: 1r:,r se ir1 ~c...chmcn L on the t -ial. 

1rbc defcnd<1nl contcnas (1} ·tl at the newly disco __ e-1 

< v:i ~ _,re of Peblec:- 1 1ental hi ~tory an th~ undcrl inq fc: cts of 

h:i s ).966 d • !',.Jrde~ly conduc • conv.iction re(Juirc, in and of tl~em

scJves, a new trlFl pu~suant ·o Cri intl Proccfurc Law -~ - ~.lo 

(rr; ari<l /o;, (2) that t e bl p n·:: r·~i.on of. tr is cvi· c•ncr:.! by l.'1 

1,~os cutio 1 violate r· const:i ti.. tio, ul due process under \ . 
r:-; ra. -----
'.1'hc People rque the_ t t is evidence i remote, i. r"'ly 

rel, t _s to the er dibility of the witness and ir~ cumul l ivc of 

·or.mer i!::sues, is irr:nwtcrinl, uas not sur,iprcoscc1 but rema • n0<.1 

u.ndiscov- red by r ·.Ason of tnE: ack of due diligence on th0. p r-'-

7 



of the defendant and, in any -vent, is privileged and cannot be 

a basis of the relief sought. 

n. motion for a new trial ba c-:1 on newly discovered 

evidence is a statutory remedy and may be aranted only in the 

sound discretion of the court (reo9le v. Patrick, 182 N. Y. 131). 

The present statute, Cri inal Procedure Law, secti.on 

440.10 (g), subsLantially identical to former Core of Crimina 

Procedure, section 4GS (7), p~ovides a judg ent of convictio1 

may be v c1 cd where nc,v evidence has bec,n discovered which 

could not 11.ve been produced by t~e defc,dant at the tria even 

uith due diligence on his part, and which is of such a charc.ctcr 

s to create n probability that, had c ch evidence been recci1 d 

at. trial, the verdict would h ve been more favorable to tle 

defendant. 

The leading case on thfi i~~lP o[ 

evick:mce, Pconle v. Salemi, 309 H. Y. 208, s0ts the crit..,r'.,:t .fo:c 

d ·:...c• . ining d1~ uff ic:~ency f the nm; evic encc 

1. It musL b of .. ' ch nature c::tc, woula J ossib1, ,. _- 1qc 

the verdi. · clould a n~w t~ia~ be ran . dJ 

2. It must hav bnc discover d since he prcvin1s 

3. rt raus be of suc'1 raf: ·r the t it c::ouJd not . 1c 

c r. .i$COV·r ·d before the trj 1 , the cise of d c diliqcnc • 

4. 1-: musL b mate,ri. ~l tot c i sue; 

5 lt mus· !l)t be cumulat·vc to the form'vr iss1ie; 

G. It must not be j 1npeaching or contra.dictory of forr:1er 

The :Ceder.:tJ. rn . (R le 38, F.1. Crim. P.) and cases hold to he 

same critci;:·.a (United States v. Rutkinr 208 F. 2d 647; United 

States v. 3 rtone, 24 9 F.2d 156; United States v. Robinson, 

3 2 9 ,, Supr:,. 7?.. ) • 

8 



The mo ion ursunnt to Brady pr sents the igsuc 

of tl1c u ress:i on of - ridcncc f avorcl.ble to n accn sed, upon 

his 
whcr cqucst 1 1.. • is ma crial to guilt or pun isl ment, 

irrcs_active o th~ gool o~ ad faith of the pro" cution. 

These ,. otions rcc:uire u.· to exa .. ine two ,..pects 

of the .:acts: 

natn c of the 

(] ) the concuct f the pa~ties; a~r (2) the 

encc. Uc1l 1 diRco ered 0 i~cncc fo~ es 

on the co duct 0¥ ~he def •ndant -- whether 1c coule h~vc 

discovcr 3 d th. evidence y du diJicence. Bree, focu~cs 

conGuct, n~gli~ nc· o~ u de· h0 circumstcnccs ad vj-~e 

by ''hi cl J']ht:' (" :1it c1 ot ·cs v. 1 eous-h, 391 

pr "C t the t1 i c;c cry f cviden e, :i r cs cc i 

.. ~d J 3 . ) , 

of goo,l 

or ba fai h? ~her le of newly discovered cvide1cc sA~s 

H c•trict er eria th t Le ne·-; c-, .:.d(;; 1cc 1 us be of 

uc 1 char act r · s to c.cc, te the ::-ro abil .:_ty it 1-·o 11,- he v 

xc"'l1) t.'""'d i1 2 1 r.. e fav rc..ble er 1 ict. j de 1 j_ • 

vj G c ~ 01 l in context-. of ·' "' c f.fcct on ·chc ) • .:- v j o s 

outco of tle • r"al is no~ nee ·s. 2~ily ccn d 



wit the outcom but wi h t~e funda .ental fairness of the 

conduc of the trial itself. It ~ay be said th~t the rule 

of m1lJ discorere<l evjd nee p~c~upposes no su pre-sion and 

an o ... c wis f:aj td al and .,but .:o· the n II evidence, no 

fur"'::.. er as cctr; of tl c tr· al neer be considered. Drf:1.l_:£ 

oec• to the ssc ce of the 1 rocedure "hich produce the 

result, narn lJ, wast~ defendant ffordcd due procLss o 

law in the trinJ. of hie c,1sP.? 

vh~ c a mo ic n • fo nc•1 trial h '"cd on n,..,._ J.y 

dj ::,c: ver.ea. e-..r.idc nee a d under ---·---------- .:~r.>.r: 1, 

c.r,., ind p_nd n L f ea~l at.her, thcr j" .in o .. r • o ~ .' n _r-

play of the t,m r oc1,,ri; C"J • n the f ~::: ·s an· c • "".'Cum. t nee.;) 

of this case. 

Th i. sue of r .te ~ss jc r mo1 d from t.he case 

b tle long an, 001t~nuous hist rJ o n chiatrjc 

nt and c mmi 1.ri .nt cl •ai: J y c1l~cs Feblr>s' men ta I. state 

high y relc .. i: o tlL if"sue f o ... only l i • c e"ih' lit, 

ut a 1 ~0 hi~ abi. ity Lo ,ercciv a.d rw1e~•er the fac~s to 

,1.·:cn ho·..:!.., ifi d. 

10 



~s to the qu~stion of suppression, Nici ael Febles' 

arr st for disorderly conduct and the homicide occurred in the 

same pol i c p1 ecinr::t a mere three mor1t.hs apart. 'J~he officers 

i valved in both cases knew each other . Sgt. Holmes testified 

he remembered Febles was "aiding" i n the investi~rat;on and 

imp :r:ted his informat.:_on abo t him to certain offjcers present. 

Lt. Stone, dir.ctly o~ i ndirectly, was eware FcbJ~s was con-

ricted pee"'1jng tom. Of fie rs Ilanas t , nd O'Brien were a,m c of 

t.l c tlisordC'rly conCJuct arre~t, a1 d IIol, es initially pu'· t.llE': 

:i.estion of Pebl f'' se):ual aberratiDns in-i o the nni1 str .a LI of tie 

ti <JHo tis obviou tlat, ty w y 

i roe: -.dur >f 1< ] , .. off .i. .er.., jmpart:i11 i i dor n. t.', bet 211 t.h .1 

.... llomicid . Nhethcr ct01.c or any other off i ,~crs o the 

im I :..1..<..: : :i.::. .:. - J------'-.: - .... , , .... '"' ..... r ,-.,·1 .; ("')Y\•; 1 ~r f2.i 1, ..t..11\,,....,;,_•11.. .J,.. ,_IJ/\.4 '•..&..1 ,,._ ·•-":::,-- -:, --- -- ..!. 

fnri 1 
:r is of no l . Li.. .:i: • cy 'i.'0rC 1~:1 . 0 noU e . 

:Ll c. c.cs C C'O ot t~ kc a hear no• v:i 1, .,1.. c no evi. l, sp a' 

110-evil ' ·i ·:.udc t ,u.::i.rc1 a pot:::.nti~ 1 ann subs qu -nt-) y 1 ~j( 

in their cas -• 

o.C the in!:orration ,.ncn-m by the police• ,.1oes noi nm.,trali·, the 

c ,1 .titu ·i n· 1 ac;pc ·ts of r,, _:-,p essio 1. "'l'he po·i 

pa;;·t of t rial 

they, ra1 h .r. tha, the state '" E! ·torllcy, \·,ere <JU· l t~ of he non-

<'' • sclosurc." (L •e v. War 1en, 331 1 2d 842, 46) 

Attorney has tl,e iqh du·y antl heavy responsibjlity t pr~pare 

and presen•. rimi a1 case"'. That du·, necessa i ly entc: ils h...., he 

charged wi tl the J l wl .dgE? and conduct of his aqents (sv• United 

St ... tes v. Consolidate11 Laln-,rjl....!s Corn., 291 F' .. 2d 563 [;n.'shc:i.ndlin<, 

f files by depc:.rt -:!n· clerks i.mput_'l to provccut.orJ; Giql·o v. 

11 
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United Staten, 405 U.S. 150 [pronise of one district attornev 

is controLli.ng on associate di•,trict • ttorneys]; Peopl r. Churba, 

N. '.L.J. J'cb. 19, 1974., p. 21 [loss of evidence by invc.·U.gators 

imputed to prosecution]). 

Even if we were to qive this factor of suppression 

minimal co1cideration, the fact remai s that the defense 

sµecifically and continuously ca]led for the yello~ sheet to 

investiqaLc the u derlying fact~ of the dlsordP£ly conduct 

arrest. 'fhis ' f la9qing 11 of t. e import~ 11c0. of tl1e yellm sheet 

to the d_fcnse "impose [d] u2 n the prosecution a duty to ~ale 

carefu c1-c1: of his files" (U.S. v. Keough, 391 F. 2d 133, 

1-17) . Once he District Atto:rney kno.\1 s of the dcfe::-1dant • P 

interest, if he fails to honor this, •v.n in good faith, ho has 

onl: himself to blame (U.S. v. Kough, supra, at p. 147: U.S. 

'To m1 oma,.., 411 F. 2d 825, 83 ) • The trial co 1 rt, too, wit 1 

/' 1 ,:10., ... nrophctic :ins'ght, noted t.ut 5f the di.,_ er y cm uct 

r .s1 1 l _e( f om sexud ,. 1t\..i.scon luc t, he woilld pe:. .1.' t <~r0 ,s-

C'ally ordcn~-:1 it b9 '. ivcr to the d icndan'•! 2 lthough it ,·ou11 

. a•c b~en Pasily btained frcr1 the Bureau oc ~-jmina IJen~ifi 

en·· ion, a f e~,, block::. from tile courthouse, th D • •:; ·ri.ct j tto • ev 

n y pro ;i dcd def Pndant w:i th -i "piece of pate • 11 ,·•ho~e cont .it 

is dinput< ,, and 1·nJ~· o.•m . 

•rh my:-·t,:.. ry of tl c ,·ell.ow s net is ±u :-tLer co., p · i ate-: 

• 1963 di, orderly c nduct c1a ge, which le stale~ arose o·it of 

"cau--:ing a disturbance or so. ething of th~ sort''. Yet ti:e 

ynllow he t itself ctoes n ,t indicate '·his an:cst resulte l in 

a convict.ion nor any facts of the un'crlying charge. I'eb]e~r 

yellow sheet, up l til this t·me, etatcs only tic following: 
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result d ·.n a convic':io1. unless he had f. rther in .... ornatio ? I· 

ha ha such 5nfo~m ti1n as to ti 19G3 a rest, uou1 i it Hot. 

-, - - ''"' u.a...:, .1 -.:.v 

·t·o. of the 1 , arr i 

r-u er a ur.b.' .g i.J tha , 

~ ,-rr.-.J-..; ,- _ .... ,.... . ""'..., ..-.._; ............ "-

noth 

t p..: i.c !: r 

fc> ossessio of m r i juana 7c. r; dis. • s c,1 b~.ca se a labor Lo •• 

II 1 
·c o t • r ic,,te sub··t nc ... i f ct or 

1.e Dis tr :i • • I tto· ncy }· 1 ·Jie s1:ccitic::: 

F e, I 

u '1 n t 

. n y t: - no 1, o the fc. 

5ga 
cas? 

1.-hat it.i css. .is co 1 t can on: y w 

: t r, we 1 1 cc.cc. z .ti .... h,. t ,... e rosecutior l.i., s 

qrcn. adv· ntagc over '\:..tc def n a t in J.. 1c fact-g t1.c.rin 

a 1li. c1ccc tu otLc:i: 1 w enfo 

it 

0 

it 

1:ocess 

m.nt 

Te Accu uJ: Bala•c. of , 

An, n age:: in c; !>roe Ya c -,.J. 11~9 [19 OJ; 

Supp. 8 ... , s..,·, ,T.cls,l 
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\Jainwright, 390 P. 2d 288 , 294). The Distric t Attorney here 

failed to utilize his advant"gc in his hehal • , nd reftic;c the 

c1.f:endan any acces!3 to the information at all. The request 

for the :cllow sh_et was at·er all basic and not extraordir1arv 

discovery, and this court c nnot conceive why it should not 

ha,e been provided. The defendant's care was a highly pu.,licizcd 

t~i.al bas .a. upon a br1tal muro r. 1t was the third trial o· 

he case a1d at issue were chu.aes of prosecato·i 1 miccnn<luct. 

Th~ Disti.i..Ct Atto:cncy had -n obl.i at.ion to the c-:ourt c...nd to the 

eo?lc he represents to lea •e nor rs nable a1e1uc uncx lo~ed 

in the 1 :r.. a ation of: the c·sc. Given these circ msta ces, in 

L .e of de· en ant. r ~ pcrsis tent c1cmancl. and the ·ri, .. l court 1 ~ 

order , the q nst·on of sup rossion cannot be permitted to st,nd 

or fall 0.1 the unJ~ncwn contei l:s of tl e 0 piece of naper" provided 

in lieu of the yellot1 s eet. 

efor• b_ re· son of i putntion from .ha ol ' ce 

c ficerf,' and the i Lr·ct l .• arne r's o r:. affi 1a ive co • .:u-t. i; 

r D. d tJ t; y lo· ~l eet, c ncl the· f' a 

of t.e fac~~ of th· )9 G ~scrrcrly ~ J.uct co • cti,:>. 

p. of Febles •:lhich w uld ha re become •v 

•.ro a el such stl')p. ,.. si on ·.ntcnt. • ona: or 1 cgligc i~ un 

It is n ugh tha~ the pros 

ca1•c o · tic non- ~c os·rc of the cvi ~c-• If tl 

1. not .rt:c .:• h ·rier to t!l evi enc it c~ -c:ainl 

0 

h:t: .de 

th_ info ·1 at.io . in fog. If such not be a. wil _ 11 s o r s::..io1 , 

.. c est lt uan a· facto sup rcss • o ... 

As to tl.f n t re of the c ride nee, vcrc the facts of t 1 

sexual b sis of t.hc sor'er y ondtct co vict'on the ;Jl lv 

issue. n, J miqh ,~ inc~ ·1e tn agree that such evid.,cc 

, uld be mer l• cu lative of th 0 t·ial a tm t to irroench ~he 
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witness and not sufficiently m,tcr:al under Brad or the 

c iteria of People v. Salemi, supr~ This would be so ev0n if 

it adv" 1 ccd a new theory c 11.:i.llengi!< crcdib • 1~ t:y (P ople ..., ... 

Macbnan, 15 r .Y.S. 2d 746, .:.>l; but cf. Davis v. Ala~,ka, ----
U.S. 42 LW 4297 (1974]). But ti r crnintesscntial idence ---
here is the lo q stand'ng and on-goi1g menta. ondition of a 

major ey-• ·1i tness, in con~h nction w • t 1 an a _ •. e1 t sc.,mc J aber. a

tio1 • 'J'his men a] condi._ion raises -i:.he qucst-i on of the accur· .:e-

ness, r crcept.:ion, tr th -ulncss and s sceptibi, i ty to r-•1gg Ftioi 

oi Febles as a witness. ii& c~pacity to be c witness rnaJ eve· 

bC:.: in ucstion. As 01r Curl of 

. R nsing, 14 NY 2d 210, cv·aenc0 of ment J illness i n 

specialty e of evi nee :n that it is a fact - jury 101.J be 

ontitlc<l to know to "assess an~ eval1ate the test·mony given 

by him . nc1 not .. c:ept it, as th stc:tcment 'norma. ' 

1.11·iv:i U'1.l" {at 1. Li~~- :.J.J. ' 'l'l1l.! ) s cs) cj i::.1.L •• so •he ! " - (; 

;•.".tnes. aci..:-~ no alJ tln:, qhou.: t:1 trial, ' d ). . -

in tl e co troom C" n. on the w5tnes .t .0 - .i._i::; 
M 

tor infe ri..1g 11at i.here , ,.. r• . O,ile •1i 'J mentc..: 1ron9 1 , d .t. .t. hi .... 

(at p. 211),. 'fhcre wa~ 10 int"J.icatjon a ·- t 1e i.r: l her- tr.at 

Feb les h·J any p . ychia'-ri. uisord •:i:f' .. Hi!.> n t. 

_xtrao uri g ions, '•l.e DL t.ri l ·- A' tor.1c 7 I e 

hilTl out cc.S l n s. E le· irn~~l h • r:,en l 

l : s .ory. It is \ 11 C h.::-t 1:1' .·tct. 1 i e. t.' i. c l.:i. 

"~ robe. :)1.y acco • s for n ') e mis arr ag r- of jt e 1.c.:.e tl f'n ar y 

ct.her :,in·_le :f.u.l.,;l:o· 11 (UniL. St,d:e. v. imd , .,,..,8 u.r. ?.l } o, 

f" he clef.- I!10' 

accm. • b ly fit h • o ac ·u:.. - ... tribl1tes. His -Lestirr.ony r ..... i 1c l 

rcl.:1 ti vcly mi 

J.n Gigl • o v. u it d Stal:c"', supr, , the Suprcnc r m:i.:, 

quo•in9 ~puc v IllinoiP, 350 U.S. 26~, he 1 that \7•e tbc 
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r liability of a qiv.n witn ss may well he dctcrminati of 

quilt or innocence, non-<liJclosure of evidence af.fectinq ciedibi-

lity may iustify a new trial (at . 154). In 11oore v . Illinois, 

'108 U.S. 7P6, whi '~ the co 1rt founcl suopresscd prior f'tc L 111en .s 

o:f a witness did not "signific«ntly" impeach if' testimony, it 

din recognize that substan· ial impeaching evidence miqht have 

tat ef fect In Levin v. Katzenbacl, 363 F. 2d 287, the co,1rt 

held thnt: •;ht~r the suppressed c~·vide 1ce would } ave ten'~ c to 

im1- cnch tl. cl:-edi bil • :y of c1 "key" witness , the 'question j s 

\,hether this 1eak n:i nq might hc1vc le 1 the jury to entertain cl 

1:casona )le do lbt" s to guilt (at p. 2 9::?) (sec al r::o "•:i hl olc1.i nq 

o:r. cupp1 csl..ion of Evicienc by Prose cu ion 11 , 34 ALR 3f 16, :- 5 {h]) 

ln Unite~ States v . Keoughr 391 F. 2d 133, Judqe 

fLicnd l y classifies t e law as Lo prosccutorial sup.rc!'.':sion 

f lling ir~to three bu.s ic c, .. tcq ries: ( 1) delib-::::: te bad fai ::h 

suppres~ion rcquirinq a low de rce of p ejtdicc to the ct fc dantJ 

'irresp 

f ; nr • ncr s me pr.judicor a 

1 do· !l<T s0, ., i ch r . • uir 

libe .tc cn<l no r~quest m~a0 but ~ere hin<lsiqlt dif lo P~ 

t e cv:id n 

\'Olllc1 have altGre 1 the r S\ t). 

¼h'~c th'. ~ ~e ~.Jl. mot comf tab y into tl 

d Ct CJO.J, w"" . to . E ,.. th o the 

ce 

l lird a1 d 'n •·fm1 t" the ie,nppress • on, I cone t} fact: 

of the ai , r,' rl y co .rluct. c 11 • ct ion • n co1 ju1, ti .,n wj th reblc 

_ .ychiatri· histor' bear much more than only on the re) ·ability 

o his su,:cif .i.c testimony bnt also 11p0n his ti: ,1s wor.tlt.'.i 1 e~s as 

,. itncss per se (.,ir os Ve -,ray, 2~:;(i l·'. S pp. :?6..,, 270). 

Gi en tie :mpcrfection of the other ~itness r' 

t_stirnony anc'l per.,on··l characters, F'ebles mus·- he ve pluyec1 a 

cruc·a1 ,. le in th j ·ry's ve d'ct. ~hus ev:~ence of his 



aberrant m nta condjtion is highly mntcrinl on the u~stion o f 

the de fen 1 t' c-: u i. t. H:i thout this cv ic1encc, t:he jurv did not 

1 veal the facts .bcfo 

evr:.luatinq his l.CGt·m0n_. 

them an1 \J .re effec .ively minled in 

(sec ~iuv: l~r, P!.>VCh • atrj c 1 inion 

as to Crcdibilitv of Yit esses, A 1ggested l.f:;:. oach, Calif .. 

L. Rev., vol 48, October 1960, #4 -rp. 648-656.) Under the 

circum-tances, the evidence of his mental history co1l · ave 

been put not only to "not i .... ignifi ant use' ( .s. v .. ,eough, 

cupra, p. 147) bu· to mor~ s ·qn'fic nt us~. 

rthc ·1 re had 1..he jury J.::.nm n t at • is major 

wi t1 ess had a l1i ··or of me 1 al pro ... ems l~os 

tion, b th ~t tl:.c· t ·rn of ':he cri c1 d the t. • al , 

admitte c nduct cvid nci1 sexuc <leg neracy and per rs n,·it 

o ld .12,vc borne heavily n their considcra n of h.:. ., t. st • -

r ony uith a strong poss· ilh:.y that such witness's tcsth.ony 

nti. C.l 

verd· 

-·ccoun+- cl 'l' 1e p ·obab • J • L , of a r, r 

L or e it ,ini J y, l g j , o le... 

re, t.. 

c• .:., t> t- t ! u s , r n 0 cl il ~q , thi 

... 0 c.-n, 0 ersh by ·c ! hl , ni...aso - "'tm 

(.,r b ,r th ctiv c.o • s t L ... ca . ic , 

C"'UC-: d ac.1 to d ·mil is~1 • 1 ci.t.· prof .,"i.On l respo sib i.l. 

i 
,.. 

vnr f 0\1 h util. t 0.1 a p rr- n l l Thj"' 

... on t - ' l'. 0 b th • 

g tl.,e fac tl t' e d C 1 C un,J 1 1, S 

' 1 l1 eciiu. ly u 0 n, rct .. j ncJ, 1 i.., l '~ of . 

i:h p n· he V s in 0 

the nG: 

Le cu,.. result of • ".· o rr.m.ly for .• a 

v. I<aLzcnbacl·, JG3 ·• 2 2v,, 2 7, dL "'ent ·!lCJ 

nu arr.cl wi tl. t11e t:ri 

I r .s;:.) CJ for .r • 
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Indeed, the cons ant spectacle of at~ ts to frustrate 

the final determinations of cases by stalling, bocking, Gcla1-

ing tactics, changing of colinseJ, frivolous motions and i..he liJ·e 

is a major blight on our crin inc1l jus ice sy$L"1tl.. But where a 

' case such as this is moved for trial with new counsel, ,~10 has 

a short time to prcpo.re properly, it is incumbc1t upon v 

pro.~ec ,to:;:- to .1.aJ·e certain that the dcfc.1dant is provi.:"l -3. with 

aJ.l disc rcr-' materials to uh:i.cl1 he is c1 L:itle<l at he ea1 :dr=-st 

possible stage, rather th·n vJlhholding and iLlpecing ac~ess to 

•·uch info:.:mation unti.l the L.,st possible , 1ornent. 

le~c, the D:strict Attorney's par0c1:~1 insirL~nce on 

moving to uash the stb1eona for the yellow sheet res 1 lted at 

best in the disclosure of co~·ested informatio1 just pric ~ to 

cross examination of a }-ey \·1i tHess with the unfor .unatc rcsul 

the; t vi ta:i. G id nee Has not hc, ... ,·d or evaluated by t.riQ.J. )UJ.:y .. 

r>r-i't 1 IPN( rJ ,. - -

n3t - of F lcs rn 

A".:. 1.;0mmon l , t t. r::r ·...:as . ru:• c • ro. • bit • n~f 1.: r 

dist;lOC!,1..C (>f co n:nl'. ic· tions hct..- e n 0->ysici.::t1 • 111. pat: .ni... 

(E in ton ., 1. "'tna J:.i·fc Im.;. Co •. 77 N.Y. 5G'1). '~he p.·i··· __ ._ 

5 s rmrel_r 

cr."J:1.i..nal , c· ion~ by CPL ~60.:.0) ~ Th~ p 1:pose o t· e r.u . :1-s o 

p •• • P-ct • se who cl • . rC'Uirc cl c n.ul· p.y 

at-.' o 

om 

, ti n-'- ., (P . v. Jl-JCana l, 3 ., 
• J 

NY 2L 260). B1t the stat tor, :r.ule nf privilcg is nots 

xigid thaL :L will preve t <lisclohtre a~ t y s~:0c of a .o~rt 

procecc :i.nq nor re,p.r Hess of -:..he it·s s litia.::-..tcd. 

, . Ba:cthol·· m(~w r 13 •:::sc Ld 541, while 1rnr oldi 1 J !:Le pri i J e. c 
th ... '• 

tb~rei.n, 'he court .-.lt;o rccnq1 :;.zc-:1/tb.., cxami11,3.t:.on of i..hc" .rit: 



o f the i s~ues, "particu l arly u on a post t rial mot i on t o set 

a~-' 1e the issue of t:h p r ivi cqed n<1tt ~e of t hese repor ·s 11 (at 

:it,4). In People v. Dodge , 73 Misc 2d 80, the co rt, i n dm ying 

discover, of medical reports because o f t1e privilege, noted 

11 it is sj9nificant t 1at thi.~ is a pretrial motion " nd t. e 

records ·ere ot sought in con1ec t ·on vith t he issue o f guilt 

or i1noccnc • but 1~rely on the collat ral issue of e r dibility 

of .. ritncs:-;. H u c, of co s0, c011ccrned her'"' wi h 1o'""t 

.onvicti. motions i a cas wher_ the aucstion of pri~·1~qe 

\c. never hefore ftn ·ssue. incl."! the B:r. dy ar-:pect of the mot.ion 

in~l~~s constitu.~o. l consid rations, the s-a .e's policy 

interest.· in pr.otectj n·, the c r i:identiaJ i.ty of lhc '.)hys~ ci 

:1~.::=ient relatio, sh:" p m;;.s t g • vc ,-ray to the determinatio11 of tbe 

conrtitutlo ,al ques·ion {cf. Davis v . Alaska u ... s . 

--:.iol • 'I int ;· st ii P t ct.:. q tl 

_ou ·t h .ld Lh t -: ~ 

e t • - l • -v of a 

• 1 y c .. o an c,.. sel ' 

oss- Mine .?Ii an 'J 1·s -

n r the l 'Onf· on =.a _·on clau e o ·: the • 
,, 

".1. C ,) . r 

·a o· nt j t s.101 J r. f ( 

ts II 
.. 0 c...:i ,ot, l 

of ont. i.. • , re the pe itio er ' 

bi 

C C 

:r. 

0 In l•p 

' ] 

.u • 1 

r 

t.Jp s in ere .. t in L ~ s ·cr:_cy o [ . .. 

... L, 42 ) • 

t J t 1e c,u - •. u. d 1 .L ~ c p.,,..:.. 1ilecr n s .te ul tim t ly dccid,, 1 y 

t·', - co rt :i.n any circl si:anc r I find hut, give1 -'-l)e nat.u. _ of 

th u-:;wJ y dis .ovei. .vid nc; spec .s of t. 1is ,.otion, t: 
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to p1. ivileqe the medical records cloes not s rpass the crucial 

need for theil. disclosure in determining the merits of the relict 

souqht (see People v. Preston, 13 Misc· 2d 802, affd. ~ub nomo 

Silver v. Sob~l, 7 AD ~d 728; Milano v. State, 44 Misc ~a 290; 

Juvilcr, Psychiatric Op"nions as to Crcdihility of Witnesses, 

supra pp. 66R-669) .* 

The court recoqnizes th~t a jury verdict is not to be 

set ,. s:i de but for the most compellin9 reasons. A jury verdict 

ia the most desir~dF if n;t perfect, resolution of a case in our 

cr~rn • naJ just::.Gi..! syqtem But that verdici: to have an_, mean i.nq 

must Lo tl ~ resnl.t of a careful consideration of all the! mat~ ::-i.::.i.J 

facts$ J<·or the Dist .:-ict Attorney to argue tl-.at, in a close .aso 

"'UC, as this, tbe long 1 continuous ,_n., possir,-. 7 orqani.c mental 

condit'.on oi a major wi~ness, manifesting itself on at leas~ 

one occassion i.r. sexually cherrant behavior, is not of such 

~ ur [i c €•ncy c.t:"' -:-c.- he r('!qt irec1 t) bf::! consic..erec: by the jury t j s 

not , c ;:.;onau.l c .- ;-~nr! :ceazon is the fou dat1 ,...,n o·: just i cE!. 

l'ro •c ~ 1, t Lm·, t ctir:n 41Hl.l0 (q) and 440.10 {h) are qrrJ.n.tc 

'l·his d ~c:ision silc.tll (:onr·titute the order of t!w cou t. 

* HO.J er.,. w.ill ·withhold -~rnjn9 over the.;e: recon:s 
to U1c d~, fell' f i?1,..... . c - , \· 1 i. l l ~ .. ec-1 thr,rr t: 11d Pl~~ 't"' ~ t l cn1 j 11 tc, 
G\1:-i.i'!c•r c ·• ·' o-•h-"l>'t. jn tl.e •N~nt nf apoellat.c• rcvie:\·JG 

/ \ 

/ 1 

h t' J. 97'1_ 
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