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IN THE
UNITED STATES COURT OF APPEALS

FOR THE SECOND CIRCUIT

______________________________ %
SUMITOMO SHOJI AMERICA, INC.,
Petitioner, :
v. : AFFIDAVIT
LISA M. AVIGLIANO, ET AL., :
Respondents. :
______________________________ <

STATE OF NEW YORK )
) SS.:
COUNTY OF NEW YORK )

J. PORTIS HICKS, being duly sworn, deposes and says:

1. I am a member of the bar of this Court and of the
law firm of Wender, Murase & White, counsel for petitioner,
Sumitomo Shoji America, Inc. I make this affidavit in support of
an application for an order (1) sﬁaying proceedings herein;

(2) extending the time limits governing the filing of papers in
respect of appeals pursuant to 28 U.S.C. §1292(b), and (3) pre-
serving jurisdiction of the United States District Court for the
Southern District of New York (Tenney, J.) to reconsider its
Order dated June 5, 1979 denying in part Sumitomo's motion to
dismiss the complaint herein.

2. The procedural background herein is set forth in a
letter written today by my law firm to Judge Tenney, a copy of
which is annexed hereto as Exhibit "1". As may be seen therein,

Sumitomo's motion to dismiss plaintiff's complaint below




® ¢
was made in reliance on provisions of the 1953 Treaty of Friend-
ship, Commerce and Navigation between the United States and Japan
(4 U.S.T. 2063), granting Sumitomo freedom of choice in the hiring
of managerial and executive personnel. That motion was denied,
but leave to seek permission to appeal was granted by Judge
Tenney by Opinion and Order entered August 10, 1979. On August
16, 1979, pursuant to Rule 5, F.R.A.P., Sumitomo filed its
petition seeking permisSibn to appeal.

3. On August 15, 1979, the United States Department of
State released for the first time numerous documents germane to
the Treaty at issue. Such documents materially cast into question
the decision of Judge Tenney denying Sumitomo's motion based on
the rights granted by the Treaty.

4. As may be seen from Exhibit 1 hereto, we are at-
tempting to bring these documents to the attentioﬁ of Judge
Tenney so that he may withdraw his certification order and re-
consider his earlier decision denying Sumitomo's motion to dismiss
in light of this newly discovered evidence. We>are advised by
Judge Tenney's law clerk that Judge Tenney is out of town and
will not return until sometime next week.

5. Rather than run the risk of losing its right to
petition for permission to appeal, Sumitomo has filed its petition
on this date. However, as presently posited, there is an appeal
being sought in this Court on an incomplete record and the
District Court has not yet had an opportunity to determine whether
it should reconsider its June 5, 1979 Opinion and Order which is

the subject of Sumitomo's appeal. In light of the evidence newly




provided by the State Department, Sumitomo believes it would be
more economical and would conserve judicial resources to have
such appellate review held in abeyance until Judge Tenney has
had a chance to evaluate this new evidence.

6. Because Judge Tenney is presently unavailable, in
order to provide him the opportunity to review the new evidence}
ahd to assure that Sumitomo does not forfeit its right to petitic
for interlocutory appeal, Sumitomo respectfuily requests an orde:
of this Court as follows:

(af Staying all proceedings herein;

(b) Granting Sumitomo leave to file supplemental
or amendatory papers in support of its petition 10 days after
Judge Tenney determines Sumitomo's request that he reconsider
the June 5, 1979 Opinion and Order; and

(¢) Granting Judge Tenney the right to withdraw h:
August‘9, 1979 Opinion and Order without prejudice to the re-ent:
or re-filing of same, or a similar order, upon his determination
of Sumitomo's request for reconsideration.

7. We will continue to seek a conference with Judge
Tenney on this matter at the earliest moment practicable for the
District Court. Because the issues raised by this application,
absent an order from this court as reguested, may be rendered
moot, we respectfully request this matter bevheard by this Court

on oral argument as soon as possible.



8. No previous application has been made for the

relief sought herein.

Sworn to before me this

léth day of August, 1979.

Uil Sfpei,

PAMELA ROTH
Netary :l‘lbﬁc. State of New York
" O, 41-4622430
ComT?u.h lgd in Queens County
Cate filed in Ne.y York County

Commigsicn Exoires Mareh 30, 1933

C/J. PORTIS HICKS
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August 16, 1979

Hon. Charles H. Tenney
United States District Judge
United States Courthouse
Foley Square

New York, New York 10007

Re: Avigliano, et al. v. Sumitomo Shoji
America, Inc., 77 Civ. 5641 (CHT)

Dear Judge Tenney:

We are counsel for Sumitomo Shoji America, Inc.
("Sumitomo"), defendant in the above-captioned civil rights ‘
éction. We are writing this letter to request that this Court,
on the basis of evidence just released to the parties by‘the
United States Department of State, reconsider its June 5 Opinion
and Order (the "Order") insofar as the Order denied Sumitomo's
motion to dismiss plaintiffs' Title VII claims herein. Because
Rule 5(a) FRAP, imposes a ten day limitation on filing a peti-
tion for permission to appeal pursuant to 28 U.S.C. § 1292(b),
we also request that this Court withdraw its Opinion and Order
dated August 9, 1979, certifying for immediate appellate
review the primary question posed in Sumitomo's motion to

dismiss; i.e., whether Sumitomo is exempted under the terms of
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Hon. Charles H. Tenney
August 16, 1979
Page 2

the 1953 Treaty of Friendship, Commerce and Navigation between
the United States and qapan (the "Treaty") from sanctions con-
tained in Title VII of the Civil Rights Act of 1964, 42 U.S.C.
§ 2000e et seq. ("Title VII") against certain allegedly dis-
cfiminatory practices of Sumitomo in its employment of mana-
gerial and executive personnel.

On Sumitomo's original motion to dismiss, this Court,

like the Court inVSpiess, et al. v. C. Itoh & Co. (America),

Inc., 469 F. Supp. 1 (S.D. Tex. 1979), criticized an October 17,
1978 opinion 1ettér of the Department of State construing the
Treaty favorably to Sumitomo's position, because such opinion
letter failed to offer analysis or reasoning in support.

On August 13, 1979 (the date on which this Court's
Opinion and Order of August 9 was reported in the New York Law
Journal), we obtained a copy thereof and transmitted it to the
United States Department of State. On August 14, 1979 our firm
was informed by George Lehner, Esq., an attorney adviser in the
Department of State, that the State Department was prepared
to release various documents regarding hiring rights granted
by the Treaty which it had searched for and located subsequent
to this Court's Opinion and Order of June 5, 1979. Copies
of such documents were released yesterday to counsel for all

parties herein. We believe that such documents bear
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Hon. Charles H. Tenney
August 16, 1979
Page 3

significantly on the relationship between the Treaty and

Title VII, and most particularly on the issue of the standing
of United States subsidiary of a Japanese corporation.to raise
as a defense to- the maintenance of this action the managerial
and executive hiring rights granted by the Treaty.

As may be seen from the enclosures, which constitute
but a few of the documents furnished by the Department of
State, contemporaneous legislative history shows, and the
State Department has in fact long taken the position, that un-
der the 1953 Treaty, subsidiaries of United States or Japanese
companies established in the territory of the other nation may
claim the hiring rightg provided for in Article VIII(1) of the
Treaty. The enclosures also show that the State Department
has for years rejected any limitation on that r?ght by reason
of Article XXII(3) of the Treaty, see, e.g., copy of January 9,
1976 cable from Secretary of State Kissinger addressed to the
U.S. Embassy in Japan, citing relevant authority and negotiating

"history of the Treaty.*

* In respect of standing to assert rights under the Treaty,
Secretary Kissinger states "....[Article XXII(3) of the Treaty]
does not mean that [the Government of Japan] is free to deny
treaty rights to U.S. subsidiary set up in Japan. ([W]hile

the company's status and nationality are determined by place
of establishment, this recognition does not itself create
substantive rights, which are dealt with elsewhere in the
Treaty."
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Hon. Charles H. Tenney
August 16, 1979
Page 4

In view of the importance of the Treaty rights at
issue herein, and the fact that this new evidence could not
have been discovered by Sumitomo nor used by it prior to the
‘issuance of this Court's Opinion and Order of June 5, 1979,
Sumitomo respectfully requests that this Court grant it the
opportunity to submit papers'to this Court defining the sig-
nificance of this new evidence, and speaking to the matters
outlined in our firm's letter to the Court dated April 23,
1979, which requested leave to submit a memorandum dealing
with the Spiess decision.

Sumitomo must, pursuant to Rule 5(a) of the Federal
Rules of Appellate Procedure, file by no later than Monday,
August 20, a petition for leave to appeal this Court's June 5,
1979 Opinion and Order. Under the circumstances, we respect-
fully suggest that it appears appropriate for tﬁis Court to
. withdraw or vacate its Opinion and Order of August 9, 1979,
granting certification for appeal, until it has determined
whether to reconsider its June 5 Opinion and Order insofar as
it relates to Sumitomo's motion to dismiss, and determined
whether it will entertain the submission of further papers

by the parties and by amicus curiae, pursuant to a briefing

schedule. We believe that this Court has the power to

vacate its Opinion and Order of August 9, 1979 for purposes
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L

of considering this substantial issue in light of new facts.

See, Nakhleh v. Chemical Construction Corporation, 366 F.

Supp. 1221 (S.D.N.Y. 71973).

It appears ob§ious that time and expense to the
parties and to the Court can be greatly conserved if reconsid-
eration of the June 5, 1979 Opinion and Order is had prior to
prosecution of Sumitomo's appeal. Whether or not the Court
decides the matter differently, there will at the least be a
fuller record for the Court of Appeals to consider, i.e., the
State Department's recently produced documents will be part of
the record.

While we could make a formal motion for reargument,
and also make a motion for an order withdrawing this Court's
August 9, 1979 Opinion and Order, it appears to us that much
resource would be wasted in—the preparation and submission
of the various papers which would be required for such
applications.

In view of the foregoing, we request an immediate
conference with the Court to discuss what procedures the Court
might wish the parties to follow in order to reach a speedy
and economical disposition of this matter. We respectfully

request a conference with the Court as soon as may be



Hon. Charles H. Tenney
August 16, 1979
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convenient. Since we are informed that your Honor is away
from the Court, we are concurrently herewith requesting an
order from the United States Court of Appeals for the Second
Circuit which would haﬁe the effect of preserving this Court's

jurisdiction of the subject matter.

Respectfully, -

 Xnbabhela

4 Portis Hicks

cc: Lewis Steel, Esqg. (By Hand)
Lutz Alexander Prager, Esqg.
Enclosures:

1. Cable of Secretary of State Henry A. Kissinger, to U.S.
Embassy, Tokyo, Japan, dated January 9, 1976.

2. Dispatch No. 13, dated April 8, 1952, from Office of
U.S. Political Adviser for Japan (see pp. 3-4).

3. Memorandum of Department of State, A-852, dated
January 21, 1954, to HICOG, Bonn, Republic of Germany.

4. Memorandum of HICOG Bonn, dated Marchl8, 1954, to the
Department of State (see pp. 1-2).
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' SUBJECT : GOJ Interpretatlon of FCN Treaty
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:,usu\ NSA | clA . - <. e . o ,
Department Legal Adviser's office has examined meaning
- of paragraph 3 of Article XXII of the U.S.-Japanese FCN

;smmgn!ggmfmauﬂou Treaty signed at Tokyo April 2, 1953, and fully concurs
f - with Embassy's general position as set forth reftel.

Most persuasive arguments we have found are (a) law
review article on FCNs by Herman Walker, Jr., who
formulated modem (i.e., post-WW II) form of FCN treaty
and negotiated many FCNs; and (b) negotiating record

of U.S.-Japan FCN, especially Dispatch No. 13 from Tokyo

YT of April 8, 1952. Both documents are enclosed. Walker
70 Taction | 1nfo. limare] Cites (pp 380-81), para 3 of Japnese FCN as standard
hrvory - definition of company for purposes of treaty, i.e., in

the standard FCN treaty "A 'company' is defined simply
and broadly to mean any corporation, partnership,
i moL company or other association which has been duly formed
. &coN under the laws of one of the contracting parties; that
. cons is, any 'artificial' person acknowledged by its creator,
Moo as distinguished from a natural person, whether or not
for pecuniary profit." This formulation is intended
to avoid such ccomplex questions as the law to be
usts applied in‘determining company.status. Every associ-
ation meeting test of valid existence must have its
"company" status duly recognized and is then eligible

for substantive rlghts granted to comuanles under th
treaty.

SFILE

LA:ﬁon Taken:

In Dispatch 13 (p. 5), Jules Bassin, Legal Attache to

; o , Embassy, stated to Mr. Mikizo Nagal, Chle , Sixth
t
Dote: FORM 3 5 . UNCIAASSIFIED ) . For Devortment Jse Only
Unitials: IO-“DS'323 . : C] In B Qut
Dratted by: ratting Date: Phone No.: Contents and Laassiticanon Approved by:
i L/EB:5X%5nd: Ins 1-7-67 | 20347 | n/EB: imble
. Clearonces: . -

L/T:J%ozd EA/J:DP§@ith L/EA:PNogtcn_
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Section, Economic Affairs Bureau, that "the recognition men-
tioned in the second sentence of paragraph 3...meant merely
the  recognition by either Party of the existence and legal
status of jurldlcal persons organlzed.under the laws of the o
other Party."” : v R

Thus, all that para 3 is meant to accomplish is the establish-
ment of a procedural test for the determination of the status
of an association, i.e., whether or not to recognize it as a

- "company" for purposes of the treaty. Once such recognition
is granted, the functional rights accorded to companies under
the FCN (for example, the Article VII rights of a company to
establish and control subs;dlarles) then accrue..

For reasons stated above, argument in para 2 of reftel that
nationality of a company is determined by nationality of
shareholders is not correct. Rather, a company has nation-
ality of place where it is established (see pp. 382-83 of
Walker). However, this does not mean that GOJ is free to .
deny treaty rights to U.S. subsidiary set up in Japan. While \
the company's status and nationality are determined by place
. 0of establishment, this recognition does not itself create
substantive rights, which are dealt with elsewhere in the \
treaty. Thus, under Article VII of the Treaty, a naticnal B
or ccmpany of either party is granted national treatment to \
1
/
t

control and manage enterprises they have established or
acquired. Therefore, an American Company (i.e., one organized
- under U.S. law), may manage its Japanese subsidiary (i.e., a i
company set up under Japanese law). So too, under Article I, i
a U.S. national may enter Japan to direct his investment, I
even though the investment is a Japanese company. In sum, {
the substantive rights of U.S. nationals and companies vis-a-vis . -
their Japanese investments accrue to them because the treaty /
gives specific rights to U.S. nationals and companies as ;
regards their investments,-and it is irrelevant that, for : 1
§

the technical reasons noted above, the status and nationality
of the investment are determined by the place of lts establlsh-
ment K . . . P

KISSINGER

Enclosures. ' .
Herman Walker Law Review Artlcle on FCNs
Dispatch No. 13 from Tokyo Apr. 8, 1952 .
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!. = Office of tne United States F
s Adviser for Japapg
; . . Tokyo.
' Ciee-mx0 T o MEMORANDUM OF CONVERSATIH
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{
: P &_:b;act: Inromal Di.,cussims on the United States Standaoxrd Draft
: e e . Treaty of Friendship, Cormerce and Navigation

.-Pé_y“.,idpaats: For_the Ministrr of Poroie: u.ff'&.rs:

S e e Hr. Kenichi OTAZE, Vice Director, Economic Affairs Burzan .
L Mr. Haprukd KORI, Chief, First Secticn, Zconasic AfSz2irs Buresn -

oL Yr ‘I'akesni Ix...u.z‘. TiU, Secretary, }ire" Section, Economic Arizizo
T S Bureau

£ o . H.r.; Kay MIYAGA ‘& n., Cecretaory, First Section, Econoxr:.c Affalss

. Burzau

Mr.. Hasao OSATO, Chief, Frurth Hectirm, Treaties Bures.u

Mr. Mild=zo NnGAI Ch:.ef » Sixth Sectieon, Economic Affairs Brresm
For the Office of the United states Political A dviser, Jarnm:

S Wity L

7u! ¥r.-Jules BASSDN, Lepal Attachs
. -t ¥, Dudley G. SINGZR, Cormercial Attache
7 L " Mr. Robert W. ADAx\m, ueccnd ccretary '

o

Flase: Ofﬁce c.f the Uu.,ed States Poht..cal Adviser, Tckyo, Japan.
MWT CRA), MNETING

Date: Tuesday, April 8, 1952. -  FQIRTERNT

. Mr, Otabe stated th=t in order to avoid any possible differcaces in intc
¢ pretatlon it should Le clearly understood that the xr.vm...m of the. word "trmsi.,",
.85 ugsad In Articde XX, wes the sae as th.lt used in Arts clo » paragrach 1 of tns

GA;T, which states:

* "Gouds (includ.mg bagzage), znd zleo vnsscla a2 otHer rmeans of
- transpert; shall be dee**ed to be in tronsit across tile territory of a cone
tracting party whea the ressage across cuch teryitory, with or withoad
“trans-shiprmt, warehcusing, brealting bulk, or change in the made of
transport, is only a pertim of 2 complete journey beginning and tere
minating beyond the froaticr of the contracting party across whose
territory the traffic passes. Truffic of tids nature is termed in this

Articls ttraffic in transiti.®
" Mr. Otabe added that it should also be understood that Ptrmnsit through tha -
territerics of each Party", menticned in Article XY, includes passengers, boggzis,
and products carried by aircraft. . '

* FKr, Singer replied that the GATT defirition of "transii® was acrepteble in
interpreting Article XX, and th:ut kr. Otabe’s widsrstanding with rezeronce in |

.

-

" ew e e

Ty
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.
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fx: inclusr*x of ai.kcru traffic was currsct . I

. =" . Mr. Otabe stated that uader present rﬂgulatiuns » export validotions are re
L = qu_ired in Jepan for the temperary unlcading and trans-shipment of cargoes waen

; these involve spe2cific cormodities subject to exnort licensing under Ja{.a.n‘s
security export control procedures., e asked for confirmation of his understands

- dng that™the implementatia of security exrort cormtrols would not be regurded 23 .
constltutmg "unn.icassary dele.y.; and re.at 1ct5.on-" - 25 mentiocted in Article XX.

-
v e
.

R P'.-r.. Adsms repliad that Mr, Otzbe was correct in his uncerstanding, and that
" eecurity measures, including export validations a:d licenses, were permissibla
under paragra;h 1 (d), Article XiI.

ARTI CLE XXT

Hr. Otabe referred to previms dismss:.cns on Article VIOI (at the fifth ;
meetirg, Herch 7, 1952) vihen the Japansce side had proposed thut the secoad e -
sentence of paragragh 3 (i.e. "Nothing in thz poessnt Treaty shall be deszmed to
grant or irmoly any right to engage in 'political zctivities.™) be deleted fie:
that Article in as much as this clause was of general apml;:.:.tion. lir. Otabz
stated that this rovisicn might more appromrialely fit in Article XiI, and hs
‘now proposed that it te inserted in ‘the la.tt.or Article. .

. Mr, Adams r=pliod that vhen tiis clouse was im_ludod in the provizion &

& general exceutions in other United States FCX Treaties (for exarmle in the Tocatlies

vith Ccleztiz, Isrcel, Uruguay and others), the phraseolory emplayed was: %Ihs
present Tresty dees nct accord any rights to engzge in political activities”.
Subject to the views of the Department of State, which might prefer to use the
terminoclosy Jjust c=nticmed, lMr. Adams Sngested that this Article be amend=d aos
Propos eG DOy lir. Ctabe (i.e. , tint the sccond sentence, varzgraph 35 Acticle VI
be incerted in Article XXI as mragraph 3=bis, for subscyuent re-numbering in ik
f£inal draft). o

‘¥r. Otabe stzted that the Japanese side earuastly desiraed that the ssed
_ sentence of oaragra.h 3, Article A¥I, reading, “fimilariy, the mest-favoreds
natim vrovisicns of the rresent Treaty shall not apply to special advantages
accorded by virtue of the aforeszid Agreenment® (J..e., GiTT),; be deleted from thiz
Article. ¥r. Olabe pointed cut that since Jarman is not a r-ewb-’r of the G/\TI,
such conceszions as are granted by the United states under o multilateral Agree=
ment not yet oren to Jagan, wonld be autside the scope of the Anplication of mosti-
favored-natim treatrent. The purpcue of the precent treaty rreﬁﬂrlbmg unecon=
ditional most-favnr d-n-tion treatment would therefore actu.ny be defsated in
practice. Furthermore, he said, since the United ftates is in fect granting tha
GATT crncessims to Jawan, the deleticn of this sentence womld have no effect on
the actual relations vetween tle two countries, He again poimted cut that tha
mesent TCN Treaty will become a model for future trcaties to be negotiated betwsenm
Japan and other ccuntries, and thzt it was feared that Lhe inclusion of tihls =en=
tance would establich an unfzvorable and meost unfortunzte precedent, particularly -
connection with early negotiati- ns e.ntlc:L&...Lcd batween Japan and cauntrisa ale
E in tlie GATT, . : ‘

RE: TRICTED

———a o —




T — i , ;r, - -

/{ . ‘ . L\_) AnolrdlTel . Encld Js lo. k _
R A - (Clamﬁtaron) V" Page 3.0f 5~ - .
R - Desp Lc. 13 = Telgo
—| ¥r, ..ingew s..a.ted tha.t the Deua*t_ert of State had rroposed. and secured ths |

~ _|standard GATT resarvation in prev'icus negotiaticns on the ascumption that the
T ‘eounmtry concerned was actuaily free Lo come into tie GATT, and thut any follare
' on its part tc be in the GATT, being of its oun choocing, h2d no effect on thz
propriety of thls res cmt:.on. He po._rt ed uut that it was not the desire of thz
United states te use the GATT reserviotlon in order to imucse unsqual trade ree
lations, ard that the Dopartmemt of State nad indicated thet sare adjustmeni
might be made in the present case in view of the special circumstances involved.
‘There was as yet no definite idea as to what the aprrvpriate soluti on might be,
but it was velieved that it shculd bte in the natu‘e of a clarificaticn or quali-
fication of the tidird paragrazh..

Mr, Adans added that paragraph 3 was esszntial 4o the FCN ﬁ@ty, but thal
" the Arerican sicde would be most willing to camisider any sclutica the Japaness
would desire to submit. He stated that a bilasteral treziy could not, of course,

*  commit the United states to any course of acticn inconsistent with its obligaticns
under the GATT, and that id appeared therefors that any quelification suggested
by the Jzpanese side showuld be mzde with refercnes to tha geeond. sentence of
paragrach 3, and nct ¢€o the first sentenca,

¥r. Bassin added that the Dep&ment of Stzte wishad to reassure the Japanese
- .. representatives that their poinl of view was fully aprrecizted, and that it was
3 - =< prepared to approach this problem in a sympathetic mammer, i‘u..ly confident that
a rutually satisfectory solution can be found.

¥r, Otabe rsplisd thot ﬁn’{ﬁ-‘r cmsideration would be ziven tiis matbery and
that the Japanese side would be prepared to discuss a proposed clarifiveiion nr
qualification of thls peragraph, possibly at the next meeting.

With respect to peragrarh 4, Article XLI; Mr. Otabe asked for a definition
of "irited parposes". He asked vhether a tr aty treder or an employee of a

" Japznese conzany, permitted to enter the United States in comnectim with the

. activities of that company, mignt subsewently enter the erum.oyrent of another

[ - eomrany, for exanpiez of a demestic americza firm, withows violating the provicion

‘ of this paragrach. He also inguired wvhetlhier employment in a.other Japaness fim,
for example a subsidiary or affiliate of the campany or.\gm,..lly ervleying this
indlvx.u..l, weuld be permissibie.

- -Kr. idoems repilod thnt ‘a treaty trzder or an employze of the type mentionzd
by Mr. Otzbe would be permitied entry into the United States as a non-inmigrant
subject to specific limitatiuns on his activities. ‘He acded that varioaus types of
visas of a non-immigrant or temperary character are, issved for entry into the
Unitod Ctates; these are granted subject to varying cenditions, cualificatlens or
restrictions, ard are valid for verying periods, ranging from a few meaths (foz
tourists) to an indefinite period of stay (for the so=called treaty traders). Th2

: latter are issued a visas of indofinite temure, valid for so long as they centinco

' to prorote trade and comxerce betuween the Un;i.ted states and their country. Thece
: indf{viduals could change emmloyment while in the United states, provided, of couxssg,

- ths character of their employment remained unchanged and they continued to prezcte
. trads and conmercs between the United States and their ccuntry. This change couwld |
o e |

L

raca wdth the prior knovledge and = oval of the appreyrizte officials of tu3

RUSTRICTLD
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= ' rﬂo.‘LV to further questions pub by Kr. N<.;'al, Y¥r. ..dars stzted that it is
-, only the individual who enters the United Stanes as an immigrant for percanent
side:nce vho is not subject to speeific limitzticns or restrictims cn his burie

. ness or professional activities. Hr. Adoms added that Yhe Japanese erpleyes pres
viously mentimed by Mr. Ctave would not be permritted to resign from a Japanesa

firm in order freely to seek employment in the United States. It was possible,
-hoviever, for this emplcyee to leave cne Janenese branch fim to work for an z2f=-
filjiateé or subsidizry of that firm, or even for ancther legitimate Japanese enicre
wise also engeged in premoting comzerce between *apan and the United Stetes, wi,.hc
out losing his treaty trader statm, proviced the prior approval of the Degarimcn

of Jusm.cs vere obtzained.

L AL A et P

S | - . ARTICIE XXIT

M¥r. Otabe asked for a clarification as to thz difference betwsen corporatizn
- - and canpany, and for a definition of partnerships and othzr associations as used
. in paragraph 3, Article EII

vaeg

¥Mr. Bassin replied thet a3 company 1ls a soca.ety orassociatim of p2reans
interested in a camron object and uniting themselves for the prosecution of scus
cormzercial or industrial undertaking or other lesltimate Lusiness. The word;
hs added, is a generic ond conprehensive temm which may include individuals,
partnersiiips eand cornworaticns. Furthermore, the tcm is not nacessarily dmdisd
to a trading or ccimerciui bouy, but may inclwie orgaidzations to promcte {rzter—
nity amcng its members and to provide rmtual aid and protection. He added that
‘the word is sumetimes applicable to & single entrsprensur,

RIRE TR R

Mr, Bassin steted that a corpgoration, on the otier hand, is an artificial

person or legal entity, created under the authority of ths law of a state or sube

. division thereof. It consists of an associatim of nmumerous individvals as a groud
under a special denominatim whizh is regarded in law as having a personality and
existance distinct from that of its several meswers, A corperation is vested vwiih

~ the capaciiy of continuous successim, either in perpetuity or for a limited tera
of years, and acts as a unit or singls individual in matters related to the comzen
purpose of the asscciatim within the scope of the powers and authorily conferred
upon it ty law. The words Meompany® and "eorporaticn® are cammonly used as intore
changeable terms. 3trictly spsaicing, howsver, ¥r. Eassin said, a company is an
~associatim of persons for business or other purposes ard w2y be incorporated or ncho

.

PP R N R LTSl 2 ."!:.\P'V?-\\-vt prge e by,

Mr. Bassin firther stated timt a mertrership is a *rom.nt_ry contract or assorics
ticn between two ¢ more persons to placs the meney, effccts, labor and/or skill of
‘some or all of them in lawful ccrmerce o business, with the understanding that
there shall be a proportionate sharing of the profits and losses amcng thenm., An
associatiou, Mr. Bassin stated, is the union of 2 nuzber of persons for scome specisd
purpose or business., It is generally an unincorporated society, and ray consist of

body of perscns united and acting together without a charter but wursuant to ths
thods and forms used by incorporated bodles for the prosscutlon of a comton en terb
prise. The word "essociation” is a pener-ic tern and may at different times

RESTRICTED
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comprehend a valuntary assecintim, such as a partnzrshin, which is disscluble by l

the persans vwho foraad it, or a corporation dissoluble only by iaw..

Mr, Ctabs stcted thot tiese definiticns were satisfuctory end wwould be helps
ful in properly trunslali.g tids frticle into Jacanese., e then asizzd if the
variaus religious grouns 2wt fourndatiocns in tl= United .tnics were cazidere
Juridical persens, and whetler they were inciuded in pamsgrspgh 3. ’

¥r. Bassin replied that orpgaiized reliid-i. groums and foundatirns may be
Jurddical persuns, but are usually unincorperated associations..

Mr, Otabe inquired whsther a ¢alda: Hoiin was covervd by paragrach 3, and,
if so;, what would be the nature of nati nai trcatmemt accurded cuch organizations
in the United ltates. He explainsd that a Zaidzay Holin is a duly organized jurie
dical person with given property, esteblishsd o= the purpcese of employing or dise
posing of said property for a given public purpose.. An example of a Zaidzn lojin; -
he added, would be an endowed private library. '

Mr. Bassin replied such an crgenization would be caisidered a juridical pers
son in tha United States, pursuznt to the provisiams of paragraph 3, if it were
g0 considered in Jzpan.

. Kag 2 ed vhist "juridical status* meant, 73 uired whether tha
Mr. Fagal then asked vhat “"juridical stabus® t, and inguired whet! t4
reeopoition of jurdidical status mentimed in parzgraph 3 meani angyihing more than
the reccgnition of the existerce of a juridiczl rpercon. o

Mr. Bassin replied that "juridical status" meant ®legal status"; the legal
positial of an orgardizztion in, or vwith respect to; the rest of the comminity,
Ths recognition mcationed in the sze-ad saatences of paregraprh 3, he added, meant
merely the r:comition by either Party of thes eidstence and legal status of.

juidical persons organized under the laws of the other Farly.

It wes then agreed that the next meetirg wmuld te held Friday, April 1],

RESTAICTED
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_VO ' There follow the Denartmen‘b's comments with resnect\to the

CIA. points raised by Dr. Paulich at the January |} meeting regard.mg
S,gif the provisiens of Artlcle 1T, paragraph l. . ;-. <
‘:ms P 1l.. The basic purpose of the treaty trader prons:.cn and of -

the legislation which authorizes the extension by treatyrof liberal
sojourn privileges for purposes of trade is, of course, the
promotion of mutually beneficial cormercial intercourse between™

{"‘.L

the parties to the treaty. ; There is no intent thereby to attemn‘& i
to regulate the particular form of business entity by which the’ —;
desired trading activities are to be carried on. Hence it is the =
practice in administering the treaty trader regulations }g*'pierce SN
the corporate veil" and to authorize the issuance of treaty. trader B} ‘;‘

- visas to qualLf:Led aliens from treaty countries whose trad:.ng R
: activities in the United Stateés would 5é carried ¢n in the servics ~
of a domestic United States corporation. The’ 'l.mpor'tant consideFation
is not whether the corporate employer is domestic or alien as { T

' juridical statuse. The controlling factors are, instead: (a) wﬁ‘ether
the corporation is engaged in substantial international trade 377
principally between the United States and the other treaty country,
(b) whether it is a "foreign organization" in the s=nse thHat the™”
control fhereof is vested in'naticnals’ of the other treaty country,
'| the customary test being whether or not a majority of the stock 'is
held by such nationals; and (c) whether the individual alien who
intends to engage in intermational trading activities in-the service
L , of the corporation'is duly qualified for status as a treaty trader
e C”‘?l under 22 CFR 41.70, U1.71 and other applicable regulatioms,

a0

I T . 2. The appa.rent discrepancy between the ,treaty and th° I*.mn..-
R A gration and Nationality Act with respect to use of the term .~

P - | "substantial® is of no legal or practical significance either when -
S ' considered in the treaty trader clause alone or taken together w:.th

o= | TR A . the treaty
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. the treaty investor clause. Use of the term "substantizl" in the treaty -
trader provision of the Act merely gives explicit :ecognition in the law
' to an administrative practice of long standing, It was not deemed necessary
- to. reword the treaty as a consequence, for the treatf provision as now '
worded has lcng been azpplied in a manner requiring that the trade for which
- entry is permitted shall be substantial in character. 'This does rnot derive
" - from Artiele ITI(1)(c), however, but fram Article IT(3), taken together with
the general right to apply reasanable and nondiscriminatory regulations cone
__sistent with the intent and purpose of the treaty provisien in order to -~ .
“implement the commitment and toiprotect the pr:.v:_'!.eges accorded thereby from
' “abuse.,” In the case of the treaty investor provision, however, the term
. ™substantial™ has been carried over from the law to the treaty as an aid to
i 1its construction and implementation. This was done simply because the investor
- clause, unlike the trader clause, is new and an established body of inter=-
pret,atlen has not yet develoned

. I‘b may be noted in ccnnec'b:.on with hypothet:x.cal cases i.nvolvj.ng ‘
substar tiality of {trade that this requirement is applied in g liberal manner,
In determining the substantiality of the trade within the meaning of the
Yreaty trader clause, monetary or nhys:.ca.l volume are not used as the™ -
exclusive criteria. The intent is fo assure that the trade in question is
not a brief, isclated excursion into international trade but a sustained _
volume of bona fide commercial transactions. Consequently, the number of .
transactians, the continuous character of the operations and a number of _.
other i‘actors a.re taken into considerat:.on as well, ‘

(It ls Believed that Dr, Paulich, iR d._scuss:.ng' this point), had reference
ta_a.n wmofficial surmary of the new imm::.c‘rat:.on legislation nrenared by U7
Mr. Frank Auerbach of the Visa 0fficé of the Department of ‘State. This work
is entitled The Immigration and Nationality Act’ A Summary of its Principal
"¢ . Provisions, ard copies presumably are available in _ the off:.ce or . the
Cs Sunervisory Consul General.)

3¢« Dr. Paulich's observa‘blon that the fixing of the perioed of soaourn
- for alien: entering.the United States as nonimmigrants is done by immigration
“efficers at the port of entry rather than by 'consuls.'r'oi‘ficers when the visa
- 1is issued is correct., However, this procedure is specifically required Oy
.7 law and hence not merely a matter of administrative convenience, = Secticn 211;(a)
-~ of the Immigration and Natiomality Act expressly vests the Atiorney Geneéral .
with authority to prescribeby regulation the pericd of time for which non-
immigrant aliens may be admitted to the United States, A treaty trader or
treaty investor; by reason of the purposes of the treaty,; is regarded as
admitted on an indefinite basis as to sojourn, provided, of course, that he
‘maintains his status as a irader or inve.tor under the treaty, Hence the
administrative regulations governing entry and sojourn (8 CFR’Z_LeZ) c'ontaﬁi" :
no specific limitation as to time. This dces not preclude, however; req )
L. ments that the alien comply with reasonable” procedures des;gned to assure tha'b

—

he is
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he is maintaining his status as a treaty 2lien and otherwise complying wi ';bh
the conditions of his admissicn; and the measures referred to by Dr. Paul:t.ch
are in the nature of such requirements,

.
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SUBJECT: Héw Treaty of ~r1endsn1f, Commerce, and Navigation: 5 s 3 %
feport ¢n Ma*ch lo, 1954 keetlng with German Negotiators I B
— N Gowp UL L ALY T e B =
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The 32nd rﬂgular business meeting fcr negotiation on the su Jcc 3
natter was held at the Forsign Office on Marck 16, 1954, Dr, BZCiZR, as z
usual, served &s chairman of the German tzam "dlcn included representa- o) 3
tives of the Torzign Qffice and the linisiries of Zcconomics, Justice, o
' B b .y - E
Lador and Interior., The U.S. side included Xessrs, BOEARINGIR, LIVY, and - =
TALIER, « =
;s
The mesting on Xarch 15 was devoted to a da%tailsd discuszsion of N oo
U.S. &rticle ¥ITI on emsloymant, nrofessisns, and non-nrofit zctivities, > S
and U.3. &irticle IX on property righsis, (N £
=1
~. @
Article VITI, Parazraoh 1 ol 2
o
Ry 2 PR ’ g
The Germans stated that their prefersnce remained to delete this -
paragra p 2s being unnecessary, but that they were prepared to accommo- o
dete U,S, wis%es for its retention in the treaty. They felt it to be in o1
general acceptable as drafted, subject perhans to 1li guistic clarifications N
and verification of their unde*s»andlng of its intent. They hzd some
questions to ask, in response to wkich the U.3, side developed answers as
follows during the course of the discussion:
(1) The first sentence is of a general nature, being 2n elaboration
of the principles of control and managemen®t set Zorth in Article VII, and
is corollary thereto by emphasizing the freedom of managemesnt to make its
own choices about personnel. Its mzjor special purpose 1s to preclude the
imposition of "percentile" legislation. It gives freedom of choice as
among persons lewfully present in the couniry and occupationally qualifisd
-1

v

under ¢ local law. The Germans said they might

linguistic revisions to clarify this last point,
did not

gives

to consider any reasonsable proposal, in defserence

express clarification had heen necessary in any ot“ez

recollection of the U,.3, side,

[___,.
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wish to suggest some
The J.S. sige said they

feel that further clarification was essentlal« especially as the
juxtaposition .07 the contrasting wording of the first

and second sentences
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I (2) The second sentence deals with a special =nd limited si?xatign,

and within its framework goes beyond the first sentence, inasmuch as 1t
weives professional qualification requirements in the cases stipulated.
These have to do with temporary jobs requiring special skills (e.g., for
an American firm, competence in American law and accounting methods) for
internal managezment purposes; and no right i1s created to engage in the
reneral practice of a profession in the host country. In reference to
zhe ques%ion of eniry into the country, necessary eniry privileges are
implied. With specific reference to the needs of a Germen firm in the
United States, procedures are understood to be available whereunder tempo-
rary visas can be issued in properly justified cases,

P N L N R TR IR

(3) The word "moreover" introducing the second sentence is merely
a ccaverient connective, and has no special substantive significance. The
Germans said that it did not carry over very well into German; and 1% was

agreed that it be trznslated as Jjedoch in the CGerman text,

ct
o

e first

3 entence in a manner similar to
ragraph

(4) It was agreed %o frame se
l to wit:

that agreed on for irticle VII,

e}
m

"Kationals and companies of Germany shzall be permitted
tc engage within the territories of the United Staites
of dmerica, and reciprocally nationals znd companies

the United States cf Americz shall be permitied to
ensage within the territories of Germany, accountants
sesessoet cetera,”

ticle VIII, Paracsraph 2

It mas agreed, as in the case of the preceding paragraph, to reframe
the first sentence along the following lines:

"2. Nationals and comganies of Germany shzll be accord-
ed within the territories of the United States of America,
and reciprocally natiorals znd companies of the United
States of #4merica shall be accorded within the terri
tories ¢f Germany, national treatment and most-favored-
nation treatment with respect to engaging in scien ntific,
educational, religious and philanthropic activities,
and shall be accorded the right to form assoclations
for that purpose under the laws of the country....."

Lrticle IX

-

Dr. von SPRECKILSIY from the Justice Linisir y wno acted as principal
- technical spolkesman for the German side commentec tnzt some legal diffi-

culties had arisen which had not been c ing the earlier dis-
cussion of TU.S. irticle IX in Octoter, arence despzt

3 espatches)
L _

k2O~
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which required edditional explanction. He notsd that vhese difficuliies
sertained 4o existing Serman lasislation with respect to the =2cguisition -
of real nroperty by alisn natural persons and by alien juridiczl persons T
"residing zbroad'. .

The CGerman side noted that limited restrictiosns only weres appilicable
regarding the zcguisition of real property by alien navirzl persons and
that these curtailmznis were based no%t on Tedarzl but on old Lzender
legislzticon applicable in Hamburg, Hesse, and the part ¢f the Rhineland-
Palatinate which formerly belonged to Eesse.

They explained that in the zbove-cited Lzender the acquisition of
real properiy by alien natural persons cepended on authorization grantad
by the Lzni suthcrities znd that the purchase contract could not ve ful-
filled unitil th2 reguired anthorizaticn hzd been obtained. They noted that
the date of the purchase contrazct beczme valid for the acguisiticn once
the authorization had teen =zccorded, Lut that the purchase contract was
voided if the required authorizatiosn were denied. They added that the
acyuzisition of real property by 2lien naturzl persons w2s subjected to
suca an authorizatisz not cnly in cases of acguisition by contract but
2lso iz instances of zcguisition by intestate or testate succession. They
stressed that the existing provisions were being liberzlly applizd, znd
thet reciprocity trazties had been in the past concluded oy Ge*manv with
other countries which waived the authorizaticn reguirement if likewise the
countries concerned did not impose restrictions for the acquisition of .
reel property by German nationals,

accuisition of Te:zl

en Juridical Persons Residing ibrosd

tv b AYd

Dr, von Spreck
arty by alien jurid
required the granti

became velid, .Be s
libsr2l besis, zand

in case other count
ti

elsen observed that for tne acquisition of real prop-

ical persons residing abroad practically all Laender

ng of an authcr1z=tlo before a purchase contract

tated that the lLsender applied the provisions on a N
that old German treaties had renounced the applicatien

ries had been prepared to grant reciprocity to German

He concluded thet in view of these existing requirements it wes

difficult for the German side to accept paragraph 2 of 7J.S. Article IX,

and askad vhether the United States nad ever granted natural and juridi-

c2l alien persons in the United States national treatment zs 2 treaty

riLgnvt. . P
The T.S. side reviewed U.S. %‘reaty pclicy on this

that only the 1853 tready with Arzsntinz osrovided for

tith respect to zcquisition of title to real proparty

n ase of natural persons. They 2dded that the
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orizinally negotiated about 100 yesers ago nad contained 2 similar provision
wut nhazd been rejected by the Senate as conctituting undus interference in

5 S
gtat% rights; and that the volicy of the Federal Tovernment for years had
baen to 2pstain from interfering with State regulation of land ownershi;.
They stoted that the present text of paragraph 1, TU.3. article IX, whica
rrantad national treatmen® wiih respect to the leasing of land reeded for
zreaty purposes without szccording a similar right Zor the holding of land
by %itle, represented an internal U.S. compromise on the question cf how
far alien land tenure should be the subject of treaty commitmenis.

They stressed that the nresent ftext granted the greatest advansages
for praciical treaty purposes and added, with respect to clause 1 (b), that
many~States did not have discriminatory provisions in their legislation.

In this connecticn, thay noted that half the States had no disability laws,
and perhaps 15 -~ 18 other States had variously slight or partial disability
crevisions, such as Scuth Carolina ernd Pennsylveniz which applied acreage
lizitations of =z rather mild sort; Nebraska, which permittad full cwnership
inside municipalities but not in rurzl areas; and Wisconsin which prevented
large scale holding of farmlard by aliens by imposing acreage limitations

-in rural areas. They added that only seven or eight States had severe dis-
ability laws &s to alien tenure., They concluded that, accordingly, an
galien would for the most part be accorded either national treatment or very
liberal treatment in the United States with respect to matters of treaty
concern, and that the U.S. proposed larguage granted de facto reciprocity
since any German Land could withhold rights to 2 U.S. natural or juridical
perscn seated or domiciled in =2 State which imposed restrictions on Germans,

The U.S. side noted that the issue of property rights by treaty was
sensitive in the United States; and also that the proposed text placed the
resoponsiboility for any right withheld from a U.S. national abroad on the
States which maintained disability provisions in their law, and gave the
legislatures concerned a practical occasion for reviewing the need for main-
taining disabilities which had been first adopted long ago when ‘conditions
were different,
is to the enforcement of alien disabilities in the States, they said
that no known permit system had been established and that the disability
clauses were typically latent legal provisions that allowed the zlien to
take title good as against all the world except the State itself. As a
conseguence, they stated, an alien could %duy land, use it, and in the typi-
cal jurisdiction have this right challenged only by public authority through
the writ of office found. They explained that this ancient writ was often
subject to limitations; in Minnesota, for instance, if the Lttorney General
of the State did not challenge the alien's right within a specified number
of years, the title vecaze immune to challenge. They concluded that, al-
though paragraph 1 contained a reservation, its effects were normally of
;f}l c?nseguence singe there existed a large degree of alien ownership
Slvner oy virtue of liberal laws or practical tolerztion.

L |

UNCLASSIFIED

|

e LA e e itie L LTINS e T el ML RIS e S e A g T T




. - ’ - . )

'y o ‘ - of
Paﬁ‘ - o AT -~ -\T T 2 =. ’)Q g
Eazcl. No. URCLASSITIZD e No. 2223
. TTO0E ROXYT
v s - - s A N .
Desp. Na (Classtricasion from :
From =

‘ The Germans countered that insofar as Germany was concerned sentence 21
parazgrapn 2 conveyed an apparent but not a real reciprociiy since they had
no federal law which afforded a possibility to vronibit U.S. nationzls to
own land. They added that the lack of comprehensive laws %o azply the
treaty provisions for naturzl persons as distinct from juridical persons,
for whom restrictions existed in practically all Lazender, would make para-
grarh 2 nmeaningless. Referring to paragraph 4, U.5, irticle IX, they
observed that under the German license system the authorization, once
granted, could not be ravoked and that these considerations made it diffi-
cult for them to accept the U.S. formulation in paragraph 2. :

The U.S. side answered that paragraph 4, U.3, Article IX, was a practi-
cal commitment to safeguard the alien against enforcement of the old common
law theory under which he had no heritable blood, and its European counter-
part the droit d'aubaine. They added that the five year period allowed the
alien to sell his property at a full market price and thus protected him
agzinst spoliation or sacrifice sales. Regarding sentence 2 of paragraph 2,
they stressed that it contained a latent reservation only, and that there o
was no problem in Germany since the treaty did not wish a country to worsen E%#ﬁ?
its laws but sought only to establish minimum rights. They explained that —
in accordance with its provision a Land could deny 2n suthorization if
similegrly a State had a disability law and that on the other hand, a Land
would grznt the authorization automatically in case no State disability
law existed. If a Land, however, did not in absence of the treaty impose
an elien disability, the treaty most certainly would not in any way oblige
it to change its system,

The CGerman side countered that Article IX was the only irticle in the
present treaty with a marked and unbalanced reciprocity provision; znd
they suggested that paragraph 1 be redrafted in a mutual manner to parallel
the other treaty nrovisions, and that paragrapa 2 be deleted.

This German suggestion was followed by 2 further discussion of the
merits of the U.S. proposal, which wzs answered by a German assertion that
they feared that the U.S. draft might provoke politiczl difficulties for
the treaty. 1Its conspicuous difference from the way the treaty generally
was set up would necessitate justifications in detail before parliament at
the time of ratification; and they were not confident that they could give
explanations that would readily allay suspicions in the Bundestag and
Bundesrat. They feared that maintenance of the U.S. proposed text might, e
therefore, prejudice early.and harmonious ratification. L

LS

At this point, DPr. Recker being temnorarily calleé from the roon, the
discussion digTessed to the following %three questicns asked by Dr. von
Spreckelsen:

(1) With respect to clause 1 (b) whather the words "other rizhis"
included mortgzges, or what, stressing that in Germany restriciions were o
o)

| applicable for only cqulsltlon of real property, l Lo
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( The U.S. side replied that a sure treaty r}ght beigg cenly accoréed

under clzuse (z2), the words "other rights" had beer uzed on purpose tc
cover éverything not in (a) falling within the scope of the concept
"tenure of prozerty”.

(2) The second Germean question was whethser it would be possible to
stinulate sure treaty rights in those States whose laws made specific
excection for treety rights, specific mention being made of Missouri.

In réply to tha*t cuesticn, the U.S. side stated that, aside from the fact
that the Missouri law, at one time at least, apparently pertained only %o
treaties existing at the time the law had been eracted, they felt the
treaty had to be geared to the situation existing in the "hard core" group
cf States. )

(3) The third German question pertained tc the phrase "acguiring
through judicial process" in paragraph 4. They asked whether this phrase
was designed %to cover a change of ownership as a result of sale of property
der execution in case a morigage con such property had not been repaid.
They further went on to say that in Germany alien and German alike would
. rot tecome the owner of a property by mere purchase contract, dbut only
after finalization by & contract of trznsfer (Auflassung). If a purchase
contract was not fulfilled, suit could be brought against the seller.
They dsked whether such a law suit was azlso meant to be covered by the
words "judicial process".

The U.S., side replied that if the reason for failure to fulfill the
rurchase contract was not due to interference by public authorities but
golely based on willful and personal action ¢f the seller, they did not
see ¢ffhand the relevance of the latter question, though they would no?v
hazard any final opinion. They suggested that Dr, ven Spreckelsen was
tetter gualified to anslyze such a gquestion; znd they noted that their own
legal counsel was unfortunately unable tc attend today's session. They
stated that though primarily the words "judicial process" had veen motivated
by a desire to cover mortgage foreclosures, wording had been chosen broad
enoush to cover other cases wherein a legzl interest in property might be
estaztlished by judgment of z court; for example, attachment in satisfaction
of 2 debt other than a mortgage; enforcement of a dower right; or the
proverty settlement growing out of a dissolution of marriage in 2 com-
munity property State. Dr. von Spreckelsen said that he would probably
offer some language designed to clarify the term "judicial process", which
was not a term that would be easily understood in Germany.

Conclusion
Dr. Becker reverted to his provosal that paragraph 1 be zmutualized,
ancé paragragh 2 deleted. He stated that he wanted to stress that notwith-
standing the resultant narrowing of the sccpe of the treaty provision,
U.5. citizens and companies could rest assured of being accorded liberal
ij?atment in Germany, in keeping with the basic purposes of the treaty to
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l promote friendly intercourse and encourzge broader business relations.
Ee did not foresee that zmericans would experience any difficulties in
g2tti : the p‘opertj they might reed in future.

It was finelly agreed that the T.S. side wculd submit z redraft in
compliance with Dr. 3Becker's proposal, and recommend it to the Depart-
ment. The U.S. side stated, however, that they would be most happy to
revert to the originzl U.S. proposal, if later after further comsidezraztion
the Germans concluded that it would be feasible from the parlizmentary
viewpoint.

The redraft in question was prepared and handed tc the Germans on

darch 17, copy enclosed,
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