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IN THE 

UNITED STATES COURT OF APPEALS 

FOR THE SECOND CIRCUIT 

------------------------------x 
SUMITOMO SHOJI AMERICA, INC., 

Petitioner, 

v. 

LISA M. AVIGLIANO, ET AL., 

Respondents. 

------------------------------x 

STATE OF NEW YORK ) 
) ss.: 

COUNTY OF NEW YORK) 

AFFIDAVIT 

J. PORTIS HICKS, being duly sworn, deposes and says: 

1. I am a member of the bar of this Court and of the 

law firm of Wender, Murase & White, counsel for petitioner, 

Sumitomo Shoji America, Inc. I make this affidavit in support of 

an application for an order (1) staying proceedings herein; 

(2) extending the time limits governing the filing of papers in 

respect of appeals pursuant to 28 u.s.c. §1292(b), and (3) pre­

serving jurisdiction of the United States District Court for the 

Southern District of New York (Tenney, J.) to reconsider its 

Order dated June 5, 1979 denying in part Sumitomo's motion to 

dismiss the complaint herein. 

2. The procedural background ,herein is set forth in a 

letter written today by my law firm to Judge Tenney, a copy of 

which is annexed hereto as Exhibit "l". As may be seen therein, 

Sumitomo's motion to dismiss plaintiff's complaint below 
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was made in reliance on provisions of the 1953 Treaty of Friend­

ship, Commerce and Navigation between the United States and Japan 

(4 U.S.T. 2063), granting Sumitomo freedom of choice in the hiring 

of managerial and executive personnel. That motion was denied, 

but leave to seek permission to appeal was granted by Judge 

Tenney by Opinion and Order entered August 10, 1979. On August 

16, 1979, pursuant to Rule 5, F.R.A.P., Sumitomo filed its 

petition seeking permission to appeal. 

3. On August 15, 1979, the United States Department of 

State released for the first time numerous documents germane to 

the Treaty at issue. Such documents materially cast into question 

the decision of Judge Tenney denying Sumitomo's motion based on 

the rights granted by the Treaty. 

4. As may be seen from Exhibit 1 hereto, we are at­

tempting to bring these documents to the attention of Judge 

Tenney so that he may withdraw his certification order and re­

consider his earlier decision denying Sumitomo's motion to dismiss 

in light of this newly discovered evidence. We are advised by 

Judge Tenney's law clerk that Judge Tenney is out of town and 

will not return until sometime next week. 

5. Rather than run the risk of losing its right to 

petition for permission to appeal, Sumitomo has filed its petition 

on this date. However, as presently posited, there is an appeal 

being sought in this Court on an incomplete record and the 

District Court has not yet had an opportunity to determine whether 

it should reconsider its June 5, 1979 Opinion and Order which is 

the subject of Sumitomo's appeal. In light of the evidence newly 
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provided by the State Department, Sumitomo believes it would be 

more economical and would conserve judicial resources to have 

such appellate review held in abeyance until Judge Tenney has 

had a chance to evaluate this new evidence. 

6. Because Judge Tenney is presently unavailable, in 

order to provide him the opportunity to review the new evidence, 

and to assure that Sumitomo does not forfeit its right to petitia 

for interlocutory appeal, Sumitomo respectfully requests an order 

of this Court as follows: 

(a) Staying all proceedings herein; 

(b) Granting Sumitomo leave to file supplemental 

or amendatory papers in support of its petition 10 days after 

Judge Tenney determines Sumitomo's request that he reconsider 

the June 5, 1979 Opinion and Order; and 

(c) Granting Judge Tenney the right to withdraw h: 

August 9, 1979 Opinion and Order without prejudice to the re-ent: 

or re-filing of same, or a similar order, upon his determination 

of Sumitomo's request for reconsideration. 

7. We will continue to seek a conference with Judge 

Tenney on this matter at the earliest moment practicable for the 

District Court. Because the issues raised by this application, 

absent an order from this court as requested, may be rendered 

moot, we respectfully request this matter be heard by this Court 

on oral argument as soon as possible. 
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8. No previous application has been made for the 

relief sought herein. 

Sworn to before me this 
16th day of August, 1979. 
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(212) 632-3333 

CABLE WEMULAW 

DOMESTIC TELEX 12~78 

INTERNATIONAL TELEX 238582 

TELECOF'I ER C212l 752-5378 

August 16, 1979 

Hon. Charles H. Tenney 
United States District Judge 
United States Courthouse 
Foley Square 
New York, New York 10007 

Re: Avigliano, et al. v. Sumitomo Shoji 
America, Inc., 77 Civ. 5641 (CHT) 

Dear Judge Tenney: 

PARTNERS RESIDENT IN 

DUSSELDORF" 

SAO PAULO 

LONDON 

TOKYO 

TORONTO 

BEIRUT 

WASHINGTON, D. C. 

We are counsel for Sumitomo Shoji America, Inc. 

("Sumitomo"), defendant in the above-captioned civil rights. 

action. We are writing this letter to request that this Court, 

on the basis of evidence just released to the parties by the 

United States Department of State, reconsider its June 5 Opinion 

and Order (the "Order") insofar as the Order denied Sumitomo's 

motion to dismiss plaintiffs' Title VII claims herein. Because 

Rule S(a) FRAP, imposes a ten day limitation on filing a peti­

tion for permission to appeal pursuant to 28 u.s.c. § 1292(b), 

we also request that this Court withdraw its Opinion and Order 

dated August 9, 1979, certifying for immediate appellate 

review the primary question posed in Sumitomo's motion to 

dismiss; i.e., whether Sumitomo is exempted under the terms of 
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the 1953 Treaty of Friendship, Commerce and Navigation between 

the United States and Japan (the "Treaty") from sanctions con­

tained in Title VII of the Civil Rights Act of 1964, 42 U.S.C. 

§ 2000e et~- ("Title VII") against certain allegedly dis­

criminatory practices of Sumitomo in its employment of mana­

gerial and executive personnel. 

On Sumitomo's original motion to dismiss, this Court, 

like the Court in Spiess, et al. v. C. Itch & Co. (America), 

~, 469 F. Supp. 1 (S.D. Tex. 1979), criticized an October 17, 

1978 opinion letter of the Department of State construing the 

Treaty favorably to Surnitorno's position, because such opinion 

letter failed to offer analysis or reasoning in support. 

On August 13, 1979 (the date on which this Court's 

Opinion and Order of August 9 was reported in the New York Law 

Journal), we· obtained a copy thereof and transmitted it to the 

United States Department of State. On August 14, 1979 our firm 

was informed by George Lehner, Esq., an attorney adviser in the 

Department of State, that the State Department was prepared 

to release various documents regarding hiring rights granted 

by the Treaty which it had searched for and located subsequent 

to this Court's Opinion and Order of June 5, 1979. Copies 

of such documents were released yesterday to counsel for all 

parties herein. We believe that such documents bear 
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significantly on the relationship between the Treaty and 

Title VII, and most particularly on the issue of the standing 

of United States subsidiary of a Japanese corporation to raise 

as a defense to-the maintenance of this action the managerial 

and executive hiring rights granted by the Treaty. 

As may be seen from the enclosures, which constitute 

but a few of the documents furnished by the Department of 

state, contemporaneous legislative history shows, and the 

state Department has in fact long taken the position, that un­

der the 1953 Treaty, subsidiaries of United States or Japanese 

companies established in the territory of the other nation may 

claim the hiring rights provided for in Article VIII(1) of the 

Treaty. The enclosures also show that the State Department 

has for years rejected any limitation on that right by reason 

of Article XXII{3) of the Treaty, see,~, copy of January 9, 

1976 cable from Secretary of State Kissinger addressed to the 

u.s. Embassy in Japan, citing relevant authority and negotiating 

history of the Treaty.* 

* In respect of standing to assert rights under the Treaty, 
secretary Kissinger states" .... [Article XXII(3) of the Treaty] 
does not mean that [the Government of Japan] is free to deny 
treaty rights to U.S. subsidiary set up in Japan. [W]hile 
the company's status and nationality are determined by place 
of establishment, this recognition does not itself create 
substantive rights, which are dealt with elsewhere in the 
Treaty." 
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In view of the importance of the Treaty rights at 

issue herein, and the fact that this new evidence could not 

have been discovered by Sumitomo nor used by it prior to the 

issuance of this Court's Opinion and Order of June 5, 1979, 

Sumitomo respectfully requests that this Court grant it the 

opportunity to submit papers to this Court defining the sig­

nificance of this new evidence, and speaking to the matters 

outlined in our firm's letter to the Court dated April 23, 

1979, which requested leave to submit a memorandum dealing 

with the Spiess decision. 

Sumitomo must, pursuant to Rule S(a) of the Federal 

Rules of Appellate Procedure, file by no later than Monday, 

August 20, a petition for leave to appeal this Court's June 5, 

1979 Opinion and Order. Under the circumstances, we respect­

fully suggest that it appears appropriate for this Court to 

withdraw or vacate its Opinion and Order of August 9, 1979, 

granting certification for appeal, until it has determined 

whether to reconsider its June 5 Opinion and Order insofar as 

it relates to Sumitomo's motion to dismiss, and determined 

whether it will entertain the submission of further papers 

. by the parties and by amicus curiae, pursuant to a briefing 

schedule. We believe that this Court has the power to 

vacate its Opinion and Order of August 9, 1979 for purposes 
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of considering this substantial issue in light of new facts. 

See, Nakhleh v. Chemical Construction Co~poration, 366 F. 

Supp. 1221 (S.D.N.Y. 1973). 

It appears obvious that time and expense to the 

parties and to the Court can be greatly conserved if reconsid­

eration of the June 5, 1979 Opinion and Order is had prior to 

prosecution of Sumitomo's appeal. Whether or not the Court 

decides the matter differently, there will at the least be a 

fuller record for the Court of Appeals to consider, i.e., the 

state Department's recently produced documents will be part of 

the record. 

While we could make a formal motion for reargument, 

and also make a motion for an order withdrawing this Court's 

August 9, 1979 Opinion and Order, it appears to µs that much 

resource would be wasted in the preparation and submission 

of the various papers which would be required for such 

applications. 

In view of the foregoing, we request an immediate 

conference with the Court to discuss what procedures the Court 

might wish the parties to follow in order to reach a speedy 

and economical disposition of this matter. We respectfully 

request a conference with the Court as soon as may be 
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Hon. Charles H. Tenney 
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convenient. Since we are informed that your Honor is away 

from the Court, we are concurrently herewith requesting an 

order from the United States Court of Appeals for the Second 

Circuit which would have the effect of preserving this Court's 

jurisdiction of the subject matter. 

cc: Lewis Steel, Esq. (By Hand) 

Lutz Alexander Prager, Esq. 

Enclosures: 

1. Cable of Secretary of State Henry A. Kissinger, to U.S. 
Embassy, Tokyo, Japan, dated January 9, 1976. 

2. Dispatch No. 13, dated April 8, 1952, from Office of 
U.S. Political Adviser for Japan (see pp. 3-4). 

3. Memorandum of Department of State, A-852, dated 
January 21, 1954, to HICOG, Bonn, Republic of Germany. 

4. Memorandum of HICOG Bonn, dated March 18, 1954, to the 
Department of State (see pp. 1-2). 
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of paragraph 3 of Article XXII of the u.s.-Japanese FCN 
Treaty signed at Tokyo April 2, 1953, and fully concurs 
with Embassy's general position as set forth reftel. 

Most persuasive arguments we have found are (a) law 
review article on FCNs by Herman Walker, Jr., who 
formulated modem (i.e., post-WW II) form of FCN treaty 
and negotiated many FCNs: and (b) negotiating record 
of u.s.-Japan FCN, especially Dispatch No. 13 from Tokyo 
of April 8, 1952. Both documents are enclosed. Walker 
cites (pp 380-81), para 3 of Japnese FCN as standard 
definition of company for purposes of treaty, i.e., in 
the standard FCN treaty "A 'company' is defined simply 
and broadly to mean any corporation, partnership, 
company or other association which has been duly formed 
under the laws of one of the contracting parties; that 
is, any 'artificial' person acknowledged by its creator, 
as distinguished from a natural person, whether or not 
for-pecuniary profit." This formulation is intended 
to avoid such complex questions as the law to be 
applied in 1 determining company.-status. Every associ­
ation meeting test of valid existence must have its 
"company" status duly recognized and is then eligible 
for substantive rights_ granted to companies under the 
treaty. 

In Dispatch 13 (p. 5), Jules Bassin, Legal Attache to 
Embassy, stated to Mr. Mikizo Nagai, Chief, Sixth 

----------!FORM 
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Section, Economic Affairs Bureau, that "the recognition men­
tioned in the second sentence of paragraph 3 ..... meant merely 
the· recognition by either rarty of the existence and legal 
status of juridical persons organized under the laws 0£ the 
other Party." • 

Thus, all that para. 3 is- meant to accomplish is the establish­
ment of a procedural test for the determination of the status 
of an association, i.e., whether or not to recognize it as a 
"company" for purposes of the treaty.. Once such recognition 
is granted, the functional rights accorded to companies under 
the FCN (for example, the Article VII rights of a company to 
establish and control subsidiaries} then accrue. 

For reasons stated above, argument in para 2 of reftel that 
nationality of a company is determined by nationality of 
shareholders is not correct.. Rather, a company has nation­
ality of place where it is established (see pp. 382-83 of 
Walker).. However, this does not mean that GOJ is free. to 
deny treaty rights to o.s. subsidiary set up in Japan. While 
the company's status and nationality are determined by place 
of establishment, this recognition does not itself create 
substantive rights, which are dealt with elsewhere in the 
treaty. Thus, under Article VII of the Treaty, a national 
or company of either party is granted national treatment to 
control and manage enterprises they have established or 
acquired. Therefore, an American Company (i.e., one organized 
under U.S. law), may manage its Japanese subsidiary (i.e., a 
company set up under Japanese law). So too, under Article I, 
a u.s.· national may enter Japan to direct his investment, 
even though the investment is a Japanese company. In sum, 
the substantive rights of o.s. nationals and companies vis-a-vis 
their Japanese investments accrue to them because the treaty 
gives specific rights to U.S. nationals and companies as 
regards their investments,-and it is irrelevant that, for 
the technical. reasons noted above, the status and nationality 
of the investment are determined by the place of its establish­
ment. .., 

KISSINGER 

Enclosures: 
Herman Walker Law Review Article on FCNs 
Dispatch No. 13 from Tokyo Apr. 8, 1952 
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...... 
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Fer.- th~ Kmistr.r of For:!ir-::: Aff:rlr::.: ---
Mr. Kenichi OTA:iE, Vice Direc_to:-,. Econor.'.ic At'f.Jirs 8'.1raan 

. . . , .. 

Mr .. HP..ruk.i t-;oa:r, Chief, Fir~t Section, Econa:ci.c Af.~tlrs Burc-~"'.l 
Yr. Takcshi It;Jii!i::~T::U, ~-;ecretarJ, :'ii-zt .Sectim, Ec::momic ti.i":!.::-"ir!D 

Bureau 
Mr· •. Kay 1--lIYAGJ.;.T;;;,, ~'i:lcret.Jry., First Section, Economic Ai'iai.?D 

• • Bur•:!aU 

l'.r. Masao OSATJ,. Chiei', F·urth :~ect.i~, Treaties Bure3.7l 
Mr. Mild.::o UAGAI, Chiei', Sixth ·.secticn> E~cno?r.ic A.f.fa.irs ~ 
For the Office of the United ·.:t.ites Po)itical ,:,dvi_~er, .[a~ 

l!r. • Jules BAS~nr, Lecal Attache 
F.r. D\.Jrlley- G. SING.:::R, Connerci.J.l Attacha 
l-lr ... Robert W .. ADI.K.-:.,. ~CCOlld Secret~ 

Pla...--e:. 01".fic:e of the U;d:ted States Folitical Ad.v.i..;er, Tc,kyo, • Japan. 
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• eecurity rr.-easures, i:~cluding expo:-t.. validation~ a;;d licenses, wore. per::ri.s3ibl.e 
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.ll 

Mr. Otal>e referred to previru~ discussions on Art-icle ID.I (at the fi.rt.h 
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practice. Further;;,ore, he sn.!d, since the United !.,;tat.cs in :in f.:lct Grru1t:i.!1 6 tho 
GATT cr:nce::.si:nz to J.1:..ian, the deletic.n of this sent~.ncc l-:011ld h:i.ve no e.ffG.:-t. on 
the actual relations bet~·:ecn tln t\10 countrie:.. Hi? "-eain pointed out that tm 
iresent FCN 'I're:1ty ,d.J.l becC!!la .:i r.io<l-tl :for future t~.:i.tie::; to be nee;otiatod bet~rn 
Japan ~d other countries, and tb:.t it w:i.s fem-ed th:it the inc.lusion of this ~en­
t;?nco t:ould e::.ta!Jli~h an unf::.vor~,lc ~1d :r.cst. unfortu..11~tc pre::.edent, p.:1.rticula.rl.7 
f.'._'.;~•ction ,,ith early negotiati .ns anticipa.tcd b~tl'.'em Japon and camtriu iu.~ 

1 
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_,,,,, rl"..r. Sin~er st..l.ted that the Doµ:trl=e~it 0£" State had. proposed. and sec-.i:-!:d. tfo!; 
=--,~~ard Gt;ff resarvntion i..-i provicus ne~tiatic.ns on tm a.srumption th.it the 
-- • eount ry concerned. was· actually free t. o cane in to t; re GNI'T, .:ind. t::.. t any f~:iro 

on !ts part to be in the GATT, be~-; of it~ o-.:.:n choo.:i.11e, h~d. no effect on th~ 
propriety of thi~ re~crmtion. He pointed <Alt th.:J.t it 1;:n.z not the d~zir4! ot· th:3 
United ~tates tc u:::~ the GNIT reserv:;.t.ion in order to im!~S-9 unequal trade r,?­

lations, e.r.d th::.t the Dopartrnr:?nt. of state _hr,d indiC?.ted thet s<JI?.e adjustment. 

. . 

might· be made in the p:>csent case in view 0£ the apecial circumstances invol~. 
-Tmre was a::; yet no definite idea :is to ,-:h.i.t. the apµ-opriati? solution rn:i.,eht be 3 
but it \:i'as oelieved that it shculd be in the m:it.uro of a clnri.fic:;..ticn or qua..1.i= 
.fication of the tld.rd par~~a:-.:h •. 

Mr. Adans added tba.t paragraph 3 was es!;ontial to tra FCN Treaty, b~t that­
the /®erican side wouJ.d be most \-rl..llln;; to ccns.ide:- any solut,i~1 the Jap2.nea~ 
-would. ·desire to submit., He st~ted th~t a biLrtera.l t~~!q could not, of ccru=se1> 
co=it tho United :Stutes to a.-riy course oi action inconsistent with its obliga.tio:-...s 
\:?ldor the GJ.TTJ a..-:d that it uppcored therefor& that E:--iy qutl.t!ication E'.it;eested 
by the Ja.9anese sid~ shcu.ld be P.".:lde ,-:ith refGrcnc;:;. to tl-a second.. scntenco of 
i:a,ragraph 3, and net. to t~e f 1rst sent.enc:,. 

Mr. Bassin added thc:.t the Department or Sta.to wished to r:::!as:sure the Japane~e 
... _ representatives th.1.t their point ot viet-t was .fully ap~oe:i.at.ed, and tlwt it ,-:a.s 
">- • ·-:~ prepared to approach this problem in a sy:apathetic mP.tmer, i'ully con!'ldent th .. -1.t 

! • 

I 
'.. 

a l!nltu.ally satisf;.•cton· solution can be fou..,d. 

1-~. Otabe repl~d tr~t furth~r ccn:zideraticn would be ,;ivro t.~·.-1~ innt.tzr., c.nd 
that. too Jar.anese aide would be pr,;3pa.red to discuss a. proposed clarifi\;c.t.:=.un rz­
q~i.fica.tion of t:.:is pa.-..agi-aph, possibly at the ne~-t meeti.-rig. 

With respect to :p:?.ra~rar.;h 4,, Arti c:;1.e xnf Mr. Otabe e.;ked for a d~fi..11ition 
.ot· "lir..ited r,.irposes 11 • He a:;ked 'tJhether a treaty t~~r or an cn:ployee of a 
Japme:se co□t::any, permitted to enter the United Stat~~ in r.onnccticn with ~ha 
activities of that cornp:3,ny, mieht subsequently enter the ~m?loycent. of an-..,thc:• 
coo.r.a.ny, for e.Y...:i.-::pla of a dc=:c;:;tic: iUnsrlc~.1 fi!7.!, ,;ith()::.; "t'1.ol.::i.tine the provi~i-:ns 
or t.h:i..;;i paragra;:h. He also inquired wheth.jr employment in a. .. ::.,t.ht"".l.' Japu.."lcse f.!.r..1~ 
!or ex..1Jl1ple a subsidiary or affiliate oi the c··Jnpany or:l6inill.y c!"y:lcy·jng this • 
:indiv:i.dutl, woJ.ld be pcrm:i!::lsiblc. • 

• 1-~. i\d2I!ls replied tlnt a treaty t?"':!.der or an employee of the type ment-ioc.s.;; 
by Hr-. Otabe would be p:?rr:ri.tted entry into too United St.at.cs a.s a r..~-ir.m:igrmtll 
sub~ct _to specific limi~}il.flz on hi:J actititics. -He added th.:.t various types of 
visas of a non-ir.JriGI'ant or temporary cha:acter a.re_ i~s,md for entry into t.he 
United .3tates; these are r;ranted si:.bjoct to vary:ing ccnc.'.itions, qualificuticns or 
restrictions, an::l. are vclid for varying i:eriods .r, r:mei-ng from a few months ( foie 
tourist~) to an indefinite period of stay (for the so-called treaty trader::;). T'..::l 
latter· are issued a visas of indefinite tenure, valid for so long ~s they ccntin-::.3 
to prorr.ote trade and ~n::!lerce betH<;'en th'3 United ::it.ates and their countr;. Th!":~ 
indi vidual.s could change em:uo;yment '.·ihile in th~ U.ni tcd ~-;tateH, provided, or co1:..~G~ 
tb character of their employment rer.'.aJncrl unc.bangcd md they continued to prc=:=e 
lt;;d~ and coo,uerce between tho United States and their ccuntr:,·. Thia ch::r.ce cc-.i1.d I 
~da \.d. th the prior knot•l1.;d1-:-;c c1nd ._ :oval of the npprcpri:;.te o.ffici.:!.l::i cf t!:.::l 

R~TiUCTi!D 
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-: .. • •• ~c;nri:nen!; o:t Jus~e ( the Imlr.:l.gral,i0i1 and .ll.J.t.uralization der,-ice o£ th9 UDit.ed 
• . tates) •. .,,,,,,, -·. . . 

• - In reply to fu.."'"thcr· qne~ions :put b7 !~. Nagai, Ur· •. ~dD.ZtS stated that it is 
; only the individual who enters the Un!ted Sta:-.c3 as an i"lilTU.grant for per-anent 

: l residence 'r.ho is not subj~ct to s~t:iiic 1 -J,...itaticns or r1?stricticris O."l his b::.:::.i-
! ness-or _pr{'lfessior.al acti viti~s. Hr •. ~ added th,'!t t.he Ja.panese err:pl~:,ee ~--
i viously- ~entioed by Nr. Ctabe wruJ.d not. be 7-:'nr.4 tted to resi.<'!!lr from a Japaness f · t.irm in order- freel.:.r to see." e.mployr.1et1t i.."l th~ United States.' It \1as possible, 
i • • .. • however, for this employee to leave cne Japencse br<".nc.h fir.:1 to work for a..'l a.£-
~ ·- !1liate or.subsi~ of th~t i'irm, or oven fo~ ~other legit:iJ:lu.te Jar...:inese ent~r,:. 
j . 

-
·-

p:-ise also eng~ed in prcrnoti:1g com=er:::e betweE!';i Japan a.?1d the United St.-:.tes, l'rlt:1-=-
out losing liis treaty trader st.:lt'\l!j, provided tl'2 prior &pp:-ovul. of the .Depe..~c:;:.·;.. 
or Justice were o~ta:inedo 

ARTICLE Y...xII 

Mr. ~...a.be a.sked for a clarification as to tre dif.ference between corporat1.::n 
and canpanyr and for a definition. of partner-~ips and. oth-~r associations as t?.sed. 
in paragraph 3, Art.i.cle XUI •. 

Mr. Bassin replied that a company is a society or- a.esod.aticn of persons 
interested in a ca!.Jnon object ::u1d uniti.'1.e themselves for the pi~secution 0£ fiC~;s 

con:mereial or inciustrial u.11dert~king or ot.~er leeiti.~"!te tmd.ne:.s. The ~~-nrdc 
b6 added, is a ge11eric ..::rid ccmprehe.'1.sive tero which may ir:.clude individuals, 
partnerships a11d cor'.ior:;.ti~n:j •. _Furth~?:-n:ore, the terni is r:ot !H:!ces:;~4 ily 1.i.m5.tsd. 
to a trading or- cc:..m.erciul ucx.ly ~ but may in cli..-tle orgr..-dza.tioru; to prou,ota fr2.t.er= 
nity amc."lg its I!leI!!bet-s end to provide r.iututl aid and protactiano He added th-~t 
·the word is sometimes applicable to a single ent.!"ep!"f.:neuro 

Yr. Bassin stated that .i corpora.ticu., on t.,e otl::e!" hand, is <L.'1 arti.ficicll 
person or leeal eritity 6 created under the authori t.y of th9 law of a st~te c::- s1:b=-
di v-lsion thereof. It con~ists of an associ.'.lticn of nll:.!!erous :bdividutl~ ..l-5 a g-:r-m-;p 
under .s. sp:ciaJ. denorrin.::.tic..n l';hich is rer;?..rdetl in l~.-~-: as h,wing a par~vnc>..lity and 
e.xistance distinct frcm t.hat of its several mer:1b-3rs., A corpm·ation h,; VC?st~,d ,-;3::.h 
the ca pa.city of continuous successicn 1 ~ith<:::r i.!1 pr~r~tui tJ· or f c-r o. 1-lmi ted te:<.::l 
o! yea.rs., and acts as a unit or s.in~le .ind!. vidl~al in mut.te.!4? related t.o the cc~=Qn 
purpose of the associJ.tic:n within t..he sc~pe of the ~i·:..??"3 aIJ.d authori. t.y conferr-8d 
upon it by- law. The ,-z0rds "eompc.r.y" and "corporc>.ticn" ,::.:i:-~ cOl:lI:lonl:r ,r,cd as in~Cl'=' 

changeable terms. ;;jtrictly spaald.11g, hcr.1ever, 1-~r. Ea.ssjn snid, a company is .m 
associaticn of persons for busin~s or otller purposes and u:ay be incorporated or net~ ... 

l'.r. Bassin ru:-ther st'ated tmt a p?.rtr.e~h:i.p is a volunt.'.lry contrac_t or ass-:"i:->ic:.-:. 
tion betw-ecn tr.'O er rrore person~ to place the money., effects., labor a.11d/or- slaJ..l of 
some or all of· them in lawful coa.merce a- bu:;iness, wi t.h the underst:mding th.at 
there shall be a proportionate sh.l.r.ing of tho profits a!1d lo:;,ses .:irncnr, the:~~ A.."l 
a~sociatiou, Mr. Ba:3sin stated, is the union of .l. n1.:i:-er or persons fer some s-paciu.l. 
purpose or blzine~sa It is eenei-.:-lly an unincor?('rated society~ nnd my consis~ ot 

bod;r o! perzons united ond acti.11g together without a charter but !~r.;unr.·i:, to th:eJ 
ods and forms used by inc-orpor~ted bodies for tr"' pro::;ec,..itlcn of a <"c.~on en-4:.c~ 

. • The, word "c:zsochtion" is a. generic te:r..l and ma.f .:it dificrt"nt. ti=cs _J 

RE!:>TRICTED 
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~eh end a valunt;.ry "-SSOC.i."l ticn , SU ch as 
~e-- person::; ~-:ho fcr..=.~c! it, or- a corr,or:,.tian 

Mr. Ota.be st~ted th.-:t t,~sa definitims \.er~ saLI.sf~ctory c:.n1 .:ould be help­
ful in pz:opc:-ly tT~~:zl;;U .·~ tld.:., 1\!'ticle into J.:.•:anese~ I!e t,l-:011 t'.Si:;d ii' the 
various religiou.s [70U:--:,; c:mi. foundaticns in tl;s ;.in.itod ... t.'.'.r.c~ 'l':·pr-e cm:;:idercd 
-juridicai ~r.;cns, ,ll':d. ,,t.et.r.or tl1cy l'.'ero includ~d i."1 p:1r:,.~r:~th 3 .. 

Mr. Bassin replied that orea1ized reliJ::i•-·;i_ group::; and foundatirns may be 
.juridical. pers(:n s,. but are usually ur.i.ncorporatl.>d associations •. 

Mr. Otabe inquired l-:hotm!" a..~~ .[:,.}1..:J wru. covered by p.:ragr::i.;h 3., snde 
if• so, l-Jhat ,-:ould be the rulture of n~t.i ntl trcc:trerrt accurded ;;uch orga:,izations 
in tm United ~tates. He e;q,la.in£:d th::i.t a Z~h:l lisl'k1. is a dul,r org!!.t".izcd jv.rl-=­
dical per~;an with r,i van property, ostabli::;hed .i.'o;.• the p~p::::e of employing or dis-=­
pos~g of stid property for a given public µurpo::..e.. ,';n c.x.:ll:iple 0£ a ~ud5:..1, Jlog.-n,; 
he added,. would be an • endowed private llbr:1ry., 

Mr •. Bassin replied such a.'1 c:-ga.'1ization would be ccnsidered a juridictl 1)6?"'=> 

.son in th3 United States, pursu.::nt to the provi;licns of parngrz.ph .3, if it were 
so con~idered in Jap:lD.. 

Mr~ lfag:tl. then o.~ed ,-:h.:t "juridi~ .. l status" ?:I.cant, -and inquired whether the 
t rceoG!)ition of jurid:i~ s-t.atus n:enticned in pn..rat7aph 3 J;;tJcJ.nt. ...njthi."1g more th.an 

t.he reccgnition of the existe,'ce of a jurid.icl p:;r::;cn. 

Mr ... Bassin replied th;;.t "jttric:ical sta.tus11 m~a.nt:"legal stat.U!.i", tha le~al 
positi:::u of an orgar.iz.:!tion in, or rd.th re~ct to.i the rest of the cc..~mityo 
Tm recog1ition ~c~tioned L'1 the sec· ud ~.:nt-3:1~:.: c! pc.n?.;7:::.ph '.3 .. h1a: ~.:.dckd, meant 
J.leroly the r •co:,iition by either Party of the e;d.stencc Md lceal status of. 
juridical ~rscns organized u.l'lds~ the 11l\·1s of thC? ct.":~ Fa.r:.y" 

- • It was then agreed !.hat the ne::,.:t rr:zctire ,:c-..ild ca held <.:n Friday, April:-'."ll., 
. 1952, with <a.scussicns to be gi_nc..'1 .f,rticle Y~. 

L 
RE.ST~ilCTI::D 



•• :--::,!,.\• 

·,, o~i:~~ ~:ti;;'iNsTR~CTI~N 

UNCLASSIFIED 

NO.: ~ A-852. Janua.r., 21, 1954 

83
s~ECT: Treaty of Friendship, Commerce and Navigation. 

ORIG:DI • r 
E . \ \ - • •• , 
:c!FO 
DCL ro: HICCG, BONN / 

1904, L a. 1954 •. 

-GER 
OLI 
L 
VO. 

CIA 
COM 
FOA 
J'OS i 
TR 

.;~7;.~ .. 

- . -·· .• 

Reference HICCG despatch No. 

There follow the Denartment's COlllr.l9nts with res-cect,;,_to the 
po::I.Jlts raised by Dr. Pau.1.ich at the January 4 meeting regarding 
the p::-ovisi ons of Article. II, paragraph l. 

• ,... 
: . . ~ ' 

l •. The basic purpose ~f the treaty trader provision and o~• 
the legislation which authorizes the extension by treatrof liberal 
sojourn priv:ileges for purposes of trade is, of course, the • 
promotion of mutually beneficial ccmmercial intercourse oetween... • t: .. · ~<~..;;· 
the parties to the treaty. : There is no intent thereby to' atteinfit . i ,._ • -::--::.. • 

" ~ i1."i.:. ~:~: · · to regulate the particular form of business entity by which theJ > 
desired trading activities are to· be carried on. Hence it is the·· .. ~, 

r ..• 

.... . .. , ._. 

practice· in ad."lli.nister::l.ng tp.e treaty trader regulations· t~o·~1'pierce - ' 
the corporate veil" and to authorize. the issuance of tre·atj. trader·· -::. •• 
visas to qu.a.J.ified. aliens from treaty c.ountries whose· traa.:irig· •• F·1

•• .~. I . 
activities in the United States· would. oe carried- on .L."'l the· serA:'-ce·· --· • c·: ,-
of a domesti.c United States corporation .... Th·e important ·consideration "( 
is not whether the corporate. employer. i.s' doniestic-·or ·alien as t-d_·-· ~.--. ~ •• ·-']~!~it•\. 

i~~~3!r~~~~:3i:s • ::~~~t~l~~~~~;~~s :.~~~::~: t;~~l -~!~~~er ·,-.. · .... :..\.:.:_~.~.:·~.'.'~.:,=.:.:.:.~_;_-.:;_: .. ~_:_~.~·. 
principally between the United States· and the othertreaty.coi.m\rJ; __ 
(b) whether it is a Uforeign organization"· iri the" ·s.:.ri:is"e" that·-the·,:··- --· .,. 

~~~· _••.:··· ... '.·<·-.E;-.:.-.:.u._r .. _·_~:-:~:~·-_~_•.r.~.:.'..~,·._;:;:?·-►·~•·~·:.:.t_•.:~;_•· ::I.Jltenda to engage in. inter.national trading .. activities· fu·the· s·ervice _ ~. 
of the corporation·is duly qualified for status as a treaty trader 
under 22 CFR 41. 70 1 41. 7~ -~~ .. ~~~er_ ~P.??:-:Lcab~e_.r_e~atiori'"s. . . 2_ : •. ~t:\\ 

... ·.. ';a,ili •• It.ii 
C ·- ·!----2. • The apparent discrepancy between· the ;treaty and "the Immi- .,,.. ,., -·-· 

gration and Nationality Act with respect to use of the term • •. •• ··:· • • 3.; • ·<Z}~{ 
11 substantia111 is of no legal or practical· significance· either ·wheri •• - :;:,--".7,3 :. 

consi°dered lll the treaty trader clause alone or taken toget~.e-~. ~th . t- . '.:~srg 

ONCUSSIFIDl'J .. "'';, the t1:~ty -~ .•• f I 
JRAFTED BY: ,. . APPROVED BY:· ri~}\f 
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. the treaty investor· clause. Use of the ter.n "substantial" in the treaty : 
trader provt.sion of. the Act merely gives explicit :.-ecognition in the law .·' • 

• to an administrative practice of. long· standing. It was not deemed necessary­
to. reword the treaty as a consequence, for the treaty provision as now • • 
worded has long been applied in a manner requiring that the trade for which 
eritry is per.:nitted shall ·be· substantial in charactero • This does not derive 

·from Article II(l)(c), however., /but from Article II(3) 1 taken together with 
• the general. right to apply reasonable and nondiscriminatory- regulations con-­
.. sistent with the intent and purpose of the treaty provision in ore.er to 
:·implement. the commitment and to ;protect the privileges accorded thereby from 
• -abuse. In the case of the treaty investor provision., however., the ter:n 

!\substantial" has been carried over from the law to the treaty as an aid to 
its constriction· and. implementation~ This was done s:L--nply because the investor 
clause, ·unlike the trader clause., is new and an established body of inter-
pretation. has no~ ;,et develo~~o .. . _ .. _ . . ... 

~ It may: be rioted in ccnilecti·on· ·with· hypotheti.cal ·c·a:seti ·mvolvirig • - ··---,--··· ... 
substar..tiality of trade· that this requirement is applied in ~ liberal mannero 
In detery;,;ning the substantiality of the· trade.within the meaning of· the 
treaty trader clause, monetary- or physical-· volume are no't used as· the--· --- . 
exclusive criteria~·. The intent is to assure that the· trade •• iri questicii is 
not a brief; isolated.· excursion into international· trade but· a sustained 
volume of bona fide·commercial transactions. Consequently, the riwnber·of 
transactions, the continuous character· 0£: the operations and a number of _. 
other factors are taken into consideration as w-ell. 

~ - ~- ·(rt ·is cellevea ·that ·n;~· Paulicn;· :i.-i- ·disciissirig· this ·poirit~· nad reference 
ui.an.unofficial summary of the new·immigration·1eg1slation prepared· by •• •• :·· .. 
Mr.· Frank Auerbach of' the ·visa Office .1-of the Department ·of··state.. This ·work 
is-·entitled The To:migrati·on·and Nationality A.ct: • ! Sunun.ary .. of"its Pri...ncipa::. 
Provisions; acl copies presumably are availa~le. in. the office . of . the . .. , . , 

~upe~sor.r Consu:L_~ne~~-•-) __ ........ ···- .. ---·· _ --··-·· .-~ ... _ --······•· ~-· _ .. -·--· 
-· 

3. Dr .. Paulich I s observation that· the • f:Lurig -oi' .. the period of -s·oj oi:irn 
for alle~ entering.the United States as non:immigrants·is-dcineby immigration 
af.ficers at the port· of entry rather than by ·consular- officers when the visa 
is issued is correct. However,' t.'1.is procedure· is .. specificalli required ·oy. 
law: and hence not merely' a matter of· administrative· convenience·.,-·· Secti·o:n 214( a) 
of the Immigration and Nationality Act ·expressly- vests the Attorney General 
with authority to prescril::e by regulation the period of time r or which· rioii..;. 
immigrant aliens may be admitted to the United States. • A treaty tr·ader· or 
treaty investoii by reason of the purposes of the treaty,· is :regarded ·as •• 
admitted on an :indefinite basis as to sojourn, provided, of c6urse;·that he 

• maintains his status as a trader or inve .. :tor under the treaty o Hence the· • • 
administrative regulations govern:ing entry and sojou...-n ( 8 CFR 214e2) c·ontairi • 
no specific li."ri.tation as to ti:ne. This does not preclude, .however;·requi...---e·,.;·· 
ments that the alien comply with reasonable ... proce'dures designed to assure th.at 

-~ he is 
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r 
he is maintaining his status as a treaty a.lien and other.dse comply-i_ng wi. th 
the conditions of his admission; and the measures raferred to by Dro Paulich 
are in the nature of such requirements. 

.-: 
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os. 1355, October 28, 1953; 1372, October 3•J, 1953; a..'!d 

SUBJECT: 

!'h~ ~eetin~ on ~"-'rch 16 was devoted to~ 
U.S. !rticle VIII on em~l~vment, nrofe$sions, 
and. U.S. Article IX on propert;r rightsa 

Art icl <? VIII. ?arai?r~vh l 

of 
• en 
t\) 

> 
~ 
........ 
OJ 
I ~ 

'I'he Germans stated that their preference remained to delete this ... 
para.graph., as being unnecessary, but that they were prepared to acco:nmo- a:i 
d.a.te cr.s. ,•fishes for its retention in the t!'ea.ty. They felt it to be in o, 
general acceptable as drafted, subject perhaps to linguistic clarifications~ 
and verification of their understanding of its intent. 'they had some 
q_uestions to ask, in response to which the U .s. side developed. ansi'iers a.s 
follo'?Ts du::-ing the course of the discussion: 

(1) The fi:-st sentence is of a general nature, being an el~boration 
of the principles of control and manage!!lent set .forth in .l.rticle VII, and 
is corollary thereto by emphasizing the freedom of management to make its 
own choices about personnel. Its major special purpose is to preclude the 
in!)osition of "percentile" legislation. It gives freedom of choice as 
among persons lawfully pre sent in the co>J.ntry and occupa. tionall~r q_ual ified 
under the local law. The Germans said they might wish to suggest some 
ling,.1istic revisions to clarify this last point. The _ _u,S. side said they 
did not feel that further clarification was essential::;~ especially as the 
ju:<:taposition.of the contrasting wording of the first,·-a.nd second. sentences 
gives clear clarification by implication; but declared their ~illingn~ss 
to cons ide!' ar.y reasonable proposal, in deference to .Ge_:p1an views .. ; No 
express clarification had been necessary in any othe:r:.t:ceat:,•;- to the:·oest / . ,. 
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I ( 2) The second sentence deals with a s-p ecial and lirni ted si tua.tion7 
I an~ r.ithin its fraoework goes beyond the first sentence, inasmuch as it 

waives "professional qualification requirements in the cases stipula. ted. 
These b.ave to do 1vith temr-iorary jobs req1.1iring special skills (e~s., for 
an .!merican firm, competence in ~~erican law and accounting methods) for 
internal ma.nage~ent pul'?oses; :!..~d no right is created to engage in the 
general practice of a profession in the host country. In reference to 
the question of entry into the country, necessary entr'J privileges are 
implied. With specific reference to the needs of a Ger~cm firm in the 
U-ni ted States, procedures are u:1derstood to be available ,;,:hez:-eunder tempo-­
ra...·•·y ·visas can be issued in properly justified cases. 

(3) 'l'he ;1ord 11 moreover 11 introducing the second sentence is :nerely 
a ccnvenient connective, and. has no special substantive significance. The 
Germans said that it did not carry over very well into German; and it was 
a.breed that it be translated as ,4edoct in the Ger:nan. te::da 

( 4) It was agreed to frame the first sentence in a ::nar.ner similar to 
that agreed on for ~rticle VII, paragraph l, to wit: 

"!fationals and companies of Germ2..!ly shall be permitted 
to engag~ within the territories of the united States 
of America, and reciprocally nationals and com~anies 
of the United States cf ~merica shall be permitted to 
engage within the territories of Germany, accountants 
....... et cetera." 

Article VIII, Para~ranh 2 

It was agreed, as in the case of the preceding paragraph, to reframe 
the first sentence along the following lines: 

"2. lfational s and companies of Ger.nany shall be accord­
ed r.ithin the territories of the United States of A.n:erica, 
and reciprocally nationals and companies of the united 
States of AMerica shall be accorded within the terr:i.­
tories of Germany, national treatment and ~ost-favored­
nation treatment with respect to engaging in scientific, 
educational, religious and philanthropic activities, 
and shall be accorded the right to form associations 
for that purpose under the la•,'Ts of -the c·ountry ..... 11 

Article IX 

Dr von sp-o-;;,,..~.,. c:-•,- fr .._, J .. • •• · · .. • ~----~ ....... .:..i:, om .,ne us uice ~1.nis .,ry who acted as principal 
technical spokesman for the Ge=man sice, coo~ented

1

that some legal diffi­
culties had arisen ~hich had not been consicered ciuring the earlier dis-
cussion of TJ.S • .2.:-ticle IX in Octoce.,.. 10:::.;; (-::"'"' .,..eT~,~ .... erc • + , ) 
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?age _________ oi 

E.icl. !' 0. ----
Desp. Xo.._ __ _ (Clas.ri;icahon) 
F:-c::::. __________ _ 

'-h;..c=. re;uired e.dd.i tio!':.a.l ex2lan::.tion. Ee noted th::.t 1,hese_ difficul tie~ 
I ;~rtained. :o exist ::.r.,: ·~er-::ian l e~isl a~ ion ·:;ith :::-e::;T,)e ct to the acc;,ui :i tion 

of !"etl p:::-ope:-ty by ali~n ~atu:::-al. persons anc. b.7 alien ju:-id.ictl. pe:::sons 
"residing abroad". 

The Ger!:lan ~ide • noted that limited restricti.:ms only were applicable 
regs.rding the acquisition of real property by alii=m nat·i:ral persons a.nd 
that these cu:::-tailcents were based not on Jederal but on old L~e~der 
lebislation applicable in n~burg ,. Eess e ,. and the part cf the P .. hinela..,.1d­
?ci.l atinat~ ·,1hich for!!lerl:,· belonged to iiesse. 

They explained that in the above-cited L2.end e:!:' the acquisition of 
::-eal prope:-t:,,· by alien nat1.t=al persons depended on autl:o:.:-ization granted 
t,J. t~e La.~~ ~ut~crities and th~t t~e nuichase contr~ct cocld not be ful--- . 
filleC. ~r..til th-: rer.:uired £..t!.thorizaticn b..:..d. been obtaina<l .. ·r!!.ey no:ed. thc.t 
+-i-- .~~-- .:- +-1-,.:, ..,. - i-~c: ,,~ ... --ct 1J ~m.~ .. ..,., 1· ~ Par t;,_ ~I"'~·· 1·,,~ t1.·c .... 0 ce ~.-e _.._.,e 0. ¥••- .:,,ll.-C.o.:..-e co._.,...... ec::;. __ ,,;._ ... -'- •·'-' "'---i.U. ~ ... , , •. n 
the au fu ,:,rizat ion hud been accorded, ~u t th.:.t the purchase contract was 
voided if the required au tho::-iz.1ti:,11 •.•,ere denied. -They added. tha.t tb.e 
ac~r.iisi-:i,:,r. of r-e::.l p:-operty by alien nat'.lra.l persons wo.s subjected to 
succ ari. auth.orizati:m not only in cases of acquisition by contract but 
tl so L1 ir.s;; a..'lces of s.c:p i~ i tion b;r intestate or testate succession. They 
st :-es sed. that t::e ezisting prov is ions r:ere being liberally ap:pl ied, and 
t~ct :-eciprocity tre~ties had been in the past concluded by Geroany with 
ot~er co~~tries ~hich waived the a.ut~orization re~ui:!:"e~ent· if likewise the 
countries concerned did not im9ose restrictions for the acquisition of 
retl property by German nationals • 

.<ic:uisition of Re::.1 ty bv .ilien Juridical ?e:-sons Residi!li"'.' .'!.broad 

]r. von Spreckelsen observed that for tee acquisition o: real prop­
~rty by alien juridical persons residing abroad p::-actically all Laende::­
required the ~ranting of an authorization before u purchase contract 
beca=1e valic •. fie stated that the ~eender applied the provisions on a 
lib~r:tl basis, and that old GeI'!!lan treaties had reno11nced the application 
in case other cou~tries had been prepared to gra.YJ.t reciprocity to Ger::.an 
juridical entities. 

He concluded that in view of these existing requirements it was 
difficult for the Germa...,_ side to acce:9t ps.ragra:9h 2 of 'J.S •. Article IX, 
a.r.d asked ';':hethe:!:" tee United states had ever granted natural and juridi­
cal alien ,arsons in the United States national treat~ent as a treaty 
right. 

The U.S. side reviewed U.S. treaty policy on this point and noted 
that 0111:t t1:e 1953 tra2.tJ~ 1?:ith ... ?..rgentina ::'rovided fer national treatrr.ent 
~itt ras,ect to acquisition of title to real prop~rty, ani then only I i~ the case of n~tural persons. They ~dded teat the treaty nith ?rance_J 
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( C lasss f.::;tson) 

~g~n:1~Y r:ego~iated :oo~t l?,O year~ aeo h~~.~~~tained a ~i~i::r~:r~:i~ionl I;;~ naa oeen reJected oy ~he ~enate as con~~i~a~~ng undue 1n~e-1e.-n~- l~ 
:::-!:c:.~t'e .... ~ :-;.,-+-s• -"""C. tr.at trie ·:1olicy o: the Federal '.;ove::nl!!ent for years h::;.d 
..,, ... 'J .,_ -o·- ~ ' -- • • -
been to abstain froo. interfering ;,.,ith State regulation of Lmd o,-:nershi:;,. 
They st.'.:.ted. that the prese:1t text of paragraph 1, U.S • .f..rticle IX, ':'l'hich 
gra.!'.!ted national treatmen~ v:ith respect to the leasing of land r:eeded for 
t::::e::;..ty purposes 'l'ri thout according a similar right :or tr.;1: holding of land. 
by t~tle, represented an internal lJ.S. compromise on the question cf how 
far alien la.?:d tenure should be the subject of treaty commitments. 

!hey stressed. that the present text gra.'1ted the r:;reatest advantages 
fo.:- nr:1ctical. treaty purposes and added, with respect to clause l (b), that 
many· States did. not have discriminate ry provisio:n.s in their legislation~ 
In ttis connection, they noted that half the States ~ad no disability laws, 
and perhaps 15 - 18 othe.:- States had variously slight or partial disability 
provisions, such as South Carolina ar.d Pennsylvania ~hich applied acreage 
li;1;.itations of a rather i::ild sort;· Nebraska, w~ich permitted full ownership 
inside ~unicipal i ties but not in rurEJ.l 3.reas; and ':1/isconsin which 9::evented 
l~ge scale holding of farmla.!ld by aliens by imposing acreage limitations 

-in rural areas. Tney added that only seven or eight States had severe dis­
ability laws as to alien tenure. They concluded that, accordingly, an 
alien would for the most part be accorded either national treatment or very 
libe:-al treatment in the United States ·r.i th respect to matters of treaty 
concern, a.~d that the u.s. proposed la~guage gra...~ted ~ facto reciprocity 
since any German Land could. ~ithhold rights to a U.S. natural or juridical 
person seated or domiciled in a St~te which imposed restrictions on Germans. 

The U.S. side noted that the issue of property rights by treaty was 
sensitive in the United States; and also that the proposed text placed the 
responsibility for any right with.held from a U.S. national abroad on the 
States which ~aintained disability provisions in their law, and gave the 
legislatures concerned a practical occasion for reviewing the need for ~ai..~­
taining disabilities which had been first adopted long ago when ·conditions 
were different. 

As to the enforcement of alien disabilities in the States, they said 
that no known permit system had been established and that the disability 
clauses were typically latent legal provisions that allowed the alien to 
take title good as against all the world except the State itself. As a 
consequence, they stated, an alien could buy land, use it, and in the typi­
cal jurisdiction have this right challenged only by public authority through 
the writ of office found. They explained that this ancient writ was often 
subject to lim.i tat ions; in Minnesota, for instance, if the il. ttorney General 
of the State d~d not challenge the alien's right within a specified nunber 
of years, the title beca.:ie immune to challenge. They concluded that, al­
though _?ar-ag:-aph 1 contained a re·servation, its effects 7tere normally of 
s~a~l consequence since there existed a large degree of alien owners.hin 
eitne:- by 'rirtue of liberal laws or practical toleration. -
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Frcm _______ .. ___ _ 

~ The Germa.~s countered that i~sofar.as Germany ~as c~~cer~ed sentenc~ 
oarpgraph 2 conveyea an apparent out no~ a real reciprocity since they hau 
no federal law which afforded a possibility to pronioit U.S. nationals to 
own land. They added that the lack of comprehensive laws to apply the 
treaty provisions for natural persons as distinct from juridical persons, 
for whom restrictions existed in practically all Laender, would make para­
graph 2 oeaningless. Referring to paragraph 4, U.S, Article IX, :hey 
observed that under the German license system the authorization, once 
granted, could not be revoked and that these considerations made it diffi­
~~lt for them to accept the U.S. formulation in paragraph 2. 

The U.S. side answered that paragraph 4,- U.S. Article IX, was a practi­
cal cozr.mitment to safeguard the alien against enforcemen~ of the old cocmon 
law theory under which he had no heritable blood, and its European counter­
part the droit d'aubaine. They added that the five year period allowed the 
alien to sell his property at a full market price and thus protected him 
against spoliation or sacrifice sales~ Regarding sentence 2 of pa=agraph 2, 
they stressed that it contained a latent reservation only, and that there 
was no problem in Germany since the treaty did not wish a country to worsen 
its laws but sou~ht only to establish T-inimura rights. They explained that 
in accordance ';':"ith its provision· a Land. could deny an authorization if 
sirnil~rly a State had a disability law and that on the other ha...~d, a Land 
would grant the authorization automatically in case no State disability 
la\v existed. If a Land, however, did not in absence of the treaty impose 
an alien disability, the treaty most certainly ~ould not in any way oblige 
it to change its system. 

'The German side countered that Article IX was the only irticle in the 
present treaty ~rith a marked and unbalanced reciprocity proirision; and 
they suggested that paragraph 1 be redrafted in a mutual me.nner to parallel 
the other treaty ~rovisions, and that parasraph 2 be deleted. 

This German suggestion was followed by a further discussion of the 
merits of the 1J,S. proposal, which was answered by a Ge~an assertion that 
they feared that· the U .s .. draft might provoke political difficulties for 
the treaty. Its conspicuous difference fro~ the way the treaty generally 
was set up would necessitate justifications in detail before parliament at 
the time of ratification; and they were not confident that they could give 
explanations that would readily allay suspicions in the Bundestag and 
Eundesrat. They feared that maintenance of the U.S. proposed text might, 
therefore, prejudice early.and harnonious ratification. 

At this point, Dr. Eecker being tec,orarily called. from the room,the 
discussion dig~?.ssed. to the follO\'l'ing three q1.1esticns asked by .Dr. von 
Spred:elsen: 

(1) ',':i th respect to clause l (b) ;11hather the v:ords "otner rights" 
incluc.ed C?ortgz.g-es, or ~hat, stressing tnat in Ger:1ar.y restrictions were I applicable :or only acquisition of real property 0 _J 
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I The U.S. side renlied that a sure treaty right being only accorded 7 I under cl2.use (a), the· \70rds "other rigr:.ts" had beer. used on purpose to 
ccve·r eve'ryt.tine not in (a) falline; ,-,,ithin the scope of the concept 
"ten.;.:-e of property". 

(2) The second Germen question v:as whether- it ?."Ould. be possibl~ to 
stinulate sure treaty rights in those States whose laws made specific 
exc~nt ion for treaty rights, specific mention being mo.de of i.Iissou.ri. 
!n r~pl~ to that ~uestion, the U.S. side stated that, aside from the :~ct 
that the Missouri law, at one time nt least, apparently pertained only to 
t::eaties existing at the time the law had been enacted, they felt the 
treaty had to be geared to the situation existing in the "hard core" group 
cf States. 

( 3) T:ie third. German question pertained to the phrase "acq_uiring 
t!:rough judicial process" in paragraph 4. 'i1hey asked whether this phrase 
was designed to cover a change o: o~nership as a result of sale of property 
under execution in case a mortgage en such property had not been repaid. 
':hey further went on to say that in Germany alien and German alike would 

. ~ot become the owner of a property by mere purchase contract, but only 
after finalization by a contra.ct of transfer (Aufl as sun;;:-). If a purchase 
contract was not fulfilled, suit could be brought again::.t the seller. 
'fhe·y asked whether such a 1 aw suit was also meant to be covered by the 
';';'Ortis "judicial process 11

• 

The U.S. side replied that if the reason fo~ failure to fulfill the 
;urchase contract was not due to interference by public authorities but 
solely based on willful and personal action o~ the seller, they did not 
see offhand the relevance of the latter question, though they would not 
hazard any final opinion. They suggested that Dr. van Spreckelsen v1as 
better qualified to analyze such a question; and they noted that their own 
legal counsel was unfortunately ur.able to attend today's session. They 
stated that though primarily ·the wor.ds "judicial process" had been moti,rated 
by a desire to cover mortgage foreclosures, wording had been chosen broad 
enough to cover other cases wherein a legal interest in property might be 
established by judge.ant of a court; for example, attachment in satisfaction 
of a debt other than a mortgage; enforcement cf a dower right; or the 
property settlement growing out of a dissolution of marriage in a com-
munity property State. Dr. von Spreckelsen said that he would probably 
o:ffe:- some language designed to clarify the term "judicial process 11

, ;vhich 
was not a term that would be easily understood in Germany. 

Conclusion 

Dr. Becker reverted to his proposal that paragraph 1 be ~utualized, 
anc. paragra;::. 2 deleted. E'e stated that he wanted. to stress that notwith­
standing the resultant narro~ing of the scope of the treaty prevision, 
1J.S. citizens and cor..:;ianies could rest assured. of be.ing accorded liber-al I treatr:.ent in Germany, in keeping \vith the basic purposes o~ the treaty t~ 
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r-romote friendly inte?"co11rse and e1;,courage oroader bu.si=:ess relations. 7 
I ~e did. 1;,ot foresee that ~e::-ics.ns ;-,ocld e:i:perience ~"/ d.i::::icul ties in 

ge'ttin,i the property they r=lig::t :c.eed ir. future. 

It was finally agreed that the C". S. sia.e -;,:culd su.b::.i t a redraft in 
comnliance with Dr. Becker's proposal, and recom~end it to the Depart­
ment. The U.S. side stated, however, that the7 woul~ be most happy to 
revert to the original U.S. proposal, if later after further consideration 
the Germans concluded that it "ould be feasible fro~ the parlia.l!lenta.ry 
vie,-rpo in. t .. 

The redraft in question was prepared and handed to the Germa.~s on 
liarch 17, copy enclosed. 
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Suggested Redraft, 
~rticle IX, paragraph 1 
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