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4Uf'b1,m COURT OF THFi STATE oF' Ntw YORK 

~ff OP NfsW YORK: _Part JO 

.9.6&inst 

;fl tLIA~ l<Tl\. :lNAR D ,. 

- - - .. - .. .. .. - .. ...... .. ... pii ~·· ~ ... ... ... - ... ~-... 

• . 

1'nurs day, Maren 22; :t 97 J: 

}1 e f O' ·r &: 

Hon. XAV!ff.R c. RICCQBONO 

A.pptJa.ran~eS} 

For the ,People: 

For the Defendant: 

.... --

JUBIS CF.:Di~BAtJMS, fi:$~. 

Ass1st,nt• Distrlct Attorney 

LO-U.IS f'.· STRE!L, ES~. 

'THE CLERK: Tnis is the ma:t·ter af Wi111a;m Jr •. r,(e.yn;ar.g_1 

Jr., indictment 33'7 of 19£;7. 

MR. 3TEE~: YOUl" Hpnor, thia is an application which 

I showed to your R9nor' s .law s~.c~etary t;his :mox• nlng and 

he informed m he is going.~~ notify the Di$tr1ct Attqrney. 

I indicated that wou,ld ·be ea.tiafa.otoryt and T Undorstaqd 

the Dis tr1 ct At tornoy is go!~ to t ai-ce a -pos J ti on w1 th 

regard to 1 t, •and I would 

{Gohtinued) 
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want to respond to whatever position he would take. 

Your Honor_. in1 tially, may I jus.t say that these 

papers were improperly served on. this offic&r and on 

this Court. 'l'hts is not brought as the orders sho~~ 

nor has th1a officer received any noti-ce, as requix,e,d. 

To get to tho me~its of this matter, this is an applicatiQn 

tor William Maynard to take a iie d:etector test·41 

l ; , ' 
• MR. c1mrillB-"AUMS: ~' As the Court well ,,knows, or 

, c:.anyone ·eise,• yo~ Ronq~, systems of justice a.re not 
~ . ' .. ;. 

! •'J t • .'. , 

determin•d oy macnineR~ spec1fi"oally lie detectors, but· 

:> 1~ ti~,-! d~tept}~~ ~f -~ iJJrf of 12. Counsel also well knowl3 

that lie dector results are inadmissible ~a cr1minal ·cases o 

the State of Hew York. 

Th.is is just another attempt by Counsel to bring 

011 f'r1~loua motione, and nave the~e thinp,a ptrik~d u-p 

by members of the press• which has,~ consia teri'tly:.,been 

Counael'• position in t"tiis matter, as he cohs:tst'entlt 

failed to mention the District Ac:torney·1s p&sition ~n 

Aa your Honor may be aware of, our office has been 

Vilified by the press as being the, perseoutors in this 

matter, whereas ·our point of v1~w has never been pres~nted. 

Ma is just another exarop'le of this type of trµng. 

Mr. 8teel 1~ bringing-what is not a prop~r motion; and 

it 1a his attoropt to fu~AAer influence tb~m against us 

in this case. 
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MR, STEEL: ii1irat of B.1.1 1 I ·would like t.o say that 

any orders, as· I understand it, the.ti are prepented to 

the Judge, in order for Counsel c.tr somebo·dy to g6 fnto 

a prison, in order ·to re~der some service with resard to 

the case, is in the nature of .tm ex'~arte order. ~i~ is 

ture, as 18B, county law, -and I'm ·sure that 1 t applies 

here. 

Whon your law aecretar.y intt~cated that he WflS goin~ 

to conts.'ct the District Attorn~y w1 th regard t~ this 

matter.I took the positi~n~~su~e. This 1s a mot1pn 

which your Honor is aware of, that the District _Attorney 

want$ to be aware .of it, I don't know if he ls ~nt1~lea 

~ . , but 1 t m~es qo,, di(~el\enoe to me. 
. r ,, l ~.~ '"'• 

_ In terms ~f t~~ ;~r!sd1ot1ona.l s~atu'8 of this motion, 
~ ., I·\. 

;·,must. say :th~t.; beci,u1is>r regard ! t a.,s ~n ex p9:rte' mt>tion, 

1 • :1:, ~}n\ t thlll~. ~9-a. ~i~tr
1
vit Attorne~ .has standing in any 

: • .~, /41 J I ~ 1 • , 

:·.n,1;sli11.p,, mann~r o'r"'r·oi½l to not+ce-. ~a·t•a a juri,sqi-ction~l 

argwnnt. 

I 11uppos.e I should answer.., the remal7k aSou,t 'bJ:it?" pr'esa 

in this case. The District, Attorney f1lea indictment.a 

1n this Court and commonl~ calls press conrerencea,, hands 

out written indictments and call~ press oonferenoe~, 

and effectuates front page news stoiiea in advance of 

trial 1 with regatd to their conten~ions in the. ease 

at tho time of indictment. 

Now, for tho Distri•ot Att.orne,Y to· come 1n'to, Court 

and to tell a Judge that ·1t resents defense counsel 

• making available court papers to tb.e press, .in ..-1$._ght 
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or its •conduct, when indi e.~n-ts are }landed d-.Q)W?l; is to 

my, m.lnd· just a. further a.vtemp.t ·on the p,a:rt· of tn~ 
,• 

District J~ttorn&y to r,ega.r(l the a.~rness to the press as 

a one way street. 

Tn other ·words, the prosecutioµ o.an make aocusS.t1ona. 

in the press, ·when they accuse .somebody r£ a• <.n:time • 

Now' I suppose the Distr1c.t AttQrne,y, s pof!1-:tton. is- that ,. 

det,nse responaee shou~d be s~~~ed. I ~e~lly r,~i in 
I 

a 1'ree and open. ·ao'c.1oty, ·~o· even grliap tha•t ..arsunrent, 

except to say that it 1T1akos m,, ei;iuddel:"., " . 
" ..(, ~ 

I would. like ~o a.ddl'~ss myself '-t~ th~ roe~its in :this 

matter-, as I th.ink s-our Ho.nor is aware t.. ,thl s•;, a~ee_ 1;,.{3'.et 

been a hotly 11 tigatod case:. The' papers w~,oh y'-OU:t' Honon 

has befol"e you on the motfon to va.oa.te judgement under, 
,. 

the CI>LR rule, 44010, have att~.cheil to them a decision'.~ c:,f' 

'»he J,ppellate, D,\v{ston.,I .-+r iou.r ,Honor qa.s, had the· " . " 
• ,.0\/. $;lt\ .. -1<\,:1 ·~·· •, 

• ,,, l' \ • 

Qpportunity alracady, y~ H9nort:b..£,\s seen tha.t two justt . .cH,~,. ....... r.,...... ... t ,:,.... • J ..r,- ... "Ii 

~ " \ t. ~ ~r r~ ~ ,/ j;,), ,, 

inol'ud{~ ··t~e :prbs:t~J,pg~ ~µs,tfqe·, '.':':f~1.,1.nd 12 str~1ght 
t 

errors_ ~in-.~b.i,s das~,. ~n lj,h,~·C,h.1 ~~~y would ·have, r,e~er1(e~ ",,. 
.. i ,.: •-. ti J ., ;. ',~\.~ ~ " 

deo1s1'on, inc\ludlns··'repeated 
1

~:X:&nP,les 'of. m1acor.duct. by a 

a--e_port on tp.at ·decis_ion. 

If the Di~triot '~ttorne,v's oftt~e \Usli$3S to vi)i} t.n~ 
. ( ~ 

partidular a,esi:Jtant in tbat ·~as·e; as a s.pi,ning EtXamp~e ot 

or 1 ta offi.ce and becoftle d~fensi vc 'ibout th~ .. ,p;res,.slz-eport 

{+nd or the decision of the Appellate Biyfs1 oh,· ftr.s ~ 

-Department of the S~ate of New York; again, Oo~rts~x has ~ 
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no way of· dealing wit;h th~t. In any-"ev~nt. ~t 1s ~l'ear 

that ·when two ~us,tic.es .say, and· one of tnem the xi1sti_rig­

u1shed presiding justi~e, fiiad 42 straigh:t gr.ouncle for . ' 

roversal 1n one aa.~e, that one 1s 1n· .fact, dt~l:tng ;tii'!ih 

,a matter Which is ~xtremely so~ious o ·The- ser1ous.nesa als.o 

1s emphasized because the~a was a hung jury in the £1rst 

t~i~l in thnt case, and the Defendant in tbip case has ~een· 

1no~:roorat&d f'or soJ:Tl$· .f1ye and a half yaar&·, .and beca:µee 

as ll mtJ.tter •Of fa.at,• bh.iB is Q case which f!'r. the J5~odu~- of 

eye w1tneaa1dent1fieationt who ~re stra.ngera to t~e Defe~da.nt 

In othor wo:rda, none or· tho ey~ td t:rre·~aes. knew ~he Defendant, 

had ever seen him before; ·at ant tim~. -other· than ,theizt 

alleged. viewing of him co~itting, the prime.in question. 

I have Qit.ed to yO'Ur Horto.r in my last memoran~um: al~ 

the huge mis justices whiqh have ocoti:rred iri ·~the law as a, ... 

;result, in.cl.u.ding the s trange.r identification. 

Justice l?t:-ankfurter,. no P't:'eat .libera.1 ·as a jurist, but 

uertainly nn extremely·fai~ 1,iinded .Justice. !s.~uu..t~d as 

S}lYing that stranger ey,'e wi,tne~,sidentifloationa are 

vtrtun.lly worthless. 
·, ' 

'. ~-,· 
t,i: Jury was out thr~e days. I.t Aid ·come in on t~e sao.ond 
<;~··" 

/_, &.."ld aay 1 t 9onldn' t, reach-~ verd1ot, and, .. final.ly·· 
-~ . l 
.. :..:._{i,. . 

. l:f1d oome irt on the tn;trd day· .and found my olit)~t. 

, 1t:y of the lowest possible qount, a. man alaught,er 

• and an 1n9,~ct~n~ pt mur~er in the .. f1:rs,t degree,. 
~ ~ t .., f.\o•.._ ,,,,, .. ,...,. .. 1-.,,i .,. .• [f' 

.... ~-- .: ... , ..... C: ;i ...... ~ . ' . 



.6 

1rb.ere is now ·bef'ore, your· Rtm:or the- moti,on ·basEfd 
'\ ;, 

on newly· discov'ere!i .evidtme~. J>jirt of that mot1:6n allege.a . •. 
,'. 

lfha.t I c-onsid~r tQ··be,, fr~ly, sca.nct.elous conduct ·on .tfut. 
; , 

·' 
pa.rt of ct"lotb.er part!o\lla,.,. Aaa!:atant Dir;triot a.ttorne;t 

~d/or the ~ol~oe. 

My motion. p~pers :m.s.ke •+t var-;; c;te,ar that g1Jfb. the 
"""► .,,. ~; ,, 

fae t that I am .not a m,Qtnb.er, of the oft'ie'e and, don• t' know 
{' 

what .occurred, 1ntern9.lly; it's dlffi"oult to perc.e1ve what, 
., r· ~• ..w ,..,,. :"" ,~;.,,..:: r .l' • 'l~, \J\' > .\t tt, ~ ~ ..,. 
, f. , ~ t•a ,. ·' .J .J • ' l ';. \f',, 

ooc~rr'edj 'axdept"¥ fo'r~ 'lj ~-t.f"ti.t:Jt. t tha.'t cSOme body- W};l.S>• was. lr•ld. ,, 
•' 

for aev:~fi niohtqa: .as(~'fm~~v~r ~1p.· ess ln oi~~l jail;, 
~- { w ,. "' '> ~ r •. ,.,.,,...a t.. fl"' .. • ~ "'i">,~, i 

been. dr'ugged t and tllat, t s::.admit'te'if.'"'.in the pa~ &:rs .. 

had 

MR::· bim~SMi, U~n-~iira~:r,(iµ !l}~an, itdm1ttedV' 
(· 

MR. STEEL1 Drµg .d<;>sag~s· ape. no~ d.oni~d,, ,and the 
.~'I: ~ • 

letter wt-th ·reg~ to -the 4r:us 'dQsag~s eomes: .t'r,oni, the 

warden or ci v1l ja.tl.· ~e l~tter w1 th rogar.ci' to tl,l.e ; e .• ,,~" ... 
~ .,,,, ,. .. 

,medication of th.e, Jn9.ter1&1 wi tn&ss, vt~tlb.. spt91-':ri,s. 1x~ct1y 
r 

what he got for what: P.ev!~a, ai.1.~ there is a let-tel' iLttecbed 
, 

to the ~apers tha~ waa wri~te.n by a ~sychiatr~st, \wlio 
;~"< 

.f'Qr a P,eriod of tim~• t'+'rr fa?!f' h~ just· res1'gned'1 had be&n 
~ ~ 

it:1 c~.ge of th(? &nt1re men~~l h,-~lth unit in. the. C1 t_y . . ... 

' I just want to make .it cle.a.~ that 
\ 

thare is no adm1~s1on on th.fl part ot ti:ie Dia trict Attoi-n~i '!3 • 

01'.f1oe that, we had any1;.h1hg to ;•do. W.i th -th~ 'd?'ugs ,· \ind Mr. 
t 

Steel 1itrying to :1mply that. ~we adm.1 t tijs.t we drugged '}µm.; 

which 'is not true• 
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MR. STEEL: Tbe fact is that the drugs were given. 

There 1a no explanati~n given for that drug dosage in 

the Diotrict Attorney·l s papers o 

Your ·RSn.or, if you get to that in this case - -

TH'l~ COURT: I have ,b~en through a (lOOd par-t of the 

material whioh, of c9urse, you will have to concede 

JlS quite subs ts.ntial, and as I say, I have been throup;h a 

good part of it. 

MR. S'.t'EEL:.. h~,a~tJ your Honor.,, I am telling your 

Honor thiij a~ bfckgr~undo Iim•als.o telling yourHon6~, 

and. IJro. sure •yo-q, ~re••~wa.re of "1b,,.. ... thnt w0 have appended to ..... 
OU~ -po,si.t1oij ·the ,swor.n taefimony or two people Who were ' . . • I ~ 

on the seen e of tho crime~ by v·iewJng-the ·::tp,ing f-;roiy. .~·1 ., 

different vantage points, one who d.1,d know Maynard 

from tho art; village, and it's eoncet!ed• ~b.ae h~. did b.ava 

a shop in the Village, h'e~test.tfied .. to that. Thia 

pa. rtioular person viewed different segments or the entire 

activity which let to the killing, and said that a,t two 

oruclal points he didn't see M.ayT18.l"d the.re, and he ~ aw. 

What was eoing on, Again,, your Honor w:i:11 have to evaluate 

that, 

I must say your Honot.>, that reprnsenting a. al1ent who 

has spent five and a hal~·yeara in jail, in circumstances 

or this type is a weighting burden. It weighs heavily on 

anattorney's head, feeling himself that type of respons­

ibility and knowing that his olient bas years ahead of 
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him, of continued incarceration if he doea not obtain 

relief ,.t And in tp.e ·spirit of really r'eel1rtg the, effects 

of. that weighting burden~ I _have submi tte~- to your, 

Honor the mot~on tor a l~e detector test, whiGh was given . ' 

to you this mornin~; 

I dq it, among ~ther Beasons, beqause I noted iri th~ 

press recently, after the Assistant District Attorney 

out in ·~ueens was subjeet to a h 0Artdous in.,stance of' ,wrong, 

that there w~s a story ln the paper which s_aid ,tha·t 

essentially the DAs 1n many of yhe couBties now, 

in stranger eye wJtne~s situations, were taking the 

posi tlcn that the lie det~ctor test was worth ·while. 

With regard to the wholf:! .nis tory. of th.e ·nefendFl,nt;' s 

request for a lie aetecto,r test, pere~ I would cite to 

your Honor the tra.nsceip; in the firs·t tr1.a.J.:, pages 

769 through 772, in w:hfch a le~ter, which 1s people's 

exhibit 29 was read.in tbat cas$, ~nd the letter is 

transcribed in the minutes. It was written at .a 'time 
;; ~ 

when the Defendant was incarcerated in Gernany, and 

he wrote to the District Attorne~•s office from Garmany. 

He was in uermany, pe was fiehting expedition •at the 

samel time h?-~i'!~~~e :t:~:1l!r~;~5· to ;:the .LJistr-ict Attorn·~y•-e 

office, and h~ ~n9-a tp.e .~!3ttep...,~ and I quote 11 I'm a:ppt?~ling 
" "t\ ,,t - ~ ;{ • ....... 

to you qn th,~· e;:f.;owi~;-~~•:1i¥ID~!:1tJdecency and your sworn 

duty· to· up};lf:?id Jus.tiPf);--r~ •,t9orpughly investigate this 
;,,-.I { , • l , I, 1 

' \ J. it:- ,.., .... ,,. A, .~ Ii' .J' t 

charge f'ixed against me~ I will submit to a lie deteptor 

test, or any other test you may desire; to establish' my 



9 ., 
~. '•"1 
/'Id~ '\. 

innOmenoe. Respectful gentle.~tinly ,~rµ.s t', Willi-am 
_, 

Ma.yna:rd, ·Ju.ni or 1' • , 
I y -

unfo;rtunately", in- Dec~ember. of!. 19~7. 1 Tba t wa.a, 

came i:q.to _this oase on Octob~~- of, 1~10 •. At' the ·tlr.ne I 
\ 

came i~, tpe Defendant ha~ had one. trial~ H~ ~a~ had a 
'.> 

hunf> jury; he h~d at'tempted to :r"epr:esen,t himself at a 

second trial and he had g9tten· Jnio t}:1.a,•t t1ra1 Jind felt 
.. 

that ··he -just couldn't ·do it ~nd th~;e would 'ti~ _a mistrtal, ,. 
~ ' 

s.nd I came 1tito the. c~s~ 13.~ the r,equest '9t liie._si's~e'r._ 

who is ari extraordinary -S.CV,lptres;s ,,in the Ci ty·•'o.i' .New York~ 

and· when I intefrviewed Mr, May,nard in the tombs,. ·r h:a_d no •. ., 
backgroll!ld or 'iqea about this case~· One of t)l.e firs~ 

;, things I asked h.irri. was, -,11r yciu tn;tbrnit to a lie .detec~~?'~ 

~ test, and he told m'.e; at that t,ime, th.at fro:n;i the ";r1ory 

·beginning he was -will1,ng and ~nxiaus to submit t"p £.\. lie 

detector test;,but from tq,e' veray, beg+t,lnin.g· 'the Dis_t:t>iet 

Attorneys office 'had' refus·ed :tt>,,give.,J1im t'.b,at "type of tei3t • 
• fl •. '!t 

'then I con'duc.ted. whatever int.,7rvh,ws I eould, and. I t~J;,k~d· 

to quit~ a few people a'l;l.out_ !1r ." Ms.JI,nard. I irnlke~ tq 

friends of h+s, like William .$t?yrph. I talk~d to people . .. .,, 

he- had worke<l ¥1,~}?.,. .. and, J:. q.eve'.)..912~.<t a..,.f eel1M al:iout him; 
I j ,, t ,1- ' 'I- ~ ' ~ ( ' 

~ I, t \ , i , ,,,,,. • t:, • t" • . 
which la.wy'ers somet\lmel gert·'t,,iii1"h·~,Ja·~e•;- that,,my: ~lie'l'l,t 

was innqcen~.·~{; fipt .. t~o~ti~t'~~~~\ '~~ .r a~ke'1 M:fi .•. 313.'WY,~!', 
,: ; J -( t .. ,. I ~' ... ,.. ;.i •' f ,;. "· ... .,, L ,., _.~, ~. (-J,l, ""• 

' • i;,'( ... ' ~ • ./ t. ·~-·~ "'I. •• 

I .sµgg~sted to lii~\. tfiat a lJe 'd1f&~o-to
1

r :teSt'·b~ a.c.tnfntstered 
'•'/'"L "1 • < 'i 1 ! • ,, . l' ,,. Id~~..;.. ~! ~. ·~ • 

~. ,,, f '·--~, ... 

to Mr. Mayna:r:d•·'a.hd-·?1~ynat!tl, at;, ~tlae.-,,time, ~ugg6&te,d tha-t he 
. . \ 

take sodium 'pentothal,. linq take: whatever.- th,ey 5iould gi:ve~ 
l 

him, in order to ~es9lv& this ma~ter. 
... Mr,t Sawyer t-e.fus~d • 

"• . 
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, .... 
' I ha:ve, since 1970,, a;~ ey-ery time :t. have ever -talked 

~ 

to an Assistant. D-~ abo~t this c~se, I su~gested that Mr~ 
~-

Maynard be allowed to tak~ a lie detect~r ·t~st. Frankiy; 

I come into, Court 'nbWJ asking, that your Honor sign this ,, , , ' 

crder so that I can µave .sow19b'9d¥ g-'o- in and giv.~ Mr, \ 

Maynard a 'J.ie <;lete,ctor test, ln ·:1 sl tua.ti~m ,where [ &'.hl, 

oonvinoed on the merits,·, He should prevail without takin~ .. 
" 

any kind of tests., s·? thilt X . .come in asl<:ing for this 

examinati?Jt ~u~.lY.,.~ynvirf;d .. or:'., i~s ~~~eome, a:q.d ·I S?tl-· asking_ 
• • J •· ,. t I f .- , •·· l . 4' l · .. , r 

for the ex:ilmfra ti on,, in• thi.t, .sp,1'td. tl.J • 

report 

asked for that examina~1oµ 1 and your Honor is sitti~g 9n 
,, ' ~~ 

this case. What i·s t~e _ycsture of tl}is c•a's.,e, you-r Honor?. 

The postur.e is a cas4 in which J .fee;i. i't; has •just been 

a. mom1mentai 1njustio_e/ ~nd ~ ,w-ant ;to Sbe .reli.e,r, and I 

want to seert quickly. 

Let me 'Sf:lY th'at at this tiine r ·have. 't}?.e papers befo're 
'• 

me, which have thus far been su.omi tted. ·r don't know f~ th~ ·, 

-District Attorney wishes to aubmi t a~y a:dd1 tional papefrs., 

H'e has till tornorro~ to submit ~qdittonal papers if h~ 

wishes to. As I have indicated,. I have 'g6ne tbr,ough a 

very substantial .part of the papers tµat hnve been 

submitted thus fa.r,. 

THE COURT: I am aw~re <Sf the •fact that,t}lis matter·, at 

tl)e> first t~i~l, ended in a ·hung· jury. Tl:tljl,.t -a uhfrd tri:al 



•. 

,,. 

ll 

iou had an interm5ediate.i ll'l!strial there when the. Defe~da:q.t 

att&mpte~ to reprq_sent himeelt. Au the tliirld t~1&1/ a.rte~ 
"it- • :!'- ·~ ... ,. .. 

.. 
a aubstantial amount o:r dellbetts.tio)'J., the- 'jury did" -ebme • 

¼ 

in with ·a verdic·t f.>f guilty; as 'ha.a· been stated by Mr-., 

Steel, to the lowest tlegre~ of homicfde· that the .Jury could· 

find. 

I am also not unawa.~e ot the fadt that whep tH1&~ 

ln&tter went .up on ap·;ieal; to' the Ap~el1a.te Division and , 

th1a 1_ or course, I have g).ean_erl from the pa.pevs pefo:re me·,. 
• ~:. 

aa well as what has been said in this Courtroom, -'that-· 'the 
. 

Appellate Division, by a dtvi·de~ Court, on .a three to.· two 

4eo1a ion foiµtd• or rather- it se't toi;tn !n m:tnort. ty op1n19n:,, 

that two of the J~atioes· of that Oourt. that' was Justlo.­

Steven~ e.nd· Justice Mtµ>phy• Selt that this m&tte:r sho.uld be. 

sent-0ack for a new trial ap.d th~t there we~. n~merou~ 

erl".'ors, 1n their ·opinion., AES I say_., one opin107;- in Vhiob.. 

Justice Murphy cortcurre'd ,~ :tl}o.t' thp mutt~:r· shpul,d be senir 

·back '.i!tor another, trial., .,~ 
.\sie now have t111s app).1eat1ort wn,-1eh is be·1fig ma.de 

on this newly •discqv-0red.-evidenoe fl.rid, o-f oourae, YO\l hav~ '· 
\ 

the application for a. lie. detector ~e~t at tl1,is ti'Me, at • 

the expen·ss., as I read in tf_l~ _pape~t.i; at th0 e~pen~e of· 

tqe defense. 

HH~ ST2EL: 

rirHE C0URTt Frankly• I dontt '1cn.6w why, under th$S~ ... 
~-- ~«- _,., .11 

ciroumstanc~s, there sho;ul4 be objection. I·•- ;again,. 
1 

~~ • : • '. --1--L,: ..,.., -=::;_f~t,:_;• j---ir.~. '"": ...-. •!'~<,-, -------
./ !'1-..,.: \ .. "\ <. '\.-•f .. l ,.- ... -p,~. 1 .,. ...... la. 
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not unaware of tqe' ;'fao~-· ~ha;? tb),~ tS"I not admissible 
~ .. 

evidence, but in a, si,tl;la.tiptl,. .whe.r~ you have a. very., 
I ,, , ' t . , 

I would say, tight questio~ where~ o;_e of the three 

Justices 1~ the Appellate D~ visi en hE.d :lecided to 

affiI•111, tr anyone, on the other hq.nd, had agreed wit~ 

the minority' opinion, that would have become the ma.jori ty 

opinion. So that this case could· very well have been 

I •m sure it would ha,ve be~n once agai,i:i- tried by ~hia time, 

more than likely. In a matter which h~s been wro~ght with 

• ome degree of unce:r;-tainty, I see no re.as on why, l f ·this in 

a.ny way can add to whatever may come, "Why this shouldn I t be • 

granted. However, I thlnk that at this point it ~at be 

somewhat premature. I think that this appltcation should 

be made if you wish to pursue it, a.ften,,the motion whi.ch i'fi 

before me has been decided. I don't disagree at all tbat 

perhaps this should be done. 

I haven I t, as yet, had an oppor'tuni,ty to read the 

entire, that is~ll the p~pers. In. r~ct, as l say, I don't 

kno~ if any more papers are to be.submitted, although 

I have gone through ~ost of them. 1 have come to s:S'1ne 

kind of a. conclusion which, of cpurse, I am not going to­

divulge at this· time, because, as I say• I have not 

received all the papers and I donrt -want to prejudge this 

matter in as far aa any determination is~oncerned. 

I want to take· a look at all the papers, but· I think 

that that motion lhould first be decided, and the people 
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' 
have now been put on not1c.~. I don't ·1,tnol( that ·there 1,.,s 

·~ 
any neoessi ty for a fo'l'mal notioe e..na formal motion. 

When I wns advised o,t:, ~ this morning., l felt th,at 

the people should be made a:wa.r,e, of' 1 t. I had my 

secretary ooromunioate wtth -the Dfa·triot Attorney,s office 

to determine what their posi-tion might be o Obviously, the 

Diatr1ct·Attorney 1s office 1::r opposin~ it. As I say, 

-unless you wish to put in any papers in oppos1tion, I 

think you hs.vemaiG.e your position qu:!te clear on the re~or,d. 

MR• CEbERB.A.UMS t 'MAY I jua t say on6 t'hin~? 

THE COURT: And I'm jµst going to say that I, "{OUlq 

take tne pos1 tion at th.is time I that 'any dispos itJon of 

this application should be withheld until the determination 

of the ~ction, which is presently before the Court. 

MR. CEDERBAUHSr I w6uld just 11ke to say, because 

of the very reason whioh -you~ Honor ment~qns, beoauae of 

th• closeness of the 1asu~s in th1$ oase,, and irnl'J)ortance,. 

I think that by injecting thia bypa of thfqg you are 

' compounding the unreliability. .In other words., it !a 

the position of our office that 11.e dt'St.ect·ors are not 

saying anything in this part1cula.r case, oecause of the 

very susce:i;rtil?LU!Y of the ,f'aots to outside fo:roe.s; whi'ch 

may not bo undQP ou:r .. control, in that the 1nj€ioti,on of 

additional issues 1n this ease may be pr,oven unreliable, 
~ . 

Why oompouna the matter- a:n,Y more? 'lhe.:t is basically my J :/ 1 
t: 

position. 



THE COURT:' 

that your off.i¢~ !la~ t~·k~n; art'cl, •) t muy .be ~,,.yery prbper 

po1i t1on, and 1 t may be the fact., 1:Iowever, I gu~as.Ll1ke 
\ 

everything else, these are susceptible to th~ positions 

or oth6r people a.s well, because otheiI' people place a: great 

d•al o.f reliabil1 ty on these tests. The fa.ct of tJ),e ,matter 1 

is, tnut we know that they· •. &a.hnot be use:d as eviden,6e.. But 

they have, 1n soroe inats.neea,bei3n'l;;~11ed upon in 'tho ~ota.11ty 

of the circumstances., and thts m:tght p;arb.n.ps be one of tbose 

' situations whore Wd hnven. 1 t ac tuall,Y p;ranted tp.ia applioa.tio· 

and dependi~g, of 9~urso, upon what the roauit~ bf thi~ 

test ma.>1 be, as:;iuming that. they do grant this app,:J.i•oation. 

In the totality of the· cir:-cums ta.noes th 1a ma.y b'Q something 

that may be deslreable ax1d s;1ould .not be <len1e)4.. ijy• the 

sa!lle token l 1m not saying, a.t this time, that I will 

grant th1sapplic,atiori._ ,J; ~ant tne oppo:rtuni ty of '?'&Eldin~ 

41,1 of the papers• or· mu.k.ing a deter1nine.tion of the 

prinofpal ZTJotion whfch ia be~ore me, 8.?}d I wi'll h.9ld 
> 

ma.king a dete:t'!ninat1Qn on thia~pplication until that 

1l1hank VOU' ,rour Honor. , ., ., ,1 

Tip.; COUR'l': I -will hold these pey.pers myself. I will 

hold ·them in abeyance in·. the mean.time. 

Cow:-.t Reporter 

Certified correct. 
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