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Indiotment 337-67
SUPHEMR COURT OF THRE STATE OF NEW YORK
GGVETY OP NGW YORK: Part 30 ,
.ﬁl“ﬂﬁ,jvwé‘-&~ﬁ—~~a--ou.--a-—--.;f-lr*a-‘mw-p'

THE PEOPLE OF Mo STATE OF N#¥ YORK -4

against :

WILLIAM WAZNARD, 1

Defendant. R

I I R I N R TR
'

' 100 Centreé Strset, New York, N.Y.
' Thursday, March 22, 1973
Bef ore:
Hon., XAVIER C, RECCQBONO
Appearances:
Fer the JPeople: JURIS CEDFRBAUMZ, ES5Q.
Asststant Distriet Atborney
For the Defendant: LOUIS P, STRAEL, BSQ. 3
THE CLERK: Tals 18 the watter of William A. Maynard,
Jr., indigtment 337 of 1967.
MR. STEEL: Your Honor, this 1s an applicationh which
I showed to your Honor's law secretary this moarning and
he informed me he I3 going to notify the District Attorney.
I indicated that would be satlsfactory, and T understand

the District Attorney 1s golng to take = position wlth

regard to it, and I would
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want %o respond to whatever posltlion he would take.

Your Honor, inltially, may I Jjust say that these
papers were improperly served on. this offleer and on
this Court. Thls is not brought as the orders show,
nor has this office; recelved any notice, as required.
To get to the merlts of this matter, this is en application
ror William Maynard to take & lie detector test,

R

*

"'MR, CEDEZRBAUMS:+ As the Court well ¥nows, or

j{anﬁenb‘Plsef your- Honq?, systems of justice are not

¥oa

datébmiﬁad by machines, speciflcally lie detectors, but:

t e .
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H
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sig’dgteééiéég’pg'}g{gri of 12. Counsel also well knows
that lie dector results are inadmissible to criminel cases of
the State of Hew York.

Thia is just another attempt by Counsel tbﬂbring
o frlvﬁlaus motions, and have these things pidﬁgd up
by members of the press, which hawg.consistently been
Counsel's position in this matter, as he consistently
falled to mention the District Attorneyis poésition in
any way.

A8 your Honor may be awarse of, our office has been
vilifled by the press as belng the- perseciutors in this
metter, whercas our point of vi8¥ has never been pressnted,
This is just another example of this type of thing.

Mr. 3teel is bringlng what is not a propsr motion, and
it 1s his attempt to further influence them against us

in this case.




MR, STEEL: Flprst of all, I would like to say that
any ordors, ad I underdtand it,; that are presented to
the Judge, in order for Counsel ¢r somebody to go into
a prison, in order to render some ssrvice wilth regard to
the ouse, 1s in the naturs of an ex’ parte Qrde;’. This 1s
ture, as 18B, county law, -and I'm sure that 1t applles
here.

When your law secretary indicated that he wgs going
to contect the District Attorney with regard to this
matter,I took the position, sure, This 13 a motion
which your Honor 1s sware of, that the District Attorney
wants to be aware of it, I don't know 4f he 1s entitled

but it mkes Bo di{f‘fenence to me,
: In terns of the 23mﬂisﬁicticma.}. status of this motlon,
i I st say thaty ’oecause I regard 1%t a8 an ex parte modtion,
| I gon't thlnk the Distsri;ct Attorney has standing in any
why‘,shape, mannexs' or “om to notlce, That's a jurisdictional
argument.
T muppose I should answer.the remapk about the press
in this case. The District Attorney filea 1ndietments
in this Court and commonly calls preds conferentes, hands
out written indictments and calls pre;ss conferences,
and effectuates front page news stories in advance of
. trial, with repatd to their contentions in the case
~at the time of fndictment.
Now, for the District Attorney to come into, Court
and to tsll a Judge that -1t resents defense ocounsel

'- making avallable court papers to the press, in 1ipht
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of its .conduct, when indietments are handed down, 18 %o
my. mind just & further atténpt on the part of the
District attorney tb:negéré the acoess to the préés as
& one way street.

In other words, the proSecution can make accusdations
in the presd, when they docuse somebody of a crime,
Now I suppose the District Attorney’'s position is that;
defense respdnses_shauld be sepded, I Peally feel in
a free and open. society, to even grﬂsﬁ that argument,
except to say that 1t makes me shuddar. a

I would liks %o adéneas mysalf to thg merits in this
matter, 48 I think your Honor is aware, thig" case hgd
‘besn a hotlyilitigated case, The' papers which your Honor
has before you oh the motfon to vacate Judgement under
the CPLR ruléf 44,010, have attggched to them s dscision” of
the &ppellagﬁ P&Yis%u%, I YOar fAenor has had thé . _ -
Qpportunisy alpcady, ycur Honor h&f seen that two justices,ﬁ
1nclud£ng ‘the presiding Jpstice, Tound 12 straight
errors }nfthia aasg, in ﬂh%0h2§hﬁy would ‘have revaésed
decision, incluéln@ﬁ;;ﬁe;ted sxgmples of misconduct. by a
specific Yistrict Attorney Iin this case. Thé -presd did
report on that-deciai;n. )l

> g s %
If the District Attorney’s ofPles Wisles to vial thé
particular agsistant in that ‘¢tase &s a shining éxnmplo of

of its office and become defensive &bout theg_presspeport
and of the declsion of the appellate Division, first
Department of the State of New York; again, éOpnspl has

B
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no way of dealing with thdt. In any event, it is clear
that when two justices say, and ohe of them thé disting-
uished predlding justice, fimd 12 straight grounds for
reversal in one ‘caﬂsé, that oné 1= in fact, dealing with
& matter which is extremely sorious. The 8ar;ibus,nese also
is emphasized because there was a hung jury In the first
trial in that case, and the Defendant in this case has bPeen:
incarcerated for sbmve* fiva and a half yepars, and because
as 8 matter of fact, this s a case which %14 the product of
oys wltnessidentiflication; who are sStranpers to the Defendant
In othor words, none of the eys wlinesses knew fhe Defendant,
had ever seen him beforey ut any time other than thelr
alleged. viewing of him com;ircting‘ the crime. in question, '

"~ I have ¢ited to your Honor in my last memorandum all |
the huge misjustices which have ocourred ir “the law as g ;a:f
result, including the stranger identificatione

Justice Frankfurter, no great liberal 'as a jurist, but

gertainly an extremely fair minded Justice, I8 ﬁquo&ted as
saying that strangsr eyp witnessidentiflcations are
virtually worthless, Yes, there was a oonviction here. |
Ji,}ury was out three days. It did come in on the segond *
@m and say 1t conldn't, reach & verdict, and- .finally
Aid come in on the third day-.and found my olient.
@1ty of the lowést possible count, a man slaughter

1 and an 1ndictmenq pr murder in the first degree,

by ?d“\.l\ﬂ”’lyv




There 48 now '_before,' your- Honor the. moti\onﬂ'basgd
oﬁ newly discovered svidencs. Part of that motidén alleges
what I cbnsidqr to--be, frankly, acanaelous conduct on tha,.
part of another particular Assistant District Attorney
and/or the ‘i)ol;ae.

My motlon papers make 1t very claar that gtV9h the
faet that I am nét a member of the ot‘fiee and. don't kmow

what occurrec’f inter{xall.yy' it's difficult to peraeive what,

occurradﬁ exdeptw i‘o‘r*“ ﬁ!:céwfhb%f;f;m‘(t =somabody who. was held

for seveh month;s‘ o *wms.faqxrﬁsﬂ withess in civﬂ. Jatl, had

been. drug,p;iad, dnd t:l;a;s‘a, vg.dmi%aa’“"in the papsrs. ‘
v TR Ty you mean, -adnitteds ‘
MR. STEEL: Drug dasagea are. not denied, and the |

lettor with regard to the drug dpaages comes. from the '

warden of civil jail,” %he ]:‘gtter with regard to the (< . 1“%;1

medication of the materiael :walbnaas. wkﬁbh, spegifies. exsotly

what he got for what perled, efid thers is a lsttep attiched

to the papers that wasg writ;ﬁex; b*:sr 8 psybhiatri,st, who

for a period of time,rin fagt h‘qﬁv;jusﬁ* resigned, had been

in chavge Gf the entire mentel hahlth unlt in the City

A

Dap artment of Comocjﬁoz‘z. . "

M., CEDERBAUMS: I just want to make 1t clear that
thare 18 no admission on the part of the District Attorney‘s:
Office that we had anything to “do with the drugs y and Mr.
Steel t¥trying to imply that ‘we admit that we drugged himy

which 1s not true,




MR, STEEL: The fact 1s that the drugs were given,
There is no explanation glven for that drug dosage in
the District “ttorney's papers,

Your ‘H8nar, if you get to that in this case -~ -«

T3 COURT: I have been through a good part of the
material which, of course, you wiljl have to concede
as quite substantlial, and as I say, I have beén through &

good part of 1t,

MR SE{'}:EL* Pigm'f; your Honor. I am telling your
Honor this ag bgckgrgundo Iim -alsc telling your Honér,
snd I'm sure -you ;pe»fé,ware of tby:that we have appended to
our rosition ‘the Sworn teeﬁimo‘ny\of two people who were

on the scene of ghe ::rime;v, by viewing-the thing from .
different vantage polnts, one who d{d know Maynard

from the art vlillage, and it's éonceded that he did havo

a shop in the Village, hBctestified.to that. This

P rticular person vieved different segments of the entire
activity which let to the killing, and said that at two
oruclal points he didn't see Maynard thers, and he $aw,
what was going on, Agaln, your Honor will have to evaluate
that,

I must say your Honor, thet representing a client who
has spent five and a half ‘'years8 in Jjail, in circumstances
of thls type i8 a weighting burden. It weighs heavily on
anattorney's head, feeling himself that type of respons-

1bility and knowing that his client has years ahead of

. e o)




hinm, of continued f{ncariceration if he does not obtain
relief. And in the Spirit of really feeling the effects
of. that welghting burden, I have submitted to your
Honor the motion for a lle detector tesi:, which was given
to you this morning,{
I do it, among other péasons, begause I noted in the
press recently, after the Assistant District Attorney
out in Queens was subject to a hgl’éridoué instance of wWrong,
that there was a story in the papbr which said that
essentially the DAs in maeny of the coumties now,
in stranger eye witness situations, were taking the h
positlcn that the lie detector test was worth ‘while,
With regard to the whole history of the Defendant's
request for a lie detector test here, I would cite to
your Henor the transceips in the rirst trial, pages
769 through 772, in which a lestter, which is people's
exhiblt 29 was redd in that cdse, snd the letteér 1s
transcribed in the minutes, It was written at & time
when the Defendant was incarcerated in G;rmany, *emd
he wrote to the District Attdrney's office from Germany,
He was in Yermany, he was fighting expedition -at the
same’ time h& wi&b‘te th.igs fl;ttex to <the Vistrict Attorney's

office, and he engis the :ett?rw, and I quote "I'm appealing
to you on thg grou‘,nd; pf:'&;g;na;; :decenoy and your sworn

~ duty to uphold justiog;»twnt};oroughly investigate this
charge fixedﬁ against met Ih will submit to a lie deteptor

test, or any other test you may desire, to establish my
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innbsence. Respectful gentlamanly trast, William

Maynard, Junior™. ‘

That was, unfortuna%él&i in Degember of 1967, 2
eame into this cade on Octobgr of, 1970. At’thé‘éime I
came in, the Defendant nad ‘had one. trial. He had had a
hung jury; he had attempted to ﬁapresent himself at a
second trial and he had gotten .into that tiral and felt
that he just couldn't 'do 1t and the;e w?hld be a mis;riai,h
and I came into the c¢age 8%t the nequestigf hisisrsbérg
who 1s ai extraordinary acylptress .in the City~ of New York,
and- when I Interviewed Mr. Maynard in the tombs, I had no
background‘or‘idea about this case,t One of the first \ .
things I asked him was, will you %gbmit to a lie detectdr’
test, and he told mes, at that time, that from the Yvery
beginning he was willing and anxigus to submit to g 1ile
detector test,but from the*very beginning ‘the District
Attorneys office 'had refused to giv& hiim that - type of test.
Then I conducted whatevér intervfews I ¢ould, and I talkqé
to quite a few people abdut‘Mb;.Maynard. I balked to
friends of his, like Willlan Styron, I talked bo people
he had worksd xigh,*and L¥Qevq;oge¢ a, feeliqg about him,
which 1awyers%som;£imég é&ggin ﬁ}éa%e that my: dlLient
was 1nnqcan£.'§1 ﬁpnt togtﬁegt§¢&1 éna I asked Mp. Sawyer,

q3 kA ,,s .
. 5 : "ﬁ ¢ ;“3»* %"‘""“
I suggested to him;that 2 lie detéotor telt" bh admin{stered
ﬂ:m:ﬂl_’w. v . \'“"Wm uvp
to Mr. Najnar&'and Maynavﬁ at ﬁéaﬁwtime, suggesbed thaﬁ hé
talkke sodium ‘pentothal, and take: whateverﬁthey could giva

him, in order to resolve tbis matter. Mr,g Sawyer refusgd ,

o

3 b '
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I have, since 1976» at évery tite I have ever -talked
to en Assistant, Da about this o%ée, I suggested tha M?J
Maynard be allowed to take a lié detector test. Frankly,
I come intp Court mow, asking that your Honor sign thiqa
ader 8o that I can have somebpdy g6 in and give Mr, .
Maynard a lie detector test, in & siﬁuaxipn where I &m.
convinced on the merits,+ He Should prevail without taking.
any kind of tests, so that 1 .come in as¥ing for this
examinatiop Qplly c?qvi?ged of 1its QutCOme, and I am. asking
for the exam::fnaﬁion* in that spfit‘rli}.f I

I amﬁh%t“somieg QGJEhe xapdaty ?n 6f a cliént who

* is out of jail, 80" €ha%§%h§¥ev§}‘wouiq happen with it, the

PR

report cou}d beékéﬁ% %@b?ﬁ% " Your;&nnor knows that I have

asked for that examlnation, and'your Honop\}s sitting on

thls case, What 1Is tne%pcstﬁre of this ca%e, your Honor?

The posturs 1s a casé in wWhich I feel 1% has Just been

& monumentai injustice, and I wént £o sse rellef, and I

want to seeft quickly. " B P
Let me spy that at this tife I have ‘the papers before

me, which have thus far been submittéa. ‘I don't know if the

District Attorney wishes to submit any additional papers.

He has till tomorrow to submit additlonal papers if he

wishes to, As I have indicated, I héve’géﬁe throush &

very substanti{al part of the papers that have been

submitted thus far,
THE COURT: I am aware of the fact that.this matter, at °

the first trial, ended in a hung jury. THat .a third ﬁrﬂala
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" 'you hed en Inpermiggiates mistrial there whén the Dsfendant

- attempted to reprqsent himself. Ab the tHird trlal,” after

- & aubstantial amount of deliberation, the Jury did ebme

in with a verdict of guilty, as has been stated by Mr.
8teel, to the lowest degree of homicide that tha Jury could
find,

T am also not unaware of the facdt that when tﬁiai
mattor went up on apreal td the Appellate Diwision and
this, of course, I have glesaned from the papers §e£6re e,
as well as what has been seid in this Courtroom, that ‘the
Appellate Division, by a divided Court, on a tﬁree to two
decision found, or rather it set forth in minority opinion;
that two of the Jﬁsticas‘of that Court, that was Justice
S8tevens and Justice Murphy, .felt that this matter should be
sent back for a naw trialyand that there werdé numerous
errors, in thelr 'opinion,. Ag I say, ene opinicn in which.
Justice Murphy corcurred , that® the matter should be sent
back % for another trial, |

we now have thia apvlicatiort whieh 15 beiﬁg made
on this newly diacovarad -evidence and, of course, you have -
the application for a lie detector test at this t£ime, aﬁ
the expense, as I read In the paperi, at the expense of
the defensé. B
MR, STZEL: That's ecorrect, your Honor.

THE COURT: Fﬁamkly, I don't knéw why, under these

e

circums tancegs, hera should be obﬁection. I ém again,
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not unaware of t}:;e”‘facttfﬁ;bha:;? th‘}ss% :L?"- not admisslble
evidence, but in afsi‘m;atipx:; .v;rh&rc-; you have a very,

I would say, ’tight questityo;’lt wﬁere’éﬁne of thé three
Justices in the Appellate Divisicn h2zd decided bo

affiry, If eanyone, on the other hand, had agreed with
the minority opinion, that would have become the majority
opinion. So that this cvase could very well have been - -
I'm sure it would have besn once &gain- tried by this time,

more than likely, In a matter which has been wrought wlth

some degree of uncertalnty, I 8ee no reason why, 1f this in

any way can add to whatever may come, wWhy this shouldn't be -

granted, However, I think that{ at thls point 1% may be
somewhat premature. I think that thils application should
be made if you wish to pursue it, after. ,the motion which 1s
before me has been decided. I don't disagree at all that
perhaps this should be done. Q

I haven't, as yet, had an oppertunity to read the
entire, that is{all the papers. In fact, as I say, I don't
know if any more papers are to be. submitted, although
I have gone through most of them, I have come to & Mme
kind of a conclusion which, of course, I am not going to
divulge at this time, because, as I Say, I have not
received all the papers and I don't want to prejudge this
matter in as far as any determination is?:on'cerned;

I want to take a look at all the papers, but I think

that that motion & ould first be decided, and the peopls
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have now been put on notice. I i':ion'thlmow that ‘there is
any necessity for a formal notice and formal mation.

When I was advised of % this morning, ] felt that
the people should be made aware, of 1t. I had my
secretary communicate with the District Attorney's offfce
to determine what their position might be. Cbviocusly, the
Diatrict Attorney's 6ffice 15: opposing it. As I say:
unless you wish to put in any papers in opposition, I
think you havemade your position gquite clear on the ragord,

MR. CEDERBAUMST May I just say oné thing?

THE COURT: And I'm just going to say that I wonlg
take tne position at this time, that any dlspeosition of
this application should be withheld until the determination
of the mction, which is presently before the Court.

MR. CLDERBAUMS: I wéuld just 1ike to Say, because
of the very reason which 'your Honor mentions, because of
the closeness of the 1ssugd in this caess, and importance,
I think that by injecting this type of thing you are
compounding the unreliabllity. In other wérds, 1t is
the position of our office that lie détectors are not
seying anything in this particular case, bBecause of the
very suscepkibilify of the facts to ocutside forces; which
may not be under our ,,c‘ont;rol, in that the injection of
additional issues in this case may ba‘pgéven unreliable,

Why compound the matter any more? That is baslcally my i &’

position.




PR
” " =g «
~ . ' ¥ 'ﬁ ,t'*
s

I
.
P -
o " i

; A H

Byt
LTS,

. s
* Y ":w "‘! &
N - 4 o "
t L3 DALY .:é

THE COURT{ Howeveé% ag ‘T ény, this is the pofition
that your offi{ld nas taken; &nd '}t may be a.yery proper
position, and 1t may be the fact, However, I guess.like
everything else, these are susceptible to the positlona
of other people as well, bccsalse oth&r peoples place & great
deal of reliability on these tests., The fact of the matter -
is, thut we know that they-dannot be used as evidenée, But
they have, in some instanced,pesprelied upcoh in the totality
of the circumstances, and this mignt perhaps be one of those
sjtuations whore Wé haven't actually'granted this appllicatior
and depending, of gaurse, upcon what the rosults of this |
test may be, assuming that they do graént this application.
In the totallty of the eirtumstances this may be something
that may be deslreable and should not be denied. By the
same token I'm mot saying, at this time, that I will
grant thisapplication. I wa&nt the opportunity of ‘veading
a1l of the papers, of making a determination of the
prineipal motion which ig before me, and I will hold
making a detsrmination on tﬁis&pplicatién until that

&

time., alright?
MR, STLEEL:s Thank you, your Honor.
THL COURT: I will hold these pspers myself. I will

hold ‘them in abeyante in. the meantime.

Torraine Ellison
Court Reporter

Certified correct.
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