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trial court erred in not taking steps to purge the pre- stances indicated, and subject to the conditions stated, 

... 
judicial effect in the eyes of the jury of the remarks of the evidence will be admitted at trial. 
the special prosecutor. Appellant equates the situation [Text I The Court has heard evidence in this case from 
with that in which corrective action by the trial court was persons who are experts in the use of polygraphs. to ·~ 
required to avoid prejudicial error becuase the prosecutor establish the value and reliability of the results of the •• ... 
applied unbecoming names to the defendant. State v. tests. The evidence includes the following: 
Burnett, Mo. Sup., 4 2 9 , S. W. 2 d 2 3 9, I. The basic theory of the polygraph. 2. The reliance 
245-246(9 J ,[ 10, 11] ; State v. Stroud, 362 Mo. 124, 240 on the polygrapll by government agencies. 3. The reliance 
S.W. 2d 111, 113 (9, 10]. The situation presented by those on the polygraph by private industry. 4. The comparative 
cases is distinguishable on two grounds. First, the prose- reliability of the polygraph and other scientific evidence 
cutor applied unbecoming names to the defendant, where- such as fingerprint and ballistic evidence. 5. The opinions 
as here the prosecutor was reporting to the court the of the experts as to whether polygraph evidence would be 
names which the defendant had applied to him. Second, a valuable aid in connection with the determination of 
the trial court in those cases was requested to take the issues such as the one facing the Court in this case 

I· 
I 

0 

remedial action and did so. Here, no remedial action was and in the administration of justice. 
requested and the trial court did not err in failing to act The evidence supports the statements set out in thi~·A 
of its own motion. State v. Williams, Mo. Sup., 4 I 9 S.W. Memorandum. * * * I 
2d 49, 53[6]; State v. Bland, M. Sup., 353 S.W.2d 58"4; The polygraph is~ scientific device that measures an . \J;; 
587[7). records a number of involuntary body responses to stress. 

The denial of right to effective assistance of counsel is It measures and records blood pressure changes. pulse 
~ertcd on the basis that trial counsel * * * failed to changes, respiration changes, as well as changes in the 
object to testimony by the women, other than the skin's resistance to electricity.fltappears that the sophisti-
complaining witness, of the details of the assaults by cation of these measurementsLrs constantly improving and 
dciendant upon the.,1. * * * that it is likely devices will be developed for use in the 

Failure to object to the testimony concerning the future-to measure other involuntary body responses, to 
assault by appellant upon the women other than the stress. r 
prosecutrix. in the case on trial does not evidence inade• The' polygraph_ is based on the principle that the 
quacy of representation amounting to deprivation of right f'au onomic nervous system will respond to stressful con-
of counsel. Part of appellant's defense was that he was diti and tha.t sympathetic- parts of that system will 
incapable of committing four acts of intercourse. Trial respon ·nvoluntarily. These parts of the system are not 
counsel may have felt that permitting the entire occur· controllaSh:. Their reaction is automatic. ~ve!Lestab-
rence to go before the jury would add credence to the l~that'the sympathetic part of the autonomic~nervous 
defense. In any event, the testimony of the other women system cau§es internal organs of the body, the heart, the 
was so interrelated with the assault on the one that an breathing apparatus, the perspiration glands, the stomach 
objection would not have precluded its admission. See and others to change their activity when placed under 
State v. Wilson, Mo. Sup., 320 S.W. 2d 525: State v. stress, as for example, when confronted by an emergency. 
Swinburne, Mo. Sup., 324 S.W. 2d 746, 753(9]. [End 1 The polygraph measures some of the results of this 1 

Text I - Welborn, C. ~--1:ff):' automatic response to stress. Current vel'llk>ns of the ~ 
(State v. Johnson; Mo SupCt, 9/11/72) 0!_1 J {),,.fl'' 1 device measure changes in the activity of some of these£,,,., 

y; · internal organs, for example, the changes in the blood,· O .J.-: 
pr~_pulse, respi-ration, and the sweat gland activity.11v-tf?" 

ACCUSED PERJURER ENTITLED TO / . A lieAis an emergency to the psychological w_ell,,...being.~~01";-. 
, ~/ of a person and causes stress. Attempts to dece1v91 causer 

OFFER POLYGRAPH EXPERTS OPINION -4-- / the sympathetic branch _of the autonomic nervous sy_ste1n___ -"" 
Michigan Federal Court stresses progress made, ~..- to react and cause bodily char:iges of such a magmtude .• 

d •t· f I h ·d t xistu/1'~t;J-'- that they can be measured and rnterpreted. • 
a aptab1 1t3: o po ygrap eve e~ce O e 'Ir n C There are three types of interpretations that can be 
rules of evidence, and facts uf tlus case. . ~ given a well conducted examination: 

· · · 1 d er · · ~ · I. The subject is willingly not telling the truth. 
er ur defendant is en tit e. t_o O ier opinion test,- 2. The subject is telling the truth as he sees it. 

mony by polygrap rts concemmg the asserted truth- 3. The test is inconclusive, e.g. the examiner cannot 
fuiness of the allegedly pcrjurious statements, the U.S. tell if the subject is or is not telling the truth. 
District Court for Michigan holds, if he is willing to . ot mo .. han ~%'1>f w~V co~djcted te§t,, re~ult _in this 
ubmit to testing· by court-appointed experts as well. th'r .c clu~101J✓ anc\._,a"'nlt!Jlber(.9f..,tftt:m <ell1f fre....tcsted 5 . . effec I ly orl...retest. 

The polygraph has made great stndes m recent years, For a test to be successful, it is important that the 
and cases forbidding use of its results" arc not persuasive examination be conducted under controlled c1Tcmn-
insofar as they are predicated on the unreliability of the stances, that the subJect cooperate with the expert, that 
polygraph ,. appropriate scientific methods be used in connection with 

• • • h d · · · f h' the questioning of the subject, that the subject under-
How~ver, _as a precondition to t e a m,mst~ation ° . IS stands the meaning of the questions as they are asked, ! 

experts testunony, the defendant must suhm,t to tes.lJ,n.g that the recording device or polygraph be in good opcrat- '/)~\. 
by one or more court-appoil'lcd expert polygraph ing condition and be connected properly and that a .c:i,;, 
examiners, who will determine wh(.thcr the defendant can person skilled in the interpretation of the polygraph /" J 

• bc~d. If he can, they also will testify as to their charts make the interpretation of the test results . ..[filTi7 / 

opini1~ns ~f. his truthfutn·css on the basis of the teS ts. hfi;; group of persons considering the·mselves experts in 
(U.S. v. R,dlmg, I 0/6/72) . the use of the polygraph have recently organized to 

DiKcst of Opinion: A~-•part of his defense, this perjury . exchange ideas and improve themselves. The scientific 
defendant seeks. to offer testimony of one or more psychological basis for the polygraph examination is well 
polygraph experts whc:t'h.e asserts, will testify that, as a established. Tests are already utilized by police depart-
result of their tests, ft ~h' their opinion that he is telling men ts, various parts of the federal Government, and some 
the truth when he rnakes t!i;·.stalement allegedly the basis segments of private industry. Several major schools offer 
for this indictment.· Following., a pretrial evidcntiary hear- courses in the giving of polygrapl\ tests and the reading of 
ing, this court has determ'ined .. that under the circum- polygraph results. Opinions differ as to which of the 
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~arious techniques is best, but nothing in these· differences 
cast doubt on the basic theory behind the polygraph. All 
experts agree that polygraph evidence would be valuable 
in helping to determine the kinds of issues involved in 
this case and in the process of administering justice. 

Polygraph testimony in reality is opinion evidence, 
obtained from a necessarily carefully arrangL·d and super
vised interrogation. The results must he interpreted. 

At the outsi:t. it must bt> nokd that I his ras<' is Jl1e 
best ossible forlt'i;-lin the admissibility of polygraph 
estunon . Per·11r ,: I , •1v1n • o alse 

testimony. Th.: polv •ra 1h ,·x:1111i11ation is aimt'd exa<.:tlv at 
tli1s aspt>c o truth. A suh.1,•c·t's honest n11sta ·c• o tact 
·wm be recorJed hy a polvl!r:11h :is a lruihlul answer. 

u l' Jut 1c1a op1111011s point lo t•xclusion of polygr.iph 
results. 

(Text] Although these opinions are entitled to great 
weight in considering the matter at this time, they are not 
persuasive insofar as they are predicated on the unrelia
bility of the polygraph. This is a question to be deter-
mined in each case, U.S. vs. Wainwright, 413 F.2d 796 
( I 0th Cir. 1969). Techniques improve. The evidence in 
this case indicates that the techniques of the examination 
and the machines used are constantly improving and have 
improved markedly in the past ten years. 

The historical process of developing the admissibility of 
opinions interpreting scientific evidence is a simple one. 

Someone has an idea and a theory, e.g. that no two 
f, . fingerprints are the sam.: and that fingerprints can be 

analyzed, measured and catalogued; that alcohol in blood 
can be used to determine intoxication; that voices can be 
recorded, chartea and ·analyzed to provide a means of 
comparison for the purpose of identification; that the 
principles of radar can be used to measure speed of 
vehicles. This and other persons develop the idea and 

II ' theory until it has some acceptance. 
When opinions interpreting the results are first offered 

in Court, the underlying premises require a great deal of 
proof, as well as does the proper use of these premises, 
the necessary controls used in the specific cases and the 
appropriate qualifications of the expert. On proper proof, 

, .. ·' the evidence becomes admissible. The attention of the 
, ,. Courts at thl'f' point seems to be directed at the proper 
1,· qualification of an expert witness, including testimony, 

establishing the underlying theory. 
f./ Finally, the underlying principles and premises become 
t : so well established and known that the only real issues 
"
1 for determination in connection with the reception of 

evidence is the proper use of the principles, premises and 
theories and the use of adequate controls in the specific 

i ., case to assure good results. In other words, at this stage 
' • the Courts judicially notice the basic theories and prem-

- ises. They need no longer be proved. This is true today in 
t... the area of fingerprint identifications, ballistics identifica
:~; tions, blood tests for intoxication, radar and many others. 
, .,. Even so, properly qualified experts, persons knowledge
t:. able in the theory and practice of the special field, are 
• needed to relate the results and data to the issue in the 
1 :· case. Usually this involves the expression of an opinion by 
i the expert. * * * • •, 

The use of expert opinions interpreting the results of 
~ lie detector tests in Court is still at one of the first two 

,,, .. stages, .. and judicial opinions denying admissibility give 
way to the developments in the science itself or in the 

•1 techniques used in its application or in the interpretation 
~ of the results. The record in this case indicates that the !::.'. 

theory of the polygraph is sound and that it is directly 
t__. relevant to this case (a perjury case), and that therefore 

the cases denying admissibility on these grounds are not 
,/ controlling. * * * 
·'. • ,, The following problems are presented: 
':, 1. ls. the evidence of such a nature that the jury will 
, attach too much weight to it? 2. What is the effect of the 
;: privilege against self incrimination? 3. Will the trial pro
'. • cess be upset by the use of the polygraph? 4. Is there a 
t- hearsay problem? * * * 
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The evidence offered in this case * * * is not in any 
way remote to the issues to be determined. It goes to the 
very heart of the case. In comparable situations, the 
Courts do not reject evidence -· radar for speeder~, U.S. 
vs. Dreos, 156 F. Supp. 200 (D.C. Md. 1')58): finger- --...,,_ 
prints, l'eople vs. Chirnowitz, 237 Mich. 24 7 ( I 'J27); . 
ballistics evidence, Goodall vs. U.S., 180 F. 2d 397 
(C.A.D.C. 1950); blood tests, Schmcrhcr vs. California, 
384 U.S. 757 ( 1%6). Kemp vs. (:ov't of the Canal Zone, 
J<,7 F.2d 938 (C'.C.A. <'anal Zone 1948); voice prints. 
Trimble vs. llt-dm:rns, 192 N.W. 2d 432, (!971) and U.S. 
vs. Raymond, 337 r. Supp. 64 l ( 1972). The cvi,knce is 
,1dmitte<l for its worth, and the l'Xpcrt who attempts to 
make more from it than he should seldom survives a good 
cro~s examination. * * * 

In the other areas of scientific opinion mentioned 
above, science has been helpful on central issues and the 
opinions have not been rejected. Speed testers establish 
the central issue in speeding cases. Breathalize rs and blood 
:'ests establish the central issue in cases involving intoxica
tion. The fact is that, just as in these other cases, the 
relevancy of the polygraph• evidence is high and its use 
will likely protect both society and the defendant. * * * 

lt is argued that polygraph use will result in the 
injection of many collateral issues in the trial. This could 
be the case if the Court were to permit its use on all 
witnesses as has been urged by the defendant in this case. 
This Court is not willing to go so far. * * * As to the 
defendant, the issues are not likely to be collateral but '.. 
very directly involved. At the present time, the defendant 
can put his character in issue to establish the likelihood 
he did not do the act, Proposed Rules of Evidence for 
U.S. Oistrict Courts, Rule 404 (a} (I). A defendant who 
testifies may have his character challenged, Proposed 
Rules of Evidence for U.S. District Courts, Rule 608 (a). 
These issues themselves are collateral but are well estab-
lished and provided for in procedural rules as are their 
limitations. Fitting in the polygraph opinion will require 
no alteration of these rules. [Hnd Text] 

Although the polygraph profession is becoming stand- 0,-\ 
ardized and professionalized, it has not yet developed 
adequate methods of self policing. Furthermore, controls 
on the admissibility of evidence are necessary. 

[Text] The hurdle can he overcome, however, by the 
use of the Court's power to appomt experts, Federal -
Rules of Criminal Procedure, Rule 28, Prnposed Rules--Bf-
Evidence for U.S. District Courts, Rule 706. Because it 
may not be easy for the Court to determine the quality 
of the polygraph experts tendered by the defendant, it 
seems proper in such cases to cause polygraph experts of 
the Court's own choosing to be appointed who should be 
directed to test the defendant. * * * 

I 

,! 

In the event that the expert concludes positively that 
the subject is or is not telling the truth, the expert of the 
defendant and the expert of the Court may be produced _j. 
-and give testimony. In such a case, the Court's experts 
and the defendant's experts both agree that the subject is 
a person who can be tested appropriately and the· testi-
mony of each should be admitted, even though it might 
disagree on the ultimate issue. If, on the other hand, the 
Court's expert believes that it cannot be determined 
whether or not rhe subject is telling the truth, the 
opinion of both experts should be rejected. [End Text I 

If it turns out that the polygraph results are to be used 
against the defendant, either by reason of disagreement 
between the court's witnesses and defense experts, or 
because polygraph experts are offered independently by 
the Government, his privilege against self-incrimination 
still will not be infringed. A test cannot be made without 
the defendant's full cooperation. Thus, if adequate wam
in~ under Miranda v. Arizona, 384 U. S. 436, are given, 
the taking of the test itself is a waiver of the privilege. 

Any way, it is arguable that th'e privilege is not really 
involved at all. Coercion to obtain a statement is at the ~ 
he.art the privilege, and a valid polygraph test can involve <i:-....::.,l.,. f 
no· coercion. The evidence offered is simolv the ooinion 
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of the experts that the witness is or ivnot telling the 
truth when he voluntarily makes a statement. 

~ I Text} The trial process very likely will be subs tan-
;· -~ ,, , tially affected in a number of respects by the use of 
• •• - • polygraph opinion in Courts. 
• ,t"'.;~- It seems likely that fewer cases will reach trial once the 
~.<lf,

1
i ,'"' .use of the polygraph is fully developed by the prosecu

, tion and the defense. The validity of polygraph opinions 
is clearly established and when a method has been 

J 

C.o--
-~· ,. 1 

h 

\ 
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developed to assure the check on the defendant's clear
ance by the examiners, it is likely that more cases will be 
dismissed. In the same way, when procedures have been 
opened to permit government use of the polygraph 
opinion under the checks suggested herein, it appears that 
the probability of pleas will be increased. In either case, 
the result is likely to be a benefit both to the innocent 
and society and will eliminate many cases from the 
Courts. 

The argument that the jury will be displaced by a 
machine or by a polygraph examiner lacks merit. The jury 
will make the final determination of guilt or innocence. 

, ... 
Since this is a perjury case, the issue is - was the 

&efendant lying? The opinion of the polygraph examiner 
based on a properly conducted examination is more than 
character evidence, it is direct evidence on this point and 
may be offered by either side regardless of whether the 
accused takes the stand or puts his character in issue. 

In other cases in which the question of the truthfulness 
of the defendant is less .. directly involved, e.g. murder, the 
defendant and the government would be more limited in 
the use of the opinion. Only if the defendant puts his 
character in issue or if he took the stand would the use 
of the testimony be permitted by the government in such 
cases, Proposed Rules of Evidence for U.S. District 
Courts, Ruic 404, and the defendant could use this 
testimony only if his character as to truthfulness was 
attacked in any way, Proposed Rules of Evidence for U.S. 
District Courts, Rule 608. This result comes about with
out altering any of the well established rules. 

The hearsay problem must be put in context. The 
questions of the examiner and the answers of the subject 
are not received in evidence to prove the truth of the fact 
p.sserted. They have value and will be received as evidence 
pf the stimulus for the response of the autonomic nervous 
system of the subject that is being interpreted by the 
.expert, and to identify the opinion with a statement or 
act otherwise made of done by the subject. * * * 
• It is clear that a well conducted polygraph examina
tion, including the questions, answers and the recorded 

,, responses, is the stuff on which polygraph experts rely. In 
one sense, the expert is stating his opinion on what he 
sees, what he hears and what he knows are the psycholog

·;;.cal responses of the body to statements that are truthful 
-or not truthful. In this sense, he is like a physician who 
examines a patient and is permitted to express his opinion 
'on the physiological condition of the patient. This has 
nothing to do with hearsay. 

In another sense, he must report to the jury the 
statements made by the subject so as to make his opinion 
"relevant to the issue in the case, and as a result of his 
. expertise and the tests conducted he must indicate his 
opinion of the truthfulness of the statement. In this sense 
the statements supported by the opinion of the expert 
appear to be hearsay but since the very purpose of the 
·test is to determine truthfulness, the evidence should be 
admitted as an exception to the hearsay rule because of 
its high degree of trust worthiness, Proposed Rules of 
Evidence for the U.S. District Courts, Rule 803 (24 ). 
• • • 

The evidence of polygraph experts pertaining to the 
polygraph examination of the defendant and their 
opinion~ will be admitted subject to the following terms 
and conditions: 

1. The parties will meet and will recommend to the 

10-18-72 

Court three competent polygraph experts other than 
those offered by the defendant. • 

2. The Court will appoint one or more of the experts 
to conduct a polygraph examination. • 

3. The defendant will submit himself for such examina
tion at an appointed. time. 

4. The expert appointed by the Court will conduct the 
examination and report the results to the Court and to· 
the counsel for both the defendant and the government. 
. 5. If the results show, in the opinion of the expert, 

either that the defendant was telling the truth or that he 
was not telling the truth on the issues directly involved in 
this case, the testimony of the defendant's experts and 
the Court's expert will be admitted. 

6. If the tests indicate that the examiner cannot deter
mine whether the defendant is or is not telling the truth, 
none of the polygraph evidence will be admitted. [End 
Text] - Joiner, J. 
(U.S. v. Ridling; USDC EMieh, 10/6/72) 

DEFENSE MAY OFFER 
POLYGRAPH EXPERT'S TESTI 

Polygraph testing has emerged from scientific 
"twilight zone," D.C. federal court says. 

A polygraph expert's opinion testimony as to the 
results of his test of the defendant will be admitted at the 
defendant's trial on charges ;rising out of an alleged 
assault with intent to kill, the U.S. District Court for the 
District of Columbia holds. The polygraph is now reliable 
enough as a tool for detecting deception to render 
admissible expert opinion testimony as to the results of 
adequate testing. Cross-examination and careful instruc
tions should overcome the danger that the jury might give 
too much weight to his testimony. (U.S.•v. Zeiger, 
10/10/72) 

Digest of Opinion: [Text] The defendant, Errol Zeiger, 
is charged in a multi-count indi_ctment with having com
mitted, on or about October 9, 1969, an assault with 
intent to kill while armed, * * * and other related of• 
fenses. His counsel sought and was granted a motion for a 
pre-trial evidentiary hearing on the admissibility of the 
results of a polygraph examination administered to the 
defendant on October 21, 1969, by Lt. Hamilton W. 
Shoop, then a member of the Metropolitan Police Depart
ment. Over several days of hearings the defense submitted 
expert testimony intend cd to establish a foundation for 
the admission at trial of testimony of Lt. Shoop regarding 
the polygraph examination of the defendant. 

The Court, after consideration of the entire record 
including the transcript of the proceedings, as well as the 
memoranda of counsel concludes that an adequate and 
sufficient foundation has been established in this case for 
permitting the presentation of expert testimony on the 
results of the defendant's polygraph examination at the 
trial of this proceeding . 

The rule governing admissibility of the results of poly
graph tests in this Circuit was first established in Frye v. 
United States, 54 App. D.C. 46, 293 F. 1013 (1923) and 
has never been disturbed. In that trial proceeding the 
defendant offered an expert witness to testify on the 
result of a deception test m:.ide upon the defendant. ln 
affirming the trial judges's refusal of the proffer, the 
court. said: "Just when a scientific principle or d iscovcry 
crosses the line between the experimental and demon-

- strable stages is difficult to define. Somewhere in this 
twilight zone the evidential force of the principle must be 
recognized, and while courts will go a long way in 
admitting expert testimony deduced from a well
recognized scientific principle or discovery, the thing from 
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which the deduction is made must be sufficiently esta
blii;hed to hayc gained general acceptance in the particular 
fie!d in which it belongs. 
• "We think the systolic blood pressure deception test 

. has not yet gained such standing _and scientific recognition 
among physiological and psychological authorities as 
would justify the courts in admitting expert testimony 
deduced from the discovery, development and experi
ments thus far made." 293 F. at 1013 * * * 

Applying _the ·standard promulgated in Frye, the Court 
is n_ow ·called upon to determine whether the polygraph 
currently enjoys general acceptance among the authorities 
in the field. A preliminary task is to define the phrase 
"general acceptance;'' The cases following the Frye ration
ale have been carefully considered and they offer little 
guidance. It is observed, however, that acceptance of the 
polygraph can be meaningfully determined only with 
respect to a particular purpose for which the device is 
used and the degree of reliability required for that 
purpose. There is nearly unanimous recognition that the 
polygraph can achieve accuracy of better than 50 per 
cent, but few would accept the proposition that the 
technique is almost infallible. For the purpose here at 
issue, Frye requires such acceptance and recognition "as 
would justify the courts in admitting expert testimony" 
deduced from a polygraph examination. The general crite
rion required for the admission of evidence is its relevance 
or tendency to prove a material fact. 

In determining whether the modern polygraph has 
• gained general acceptance, it is appropriate to note the 

status of the detection of d'eception at the time of Frye, 
when polygraphy was adjudged to be in the "twilight 
zone" between the expenmental and demonstrable stages. 
By 1923 knowledge of the phenomenon of detection of 
deception, although it dated back nearly 30 years, was 
apparently confined to a small group of persons who had 
experimented with detection devices. Some reported a 
high percentage ·of accuracy in their results but few 
credible scientific studies had been published. There was 
scarcely any discussion of the subject in legal periodicals 
and the courts had not been afforded opportunity to hear 
and weigh testimony from the contemporary experts 
concerning the reliability and the acceptance of the 
devices. 

Today, polygraphy has emerged from that twilight zone 
into an established field of science and technology. The 
polygraph has been and continues to be the subject of 
scientific study and investigation, and although the precise 
limitations of the device and the intricacies which affect 
its performance may not be understood to the complete 
satisfaction of the scientific community, enough is known 
about it to confirm that it is a useful tool for detecting 
eception. • • * 

A cpmment is in order concerning tl)e consideration 
which the Court has given to the opinions of experts who 
are neither physiologists nor psychologists. Part of the 
holding in Frye was phrased in terms of "recognition 
among physiological and psychological authorities" but 
the general rule established by the case called for "general 
acceptance in the particular field in which {the poly
graph) belongs." Although polygraphy at one time may 
have been dependent on physiological and psychological 
authorities for certification of its reliability, it is no 
longer appropnatc to confine consideration solely to 
those discipline:;. Certainly any individuals who have had 
e!(perience in the spcdalized area of the polygraph, 
whether they arc medic.ii dr,ctors, scicnlists, or polygraph 
examiners, can contribute to llll' <'ourt's inquiry into the 
matters of acceptance an,I rl'liahilily. For this reason, 
testimony hy any qualifit:cl 1·x1wrl 111 lhc field of poly
graph concerning studies a111I 1·xp1·ricn1·1·s with the ma
chine is relevant to qucstinrrn wl11c:fr arc hl'fore the Court. 

The Court received tc~t1111011y fr11111 sever.ti experts 
during the course of the ht•arn1rs Vl,rifying the reliability 
to the polygrnph. John E. Reid, one of the kading 
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~} 
r··~ . . ~ authorities in the field, testified that in studies he had 
j:,;. , recently conducted in collaboration with Frank S. Hor-
;, • :-, vath, an accur:1cy of helter than 91 per cent among 
.: experienced exarninrn; was f<;rnnd. He· also asserted that in 
1 .. 0.:_ the 1966 edition of his text, Truth and Deception, f .• "t • co-authori1.ed with Fred E. lnbau, a professor of law at 
1 •• J: •• Northwestern Unh·crsi(y. the authors reversed the position 
.,. • on the admissibility of polygraph evidence which they 
.,: ,,,, t adopted in an earlier work because of significant advances 
~! ,": • in the field. • • • 
;:: • Lynn P. Marcy, a polygraph examiner with 15 years of 
t l , experience, testified that of the 30 per cent of the 8,000 
t ·, •• ·) examinations which he conducted and which were sub-
{:· jected to verification through supporting admissions, con-
., fessions, or additional evidence, only six known errors 
i:.:• :, ;· ~' were noted. The accuracy of his diagnoses was estimated 
~ in excess of 90 per cent. 
1• , . .-.. • David C. Raskin, a .psychologist who. performed re-
~.. search in the areas of psychophysiology, stated that his 
1 laboratory studies in simulated field situations showed an 
t•c.:,lf "· ' agreement among examiners of 95 .S per cent and a rate 
g:. ' •• • of correct decisions of almost 82 per cent, which was 
f • considered "quite good" for a laboratory situation. * * * 
.,\ •• Martin T. Orne [University of Pennsylvania} * * • testi-
• , fied for the Government that the true accuracy of the f' ii polygraph is not known but that there is agreement in the 
~- scientific community that the polygraph works "far better 
,; :, .-., than chance" and that he would place its accuracy at 85 
>,f ·•~ ·;'t;. percent or perhaps higher. 

1 Tho testimony of the experts and the studies appearing 
' ,.,.,,. ,in the exhibits lead the Court to believe that the poly-f. r .,. graph is an effective instrument for detecting deception. 
.,. The failure of the Government to demonstrate significant 
f ;,. disagreement with this basic proposition, the absence of 
1,4• statistical data pointing to any other conclusions, and the f ''i • accepted and widespread absorption of the polygraph into 
f the operations of many government agencies, all confirm 
f. • the Court's conclusion that the polygraph has been ac• 
f o· cepted by authorities in the field as being capable of 
( , •. _, producing highly probative evidence in a court of law 
f. . . · . when properly used by competent, experienced exam-
,<:.- ._iners . ., t ' ,. 
, ·'1:·. • Turning to the polygraph test in this case, the Court 
t,--_- •\. must consider the qualifications of Lt. Shoop and the 
F.'~ •, ·~ '·· ,_ .. ,manner in E_bich he administered the examination to the 
~.\ ·, ~~IJQ1!.!!_Ul he examiner's expertise is a 1,110St> critical 
/ ;'if)_ ')I_· t faacctor affecting the reliability and usefulness of a poly
:-·.·,~~ )._:_..grn.1111-gst,-fo passing on Lt. Shoop's qualifications, his, 
r ': .,, .. , 'education, training and experience in the field of poly-
• ' graphy have been noted and compared with the criteria 
:; expressed by the various experts heard by the Court. He 

received training at the Polygraph Examiners School, Fort 
'Gordon, Georgia in 1962 and has attended several ad-

vanced polygraph seminars since that time. He has admin· 
istered approximately 2,000 polygraph examinations for 
the Metropolitan Police Department and at the request of 
several courts in the District of Columbia, our United 
States Attorney's Office, the Corporation Counsel's Of
fice, the Federal Bureau of Investigation, and law enforce
ment agencies in Maryland and Virginia. Although he does 
not possess a college degree, his background, and the 
expertise which he demonstrated, convince the Court of 
his "proficiency as a polygraph examiner. • * • 

While the Court has found the proffer of expert 
polygraph testimony in this case to be probative, this 
finding must be qualified by a weighing of the probative 
value of this evidence against the policy considerations 
which mitigate against its admission. The problem which 
has traditionally caused the courts the greatest concern in 
this regard is the possibility that the jury might consider 
the examiner's opinion to be so conclusive on the issue of 
guilt or innocence as to intrude upon and usurp its 
historical role and prerogatives. The question is whether 
the feared tendency of the jury to attach exaggerated 
significance to the examiner's testimony can be con
trotlect. L'aretully conducted trial procedure can offer 
opportunities to alert the jurors to the value and limita
tions of polygraph technique. It is contemplated that the 
foundation for the examiner's opinion will be required to 
include sufficient information t.o enable the jury to make 
an intelligent evaluation. Vigorous cross-examination of 
the examiner and other expert witnesses will expose 
inadequacies which may have affected the results of a 
particular examination. Instructions to the examiner and 
to the jury can also clarify and distinguish the role that 
each is to play. In the course of his testimony, the 
examiner will not be permitted to give an opinion on the 
issue of guilt or innocence, but will be asked to assess the 
t~uthfulness of the defendant's answers to f~tual ques
tions concerning the crime and to explain the basis for his 
opinion; that is, his analysis of the defendant's physiologi
cal responses to the questions. After considering the basis 
of the examiner's opinion and the other foundational 
material presented, the jury may perform its customary 
duty of attaching whatever significance to the opinion 
that it believes is warranted. 

In the final analysis, the determination of whether the 
proffer of polygraph testimony can be presented so that 
its value to the truth-finding process overcomes the 
danger of over-emphasis by the jury resides within the 
sound discretion of the trial judge. The court should 
ensure that the jury has been adequately p-repared before 
it allows the examiner to state his conclusions. If these 
safeguards have been observed, the jury should be able to 
properly evaluate the ploygraph evidence. [End Text] 
-Parker, J. 
(U.S. v. Zeiger: CA DC, 10/10/72) 

DECISIONS IN BRIEF 

' ' 

The cases digested hm•e been selected as worth report
tnx, but are cmtsidrred suitable for abbreJJiated treatment. 
Texts of these decisions are also available for loan to any 
subscrilkr on request. 

ABORTION 

The 75-ycar-old state abortion statute is constitutional, 
the South Dakota Supreme Court unanimously holds. The 
statute provides for punishment of anyone "who admin• 
istcrs to any pregnant woman or who prescribe[s] for any 
such woman or advises or procures any such woman to 
take any medicine, drug, or subst.111cc or uses or employs 

10-18-72 

·~~;:,_ rfLZ "J:,,.rr . , 
t(i::~·;:~r.~,~t~ .. •,;,~ tl .f 

any instrument or other means with intent thereby. to 
procure the miscarriage of such woman. unless the same is 
necessary to preserve her life." The court notes possibility 
that the law "reflects a Puritanical view and should be 
repealed, amended, or modified. But this docs not convert 
the issue into a legal question or render the statute 
unconstitutional. * * * Its eventual resolution rests en
tirely in the legislative branch of <?Ur government subject 
only to constitutional restrictions. lt involves far more 
than an individual desire to have an ubortion and a willing 
aborter. The State, in our opinion, has a compelling and 
legitimate interest to dctenninc when, where, and by 
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UNITED STATES DISTRICT COURT 

£ASTERN DISTRICT OF NEW YORK" 

-against

PHILIP DIOGUARDI, 

~ 

72-CR-1102 
: 

--------------------~-~------------x 
I •• 

B·e f 9 re: 

'~~-- ' 

.,-\\';< 
:,,. ' 
·',j,'-, \ .. 

\ ' ... \ 

'" • r-. ,... :-~ :·. ; .. .. 
r .. ,.. ..·,. • ,.;., .. ·--·united States Courthouse 

Brooklyn, New York 

November 27, 1972 
10:00 o'clock a.m. 

HONORABLE JACK B. WEINSTEIN, U .S .D .J. 

WINFRED D. LEWIS 
' OFFICIAL COURT l}EPbRTER .. 
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which- I ·can ·place on the record if your Honor . 

wants. 

t,. tJ·.-. THE COURT:-· You'd better. 

·,: r MR. SLOTNICK: During the course of the 

'defense investigation, your Honor, it appeared 

to me that the defendan€ was not guilty and as 

a result of that it also appeared that there was 

another individual who was s6 guilty. In Mr. 

.Druker's absence -- other than these people in 

New York City last week -- I spoke to Mr. Dillon 

and indicated to him that there was a possibility 

that on Monday morning an individual would appear 

who might indicate to the Govprnment that he. 

was 'the culprit and that he had done such, and 

that Mr. Dillon indicated to me that if he did 

appear there was a possibility the Government 

might go along with an adjournment or continuance 

so that there could be further investigation by 

the . FBI . : : • · } -

As~he has indicated to me, he's not interested 

in prosecuting anybody but gu~l tX people: ... · , _. .. • ,. 

That did occur this morning. As a result 

of identifi~ation .in ~r. Druker's office, the 

Government felt that ~hey were ready to go to trial, 
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and they were not.Interested as far ·as ·r know, 

in:.fu~ther pursuing this witness. ·As a result , 

.of that, I've sort of been caught by surprise, 

your Honor. There are certain things that I 

have not been able to do such as; as I've • . 

indicated, the handwriting samples. One of 
. .. 

the other problems that I have had, your· Honor, 

is that I will be submitting polygraph ··examin

ations and te~ts to your Honor -- of course, 

your Honor will have to rule them admissible in 

evidence~- bf both individuals. And I would 

need a short period of time to accomplish that 

too, and that's why ·I'm asking your Honor for 

a short adjournment. 

THE COURT: I will go along with it· if 

:it fits in with our schedule. 

A11··right, why ·aon't you make your call. 

We'll-have the identification hearing in just 

a few. ,minutes. 

· MR. SLOTNICK: May I leave the courtroom "-'· :-:: : 

'':"' \ 

(~~·cess had. ) •, . 

{continued on the next page.) 
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UNITED. STATES DISTRICT COURT 

EASTER~ DISTRICT OF ~EW YORK 
* Of C 4 1972 y~ 

~-----~--------------~-----~--~-----~-x 
UNITED STATES OF AMERICA, 

-against-. . 
• 

PHILIP DIOGUARDI, : 72-CR-1102 

Before: 

: . ., ;1 .Defendant. 

United States Courthouse 
• ~rooklyn, New York 

November 30, 19 72. 
( 11:00 o'clock a.ro. 
) 
1 

HONORABLE JACK B. WEINSTEIN, u.s.o.J. 

_f(Jie?'r/'6y c:°e!'llfy Uiaf 't."::o i°◊l".,;;~~ o-:"·:t,s 
fi:\ru~ and acc-xr-ate tra..n.1::1,J.r,t t·•r-.~- - 1 
~§.nographic notes in this p::.·oc~:.; :..:.::.~ •. 

.. /1J/ I () ~ r 
//// l~f~:~/ ,~;1~. 

:: . lf~l'iciaI 'Cou:rti Re~0c"".:.:ci•·· 
\,/:,:·.\·.-.-:._:".'... Uk L n1_s1d.e_t _Cc.::._•~. 

,, 1~ • :.-: • •• 4,., -· - -

WINFRED D. LEWIS 
OFFICIAL COURT REPORTER 
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THE COURT: No. 
·, "' ~ r:i .r • •• : , s. . t ·. .. . . . .. . ,. 

MR. SLOTNICK: Will your Honor allow 
. .. : .· 

these to go in before the jury? 
.M • • •:,, ",: :_ ~-- ,, 

THE COURT: Yes, you can put it in. 
. ~ . 

If they want to make comparisons of their own.· 

MR. SLOTNICI{: Your Honor, .I have with 
.. . 

regard to our second phase of this day, or our 

first phase of this ·aay, I have flown in 

Mr. Gordon Barland from Wese Virginia, who is 

actually in Utah, but fortunately I located 

him last night in West Virginia. 

He is a psy(bologist who will give the 

basis of my p6lygraph hearing . 
. . , ::: \ . 

If your Honor --
. . 
THE COURT: h'hat is the basis of it? 

MR. SLOTNICK: The scientific reliability 
- . . ; ... · .... :. .. '. 
of polygraph. 

THE COURT: I don't need that. 

the literature in the field . 

I know 

.. .. 

. ·v. 
. '\~.!\ .. 

What I want to know is who were tha experts 
-~; . :.,., . . "': .. .. .,. 

anl1·.-.what their backgrounds· were who took it. 
'·: \ 

I talce judicial notice of the basis of 

' • \4 

the polygraph material. :. . 

MR. SLOTNICK; All right. 

. I. 

' 
' ' 

. ' 
I 
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Would your Honor allow Mr. Darland 

- . 

•• ,· • , • • ·- . : , • ' • , .,. •• . • •• I 

to testify as to the qualifications of the 
~ .. ~ . : ' ... 

expert who did take the polygraph? 

513 
~~ :,.,;-t 

.:.:. 
Mr. Barland is a noted man in the field. 

rHE COORr: Yes, ~11 right. 
• ' - ••• - ;s • • r -~ · .:. l: .. 

MR. DRUKER: Your H~nor, ~ just thought 

I would call the Court's attention to the follow

ing: 

Number one, Mr. Dillon and I last night 

strongly urged tjle Department of Justice to _ ._, 

give us authorization to.have a polygraph do~e. 

We were advised that notwithstanding the pecu

liar facts of this case that the Department 
-· -~ -~ ·:. .• 

_refused to get inv~lved in the admission of any 
. •., ... 

polygraph evidence· in any case. 

Also, I think with regard to the ·admissi-

bili ty o~ __ the polygraph _ · --test; . . I thi~k 
... -. ' ·:. - .. ~ .. :.,. ,._ 

Mr. Slotnick cited an Eastern District of Michigan 
• J . ·_; • 1 • • • 

case which relied upon a District of Columbia 

case and i~ is _my understan~ing that the D~part-
-.. . '\ 

ment of Justice 
. • ·r 0 1.1, 

appealed·_tne· Dist~i'ct. bf ·colurobia 

case and that that was reversed, the D.C. Circuit 

saying that the polygraph should not have been 

· , admitted into evidenc_e by the trial judge .. 
• • j • • • / • • I • • •• ~: "",! -;._ 

• 

L 
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your Honor 

~ ... ;·.:..:1. ~ :.THE COURr: What's the name of the 

case? 

MR. SLOT!lICK: Mr. Druker is correct. 

.THE COURT: U~ited States v. Seiger, 

Court of Appeals, District of Columb:b.a. ··.·:.-~::-:::' .s 

. ,·MR. DRUKER: Yes. 

MR. SLOTNICK: That's correct. 

THE COURT: and that was reversed? 

• ... ..MR.· DRUKER: That was reversed. 

' -~·-.. ' . .:. MR. SLOTNICK: 
·, . 

It's my understanding 

the reason it was reversed, your Honor, is not 

because the Court of Appeals did not like the 

polygraph, it was because they felt there was 

some question about this piecemeal procedure· 

at this stage of the game and I think they indi

cated and I have not seen the original decision, 

I spoke to·an attorney, Nathan Luwin in D.C. 

who related the following facts to me. It 

was his. understanding that they said·, .~ei-1,· if 

your man is not acquitted, come back. 

There was some indication of that. 

- .. ,:--. : ,:THE COURT: Well, they must have had a 

I, 
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l 
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slipsheet~ 

~R. DRUKERf -~ would expect that it ' 
would be available in the Court Library, your 

Honor. 

THE COURT: All rigbt ~ see if you c~ 

In any event, I have read Judge Joiner's 

opinion. 
: .,I.. 

,. 
... J. •• 

MR. SLO'l'NICK: May I also indicate --

THE COURT: . And I agree with it generally. 

• There are very grave-difficulties in connec-

tion with polygraph t~sts ... , . ._ .. 

One of the 
.. 

matters is that if serious . . . --~. . 

the juries begin to expect polygraphs in eyer-1 

case when the Government does not utilize a 

polygraph for very good reasons, the defense 

counsel.may argue explicitly or implicitly that . . 

that's a reason to find the defendant not guilty. 

In addition it would make these trials 
.. 

much more expensive and difficult, so I appre-

ciate the Government's position that th~y 

don't want to use them generally. 

But the situation here is so unusual 

that it does seem to ro~ that the Court as well 
I 
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~~ the Government and the defendant are en-

tit.led to some help, and we may get it from the 

' 
· Now, ·.I arn going to. apply the Propose_d 

Rules of Evidence fqr Un~ted. States District 

Courts and Magistrat~s which have ~een adopted 

by the Supreme Court, ::1ubj ~ct of course, to 

Congress I will,. even though they are not effec

tive until July. 

Pursuant to Rule 201, I .take judicial 

notice of the general background with respect 

to polygraphs. I don't.believe I have to . 

.place on the record, all.of;the extensive litera

ture· in the field. 

,1 have read.very widely and I think the 

material is available,-had b~en available for 

some years and has been subject to dispute by 

scholars. 

._ .·::I think that Judga Joiner su..>nmarizes 

th~ situation fairly well in his opinion exc9pt 

th~t I would modify his opinion somewhat, for 

~ , ... 
-e~ample, whe·re 

"·· ' 

he says tha't, 11Your auto:qouµc. 
... ~ f • f.,, • : .. :". 

'\\\/~ 

·nerv.ous system 
,._., ·' 

is not controllable," I think 
:, '\ 

that has to -be read as being not controllable 

... 

.... ..-....,,... .. _______ ·_ ... _~·--------· ... -"_~' 
I 

, .~·-Yf..~•..;:~~ ~=-~• ~ •~ .. .-..:,~"---

._,,, ... 
·,~.--~ '11!'., !.• -"'~&!<~~~,{ ........ _ ...... -

I 
I . I 
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·•: ·~ •• ; "·:~~ ~: .. ,9(1.CJ.t~! 0~ th~ ;'.)~rsori .. .,_,110 

by most persons. 
~l.;_;• \~ ,• :•:,, fo I•·•• ..... '\ "•~ •• i 

"Information with respect to alpha waves 

and other inf~-~a~i~~- a~- -t~ -~nt·r~l.lab:ility 
....... -~- : .. ... . : "": .... . 

of some of these matters indicate that some 
. . 

people may be able to control some of these 
,.. 

aspects of their body operations. " 
. . 

He also says that "A lie. is an emergency 

to the psychological wellbeing of a person, it 

causes stress." 
. • . .• ' .• " ~ . ( ~ ... : 

Again that has to be modified by·saying 
• • • • : • • 'I • ~. \ I •. • 

"most people," because there are pathological 

liars and it may be that some people can train 

themselves with respect· to this matter. 
. . 

Again, when he says, "Attempts to deceive 

cause the sympathetic branch of the automonic 

nervous system to react," that must be limited· 

to "most persons." 
:••t• .. :;.,.~,• .. ••• • •• :"l••"•,.,-~--: • :~• 

So there are a class of persons who 
: '\"::: .. :. :l 

present a danger were polygraphs relied upon 
.... .,, 

automatically. 

In addition there is to some degree 
• ·: • • • • "I, ... •:,a • 

error. There are some peopl~' under some·, con-
. . . . . . . . . 

ditions who do not respond adequately enough . 

The critical problem.with respect to 

. 

. ,f 

. . . .. 
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polygraphs is the capacity of the person who 

is giving the test . 

The difficulty with the field is that 
.. ... ·, : 

there are many untrained people.· This is not 
- . . .; ~ _,=:-

the kind of scientific test thatcan be read 

the way a radar indicator can be read or the . . 
.. •. - . .J 

way a thermometer can be read. 

You can't read these things.off directly. 
. . . 

- ••• • • ··- J .. ... • • ••• "' •• 

The conclusion. d~pends upon a very sophisti-
:... ·. 

cated analysis of psychological, mechanical 

and physiological factor~. 

Nevertheless, und~r Rule 702 and 703 

and 705 of the Proposed Rules of Evidence, it's 

fairly clear that the Court has discretion 

where, to quote Rule 702, "specialized knowledge 

will assist the trier of fact to· understand the 

evidence or to deterw~ne _a_fact in issue. A 
• -~· : ·~:· •• -: ·1.--~ - - "-· ·-. • ·; :. :· • , ... _ 

witness qualified as an expert by knowledge, 
• • • 'I, ...... ,. -

••. - I • • • • • 

'-skill, experience, training or education may 

-testify thereto in the form of an opinion or 
.. .... .. . 

•• .. ,. : :· : 1 ·_: -~ • ~-- ~ 
\ f • 

The question of whether the man is 

_s.ufficiently qualified to be helpful to the 

jµry is a decision the Court must make. 

~• -T - _; ~-• •• '~ ~~~~~~t:~.:,:~~~.2;:~~"~.-...--
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3 ciently qualified then under Rule 705 the expert .~ 
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may testify with respect to the basis for his 

opinion, which in this case woul.d be the -~ .. •\ 

nature of the polygraph tests. 

These rules, of course, are subject 

to Rule 403, which permits the Court a great 

deal of discretion to exclude relevant evidence 

where it's probative. value is substantially out

weighed by the danger of unfair prejudice, con

fusion of the issues or misleading a jury. 

.And as matters n'ow ·s.tand, my position 

with respect to most cases would be to exclude 

polygraph evidence even that given by people· 

r~cognized as experts. 

• As I say, however, the facts in this 

case are so unusual that I believe this infor-

rnation may be helpful, provided the experts 

are in my opinion extremely qualified and in 

·my opinion, based upon the evidence before me 

and the material of which I, take judicial . 
•~ f • • :.,, • • a:•'• t•; ._,. • 

notice, the tests.have been given in the proper 

way. ' . ..,, ,. .. . .. . .: . : 

; I would the~efore permit the defendant 
. . 

to submit evidence with respect to :the expertise 
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of the witd~-s~-~-~- ·.wh~~ ·~; •• pr~p·o;es to present .... 
C 

,• • ·~ . :·• I ,• • 

and with·respect to the way the tests were 

given~ 

MR.-· SLOT~HCK: Your Honor, with regard 

to Seiger, the Court of Appeals in the District 

of Colur.ibia_wrot9 no.. opinion. No opinion was 

filed. That's why I was not ·aware of it. 

And no opinion will be filed. 

i1r .• Seiger was' acquitted and as a result 

thereof, the appeal is moot. • 
y 

. ' . 
THE COURT: Well, I believe that :the. 

...... 
discretion of the Trial Court' in these matters 

under the Proposed Rules as well as under 

·general principals of evidence in the adminis-· 

tration of trials is extremely broad and I sus

pect that is why an opinion was not written. 

Proqeed with your witness . 
• ·. ~: t ~ •••• , 

THE COURT: All. right, we will take a 
..... ' : .. ~, ":," .. 

.... J .. 

break. 

Get your witness. 

MR:::~SLOTI~ICK: i. just want to. tell them 

what's happening. 
.. , . 

THE COURT: I have to break a little 

after 12:00. 
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