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judicial effect in the eyes of the jury of the remarks of
the special prosccutor. Appellant equates the situatlion
with that in which corrective action by the trial court was
required to avoid prejudicial error becuase the prosecutor
applied unbecoming names to the defendant. State v.
Burnett, Mo. Sup., 429. S.W. 2d 239,

245-246{9},[10,111; State v. Stroud, 362 Mo. 124, 240
S.W. 2d 111, 113[9,10]. The situation presented by those
cases is distinguishable on two grounds, First, the prose-
cutor applied unbecoming names to the defendant, where-
as here the prosecutor was reporting to the court the
names which the defendant had applied to him. Second,
the trial court in those cases was requested to take
remedial action and did so. Here, no remedial action was
requested and the trial court did not err in failing to act
of its own motion, State v. Williams, Mo. Sup., 419 S.W.
2d ‘[19i 53[6]; State v. Bland, M. Sup., 353 S.W.2d 584,
587(7}.

, The denial of right to effective assistance of coursel is
asserted on the basis that trial counsel * * * failed to
object to testimony by the women, other than the
complaining witness, of the details of thc assaults by

_defendant upon the.a, * * *

Failure to object to the testimony concerning the
assault by appellant upon the women other than the
prosecutrix in the case on trial does not evidence inade-
quacy of representation amounting to deprivation of right
of counsel, Part of appellant’s defense was that he was
incapable of committing four acts of intercourse. Trial
counsel may have felt that permitting the entire occur-
rence to go before the jury would add credence to the
defense. In any event, the testimony of the other women
was so interrelated with the assault on the one that an
objection would not have precluded its admission. See
State v. Wilson, Mo. Sup., 320 S.W. 2d 525 State v.

Swinburne, Mo. Sup., 324 S.W. 2d 746, 753(9}. {£nd |

Text] — Welborn, C.
{State v. Johnson; Mo SupCt, 9/11/72)

i N .~ L .
j - trial court erred in not taking steps to purge the pre- stances indicated, and subject to the conditions stated,

the evidence will be admitted at trial,
[Text) The Court has heard evidence in this case from
persons who are experts in the use of polygraphs. to

establish the value and reliability of the results of the -

tests. The evidence includes the following:

1. The basic theory of the polygraph. 2. The reliance
on the polygraph by government agencies. 3. The reliance
on the polygraph by private industry. 4. The comparative
reliability of the polygraph and other scientific evidence
such as fingerprint and ballistic evidence. 5. The opinions
of the experts as to whether polygraph evidence would be
a valuable aid in connection with the determination of
the issues such as the one facing the Court in this case
and in the administration of justice.

The polygraph is a scientific device that measures an

¢

-~

The evidence supports the statements set out in this : ;
Memorandum. * * * J/A
L)

records a number of involuntary body responses to stress.
It measures and records blood pressure changes, pulse
changes, respiration changes, as well as changes in the
skin’s resistance to electricity.fIt appears that the sophisti-
cation of these measurements'ts constantly improving and
that it is likely devices will be developed for use in the
future_to measure other involuntary body responses to
stress..}

The™ polygraph is based on the principle that the

diti and that sympathetic parts of that system will
respond\involuntarily. These parts of the system are not
controllablg. Their reaction is automatic. M=is.avgll.estab-
lished-that/the sympathetic part of the autonomic nervous
system caugés internal organs of the body. the heart, the
breathing apparatus, the perspiration glands, the stomach
and others to change their activity when placed under
stress, as for example, when confronted by an emergency.
The polygraph measures some of the results of this
automatic response to stress. Current verstons of the
device measure changes in the activity of some of these
internal organs, for example, the changes in the blood

(\Eu%:l‘%m\'ic nervous system will respond to stressful con-

pulse, respiration, and the sweat gland activity.qve™’

3

e

I
/) A liepjs an emergency to the psychological well being o
of a person and causes stress. Attempts to deceivg.‘/causey*”}*m
the sympathetic branch of the autonomic nervous systemn -
to react and cause bodily changes of such a magnitude

ACCUSEDPERJURER ENTITLED TO P
OFFER POLYGRAPH EXPERTS’ OPINION m

Michigan Federal Court stresses progress made,

oo
: . . . 2 that they can be measured and interpreted. g
i adaptablltt)') of polygraph evzderjtce to existin n} There are three types of interpretations that can be

| , rules of evidence, and facts of this case. [5°F2/ given a well conducted examination: .

b st i by s et

erjury defendant is entitled to offer opinion testi-
mony by polygrap rts conceming the assertcd truth-

fulness of the allegedly perjurious statements, the U.S.

District Court for Michigan holds, if he is willing to
submit {0 testing by court-appointed experts as well.

The polygraph has made great strides in recent years,
and cases forbidding use of its resuits” are not persuasive
insofar as they arec predicated o the unreliability of the
polygraph.”

However, as a precondition to the administration of his
experts’ testimony, the defendant_must submit to testing
by one or more “court-appoirted  cxpe
examiners, who will detérmine whether the defendant can

“be tested. If he can, they also will testify as to their

opinions of his truthfulncss on the basis of the tests.
(U.S. v. Ridling, 10/6/72) |

Digest of Opinion: Astpart of his defense, this perjury
defendant secks. to offer testimony of one or more
polygraph experts who, he asserts, will testify that, as a
result of their tests, it“is their opinion that he is telling
the truth when he makes the statement allegedly the basis
for this indictment.  Following. a pretrial evidentiary hear-
ing, this court has determined that under the circum-

Jexid.

I. The subject is willingly not telling the truth.

2. The subject is telling the truth as he sees it.

3. The test is inconclusive, e.g. the examiner cannot
tell if the subject is or is not telling the truth.

ot more~than 6% pf well conducted tests result in this
thir§ contlusio /’an?riz’n ber{ of-theim learr Betested
effectiyély o test.

For a test to be successful, it_is important that the
examination be conducted unda—t%r%mm-
stances, that the subject cooperate with the expert, that
adppropriate scientific methods be used in connection with
the questioning of the subject, that the subject under-
stands the meaning of the questions as they are asked,
that the recording device or polygraph be in good operat-
ing condition and be connected properly and that a

person skilled in the interpretation of the polygraph
charts make the interpretation of the test results. [F7ig

The group of persons considering themselves experts in
the use of the polygraph have recently organized to
exchange ideas and improve themselves. The scientific
psychological basis for the polygraph examination is well
established. Tests are already utilized by police depart-
ments, various parts of the federal Government, and some
segments of private industry. Several major schools offer
courses in the giving of polygraph tests and the reading of
polygraph results. Opinions differ as to which of the

4]
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various techniques is best, but nothing in these differences
cast doubt on the basic theory behind the polygraph. All
experts agree that polygraph evidence would be valuable
in helping to determine the kinds of issues involved in
this case and in the process of administering justice.

Polygraph testimony in reality is opinion evidence,
obtained from a necessarily carefully arranged and super-
vised interrogation. The results must be m(erprdcd

outset, it must be noted that
best possible for {esfing the admissibility of pnlyg,ruph
Testimony. Perjury is the willlul Kndwing giving ol Talse
testimony. The polvgraph examination is aimed exactly at
this—aspect ol truth. A subpect’s honest mistake of tact
WIT B¢ recorded Dy a polvgrapli as a Cru{liful_ answer.
—WHhile Judiciatopinions point to exclusion of polygraph
results.

{Text] Although these opinions are entitled to great
weight in considering the matter at this time, they are not
persuasive insofar as they are predicated on the unrelia-
bility of the polygraph. This is a question to be deter-
mined in each case, U.S. vs. Wainwright, 413 F.2d 796
(10th Cir. 1969). Techniques improve. The evidence in
this case indicates that the techniques of the examination
and the machines used are constantly improving and have
improved markedly in the past ten years,

The historical process of developing the admissibility of
opinions interpreting scientific evidence is a simple one.

Someone has an idea and a theory, e.g. that no two
ﬁngerprmts are the same and that fingerprints can be
analyzed, measured and catalogued; that alcohol in blood
can be used to determine intoxication; that voices can be
recorded, charted and analyzed to provide a means of
comparison for the purpose of identification; that the
principles of radar can be used to measure speed of
vehicles. This and other persons develop the idea and
theory until it has some acceptance.

When opinions interpreting the results are first offered

. in Court, the underlying premises require a great deal of

proof, as well as does the proper use of these premises,
the necessary controls used in the specific cases and the
appropriate qualifications of the expert. On proper proof,
the evidence becomes admissible. The attention of the
Courts at th® point seems to be directed at the proper
qualification of an expert witness, including testimony,
establishing the underlying theory.

Finally, the undeslying principles and premises become
so well established and known that the only real issues
for determination in connection with the reception of
evidence is the proper use of the principles, premises and
theories and the use of adequate controls in the specific
case to assure good results. In other words, at this stage
the Courts judicially notice the basic theories and prem-
ises. They need no longer be proved. This is true today in
the area of fingerprint identifications, ballistics identifica-
tions, blood tests for intoxication, radar and many others.
Even so, properly qualified experts, persons knowledge-
able in the theory and practice of the special field, are
needed to relate the results and data to the issue in the
case. Usually this involves the expression of .an opinion by
the expert, * * * =

The use of expert opinions interpreting the results of
tie detector tests in Court is still at one of the first two
stages,- and judicial opinions denying admissibility give

 way to the developments in the science itself or in the
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techniques used in its application or in the interpretation
of the results. The record in this case indicates that the
theory of the polygraph is sound and that it is directly
relevant to this case (a perjury case), and that therefore
the cases denying admissibility on these grounds are not
controllmg ¥k

* .. The following problems are presented:

1. Is the evidence of such a nature that the jury will
attach too much weight to it? 2. What is the effect of the
privilege against self incrimination? 3. Will the trial pro-
cess be upset by the use of the polygraph? 4. Is there a
hearsay problem? * * *

12 GrL 2056

The evidence offered in this case * * * s not in any
way remote to the issues to be determined. It goes to the
very heart of the case. In comparable situations, the
Courts do not reject evidence — radar for qmcdm U.S.
vs. Dreos, 156 F. Supp. 200 (D.C. Md. 1958). finger-
prints, l’coplc vs. Chimowitz, 237 Mich. 247 (1927);
ballistics  evidence, Goodall vs. U.S., 180 1°.2d 397
(C.AD.C. 1950); blood tests, Schimerber vs. California,
384 U.S. 757 (1966). Kemp vs. Gov't of the Canal Zone,
167 1.2d 938 (C.C.A. Canal Zone 1948); voice prints,
Trimble vs. Hedmans, 192 N.W. 2d 432, (197!) and U.S.
vs. Raymond, 337 F. Supp. 64! (1972). The evidence is
admitted for its worth, and the expert who attempts to
make more from it than he should seldom survives a good
Cross examination, * * *

In the other areas of scientific opinion mentioned
above, science has been helpful on central issues and the
opinions have not been rejected. Speed testers establish
the central issue in speeding cases. Breathalizers and blood
tests establish the central issue in cases involving intoxica-
tion. The fact is that, just as in these other cases, the
relevancy of the polygraph-evidence is high and its use
will likely protect both society and the defendant. * * *

It is argued that polygraph use will result in the
injection of many collateral issues in the trial. This could
be the case if the Court were to permit its use on all
witnesses as has been urged by the defendant in this case.
This Court is not willing to go so far. * * ¥ As to the
defendant, the issues are not likely to be collateral but
very directly involved. At the present time, the defendant
can put his character in issue to establish the likelihood
he did not do the act, Proposed Rules of Evidence for
U.S. District Courts, Rule 404 (a) (1). A defendant who
testifies may have his character challenged, Proposed
Rules of Evidence for U.S. District Courts, Rule 608 (a).
These issues themselves are collateral but are well estab-
lished and provided for in procedural rules as are their
limitations. Fitting in the polygraph opinion will require
no alteration of these rules. [End Text]

Although the polygraph profession is becoming stand-
ardized and professionalized, it has not yet developed
adequate methods of self policing. Furthermore, controls
on the admissibility of evidence are necessary.

[{Text] The hurdle can be overcome, however, by the
use of the COUTUs power tO appoint experts,
Rules of Criminal Procedu
Evidence for U.S. District Courts Rule 706, Because it
may not be easy for the Court to determine the quahty
of the polygraph experts tendered by the defendant, it
seems proper in such cases to cause polygraph experts of
the Court’s own choosing to be appointed who should be
directed to test the defendant, * * *

In the event that the expert concludes positively that
the subject is or is not telling the truth, the expert of the
defendant and the expert of the Court may be produced
and give testimony. In such a case, the Court’s experts
and the defendant’s experts both agree that the subject is
a person who can be tested appropriately and the- testi-
mony of each should be admitted, even though it might
disagree on the ultimate issue. If, on the other hand, the
Court’s expert believes that it cannot be determined
whether or not the subject is telling the truth, the
opinion of both experts should be rejected. [End Text}

If it turns out that the polygraph results are to be used
against the defendant, either by reason of disagreement
between the court’s witnesses and defense experts, or
because polygraph experts are offered independently by
the Government, his privilege against self-incrimination
still will not be infringed. A test cannot be made without
the defendant’s full cooperation. Thus, if adequate warn-
ings under Miranda v. Arizona, 384 U. 8. 436, are given,
the taking of the test itself is a waiver of the privilege.

Any way, it is arguable that the privilege is not really
involved at all. Coercion to obtain a statement is at the
heart the privilege, and a valid polygraph test can involve
no' coercion. The evidence offered is simplv the opinion

10-18-72
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of the cxperts that the witness is or is-not teliing the
truth when he voluntarily makes a statement.

{Text] The trial process very likely will be substan-
tially affected in a number of respects by the use of
polygraph opinion in Courts.

It seems likely that fewer cases will reach trial once the
.use of the polygraph is fully developed by the prosecu-
tion and the defense. The validity of polygraph opinions
is clearly established and when a method has been
developed to assure the check on the defendant’s clear-
ance by the examiners, it is likely that more cases will be
dismissed. In the same way, when procedures have been
opened to permit government use of the polygraph
opinion under the checks suggested herein, it appears that
the probability of pleas will be increased. In either case,
the result is likely to be a benefit both to the innocent
and society and will eliminate many cases from the
Courts.

The argument that the jury will be displaced by a
machine or by a polygraph examiner lacks merit. The jury
will make the final determination of guilt or innocence.
kR
, Since this is a perjury case, the issue is — was the
defendant lying? The opinion of the polygraph examiner
based on a properly conducted examination is more than
character evidence, it is direct evidence on this point and
may be offered by either side regardless of whether the
accused takes the stand or puts his character in issue.

In other cases in which the question of the truthfulness
of the defendant is less.directly involved, e.g. murder, the
defendant and the government would be more limited in
the use of the opinion. Only if the defendant puts his
character in issue or if he took the stand would the use
of the testimony be permitted by the government in such
cases, Proposed Rules of Evidence for U.S. District
Courts, Rule 404, and the defendant could use this
testimony only if his character as to truthfulness was
attacked in any way, Proposed Rules of Evidence for U.S.
District Courts, Rule 608. This result comes about with-

. out altering any of the well established rules.

The hearsay problem must be put in context. The
questions of the examiner and the answers of the subject
are not received in evidence to prove the truth of the fact
asserted. They have value and will be received as evidence

f the stimulus for the response of the autonomic nervous
system of the subject that is being interpreted by the
expert, and to identify the opinion with a statement or
act otherwise made of done by the subject. * * *

It is clear that a well conducted polygraph examina-
tion, including the questions, answers and the recorded
responses, is the stuff on which polygraph experts rely. In
one sense, the expert is stating his opinion on what he

. sees, what he hears and what he knows are the psycholog-
‘ical responses of the body to statements that are truthful

-or not truthful. In this sense, he is like a physician who
examines a patient and is permitted to express his opinion

‘on the physiological condition of the patient. This has °

nothing to do with hearsay.

In another sense, he must report to the jury the
‘statements made by the subject so as to make his opinion
televant to the issue in the case, and as a result of his

. expertise and the tests conducted he must indicate his

opinion of the truthfulness of the statement. In this sense
the statements supported by the opinion of the expert
appear to be hearsay but since the very purpose of the
‘test is to determine truthfulness, the evidence should be
admitted as an exception to the hcarsay rule because of
its high degrce of trustworthiness, Proposed Rules of
Evidence for the U.S. District Courts, Rule 803 (24).
* & ¥ -

The e¢vidence of polygraph experts pertaining to the
polygraph examination of the defendant and their
opinions will be admitted subject to the following terms
and conditions:

1. The parties will mect and will recommend to the

10-18-72
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Court three competent polygraph experts other than
those offered by the defendant. -

2. The Court will appoint one or more of the experts.

to conduct a polygraph examination.

3. The defendant will submit himself for such examina-

tion at an appointed.time. ’
4. The expert appointed by the Court will conduct the

examination and report the results to the Court and to’

the counsel for both the defendant and the government.

5. If the results show, in the opinion of the expert,
either that the defendant was telling the truth or that he
was not telling the truth on the issues directly involved in
this case, the testimony of the defendant’s experts and
the Court’s expert will be admitted.

6. If the tests indicate that the examiner cannot deter-
mine whether the defendant is or is not telling the truth,
none of the polygraph evidence will be admitted, [End
Text] — Joiner, J.

(U.S. v. Ridling; USDC EMich, 10/6/72)

DEFENSE MAY OFFER '
POLYGRAPH EXPERT'S TESTIMONY

Polygraph testing has emerged from scientific
© “twilight zone,” D.C. federal court says. ‘

A polygraph expert’s opinion testimony as to the
results of his test of the defendant will be admitted at the
defendant’s trial on charges arising out of an alleged
assault with intent to kill, the U.S. District Court for the
District of Columbia holds. The polygraph is now reliable
enough as a tool for detecting deception to render
admissible expert opinion testimony as to the results of
adequate testing. Cross-examination and careful instruc-
tions should overcome the danger that the jury might give
too much weight to his testimony. (US®v. Zeiger,
10/10/72)

Digest of Opinion: [Text] The defendant, Errol Zeiger,
is charged in a multi-count indictment with having com-
mitted, on or about October 9, 1969, an assault with
intent to kill while armed, * * * and other related of-
fenses. His counsel sought and was granted a motion for a
pre-trial evidentiary hearing on the admissibility of the
results of a polygraph examination administered to the
defendant on October 21, 1969, by Lt. Hamilton W.
Shoop, then a member of the Metropolitan Police Depart-
ment. Over several days of hearings the defense submitted
expert testimony intended to establish a foundation for
the admission at trial of testimony of Lt. Shoop regarding
the polygraph examination of the defendant.

The Court, after consideration of the entire record
including the transcript of the proceedings, as well as the
memoranda of counsel concludes that an adequate and
sufficient foundation has been established in this case for
permitting the presentation of expert testimony on the
results of the defendant’s polygraph examination at the
trial of this proceeding.

The rule governing admissibility of the results of poly-
graph tests in this Circuit was first established in Frye v.
United States, 54 App. D.C. 46, 293 F. 1013 (1923) and
has never been disturbed. In that trial proceeding the
defendant offered an expert witness to testify on the
tesult of a deception test made upon the defendant. In
affirming the trial judges’s refusal of the proffer, the
court. said: “Just when a scientific principle or discovery
crosses the line between the experimental and demon-
strable stages is difficult to define. Somewhere in this
twilight zone the evidential force of the principle must be
recognized, and while courts will go a long way in
admitting expert testimony deduced from a well-
recognized scientific principle or discovery, the thing from
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} which the deduction is made must be sufficiently esta- .
v blished to have gained general acceptance in the particular , . v o
£ field in which it belongs. Y S
, * “We think the systolic blood pressure deception test ot A I
e . has not yet gained such standing and scientific recognition T
P + among physiological and psychological authorities as E ’ *
h would gusrtify th;. courts in admitting expert testimony N The CRII\/II‘\IAL. :
deduce rom the discovery, development and experi- < ;
ments thus far made.” 293 F. at 1013 * * * BNA, LAW RE PORTE,R
Applying the standard promulgated in Frye, the Court oot
is now ‘called upon to determine whether the polygraph st nj
¥ currgnﬂy ]enjoys gex;eral acceptance among the authorities ) “

N in the field. A preliminary task is to define the phrase o s 5.5

it “general acceptance.” The cases following the Frye ration- AE;;‘C‘,;‘]’.; o E%’.;SC', f\?ﬁ'fi ll)l S““;,‘(‘;;'s'e‘y ‘ ::

; ale have been carefully considered and they offer little Executive Editor: William A. Beltz ' R

i guidance, It is observed, however, that acceptance of the . et

b . polygraph can be meaningfully determined only with &

e respect to a particular purpose for which the device is o

. used and the degree of rcliability required for that %

b purpose. There is nearly unanimous recognition that the g

’ polygraph can achieve accuracy of better than 50 per LI

: cent, but few would accept the proposition that the y g

- technique is almost infallible. For the purpose here at e, 4

?' issue, Frye requires such acceptance and recogm’tjon “af Managing Editor: John G. Miles, Jr. ’ "’é

KN would justify the courts in admitting expert testimony Assistant Editors: Carl Hesse ;

3 deduced from a polygraph examination. The general crite- Richard E. Crouch o

" rion required for the admission of evidence is its relevance George F. Knight T

¥ or tendency to prove a material fact. Index Editor: Oscar L. Noblejas 3

In determining whether the modern polygraph has Asst. Index Editor: Norman R. Keyes, Jr. h
- gained general acceptance, it is appropriate to note the : “,
status of the detection of d\eceplion at the time of Frye, ) )
when polygraphy was adjudged to be in the “‘twilight .
zone”’ between the experimental and demonstrable stages. " M
By 1923 knowledge of the phenomenon of detection of Published at Washington, D.C., each Wednes- 4 v
deception, although it dated back ncatl:ly 30 years, was da{l,‘gxgepfdﬁrs.t \}/e;jni’sday in January and sec- ,
apparently confined to a small group of persons who had ond yednesday in July by
egperimcnted with detection devices. Some reported a THE BUREAU OF NAT‘ON"\.L AFFAIRS, INC.
high percentage -of accuracy in their results but few Addres&;ﬁ?ltT“egf}EflgtohOg;.. NW., B
credible scientific studies had been published. There was ]_:lelg}gw(;ne,. 223-3500
scarcely any discussion of the subject in legal periodicals , (Area Code 202) \
and the courts had not been afforded opportunity to hear
and weigh testimony from the contemporary experts ' . -
3 concerning the reliability and the acceptance of the . '
devices. . o 1, "t
Today, polygraphy has emerged from that twilight zone e . . e f;t
into an established field of science and technology. The Coe t . i .
polygraph has been and continues to be the subject of Regional Sales Offices - I 1]
scientific study and investigation, and although the precise " New York, N.Y. 10017, 200 Park Ave., phone ’g HE
limitations of the device and the intricacies which affect C};{90-15910'. o . S
its performance may not be understood to the complete '}Clag°'Fl‘ 'gqs?’ség" South. Michigan Ave., 6 !
satisfaction of the scientific community, enough is known Phidelohic " Pa: 1.3102. 3 Penn Center Pl : S
about it to confirm that it is a useful tool for detecting , phonePSG‘i-SSés_ 12 T8 nter Flaza, . < T
eception. * * * ) . . Cleveland, Ohio 44114, 1801 East Ninth St., W% HF"'
A comment is in order concerning the consideration Suite 1108, phone 241-6973. ° N )
which the Court has given to the opinions of experts who Los Angeles, Calif. 90006, 2140 West Olympic v ﬂ |
are neither physiologists nor psychologists. Part of the Blvd., phone 385-1741. . 5 1

1 holding in Frye was phrased in terms of *‘recognition Dag?§.671;e7x. 75206, 5646 Milton St, phone . . i
among physiological and psychological authorities” but . . . %

; the ggnera] rule itabiished by the case called for **general "B%s;%n, z‘;“ 02110, 185 Devonshire St., phone %
acceptance in the particular field in which [the poly- . -31 >+ < P ¥
graph] belongs.” Although polygraphy at one time may o o ST , . LT

’ have been dependent on physiological and psychological e S e e e : o

\ authorities for certification of its reliability, it is no SuBscription“rates (payable in advance) $148 .
longer uppropriate to confine consideration solely to per year. Air Mail Delivery $27.50 per year
those disciplines. Certainly any individuals who have had additional. {
expericnce in the specialized arca of the polygraph, Second class postage paid at Washington, D.C. ]
whether they are medical doctors, scientists, or polygraph ) Copyricht © 1972 by The Burcau ol National ;

i examiners, can contribute 1o the Court’s inquiry into the Aﬂ:aus. Inc. Rights of redistribution or.rcpubh- H

H matters of acceptance wnd reliability. I'or this rcason, '{J“"OA" belong to copyright owner. Printed ln 5

. testimony by any qualificd cxpert an the field of poly- b .

3 graph concerning studics and experiences with the ma- g

3 * chine is relevant to questions wluch are before the Court. .

: The Court received testunony from several experts : i

2 during the course of the hearings verifying the reliability . \

g to the polygraph. John LE. Reid, one of the leading )

t 12 CrL 2058 . 10-18-72 ‘
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F5? &« authorities in the field, testified that in studies he had
e « recently conducted in collaboration with Frank S. Hor-

~ i+ . vatl, an accuracy of belter than 91 per cent among
- ¢ experienced examiners was found. He also asserted that in
the 1966 edition of his text, Truth and Deception,

* co-authorized with Fred E. Inbau, a professor of law at

* Northwestern University, the authors reversed the position
on the admissibility of polygraph evidence which they
adopted in an earlier work because of significant advances

nY “.. in the field. * * *

Y Lynn P. Marcy, a polygraph examiner with 15 years of
experience, testified that of the 30 per cent of the 8,000
examinations which he conducted and which were sub-
jected to verification through supporting admissions, con-
fessions, or additional evidence, only six known errors

% were noted, The accuracy of his diagnoses was estimated

in excess of 90 per cent. .

. David C. Raskin, a .psychologist who - performed re-

search in the areas of psychophysiology, stated that his

laboratory studies in simulated field situations showed an
agreement among examiners of 95.5 per cent and a rate
of correct decisions of alinost 82 per cent, which was

considered “quite good” for a laboratory situation. * * *

Martin T. Ome [University of Pennsylvania] * * * testi-

D fied for the Government that the true accuracy of the

faw polygraph is not known but that there is agreement in the

scientific community that the polygraph works “far better

than chance” and that he would place its accuracy at 85

percent or perhaps higher.

4 The testimony of the experts and the studies appearing
.in the exhibits lead the Court to believe that the poly-
graph is an effective instrument for detecting deception.
The failure of the Government to demonstrate significant
. disagreement with this basic proposition, the absence of
* statistical data pointing to any other conclusions, and the
5 " accepted and widcspread absorption of the polygraph into
’ " . the opérations of many government agencies, all confirm
. the Court’s conclusion that the polygraph has been ac-
+ cepted by authorities in the field as being capable of
producing highly probative evidence in a court of law
when properly used by competent, experienced exam-
iners. ;
Turning to the polygraph test in this case, the Court
must consider the qualifications of Lt. Shoop and the
% ., . :manner in which he administered the examination to the
S he examiner’s expertise is a mpro$k critical

2 defendant.

;"ff "é’?} Mtor affecting the reliability and usefulness of a poly-
kD
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L _»_graph test~—iIn passing on Lt. Shoop’s qualifications, his.
*education, training and experience in the field of poly-
graphy have been noted and compared with the criteria
expressed by the various experts heard by the Court. He
recejved training at the Polygraph Examiners School, Fort
‘Gordon, Georgia in 1962 and has attended several ad-

. . i
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DECISIONS IN BRIEF

The cases digested have been selected as worth report-
ing, but are considered suitable for abbreviated treatincut.
Texts of these dcecisions are also available for loan to any
subscriber on request.

ABORTION

The 75-year-old staic abortion statute is constitutional,
the South Dakota Supreme Court unanimously holds. The
statute provides for punishment of anyone “who admin-
isters to any pregnant woman or who prescribe{s] for any

x i such woman or advises or procures any such woman to
take any medicine, drug, or substance or uses or employs

10-18-72
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vanced polygraph seminars since that time. He has admin-
istered approximately 2,000 polygraph examinations for
the Metropolitan Police Department and at the request of
scveral courts in the District of Columbia, our United
States Attorney’s Office, the Corporation Counsel’s Of-
fice, the Federal Bureau of Investigation, and law enforce-
ment agencies in Maryland and Virginia. Although he does
not possess a college degree, his background, and the
expertise which he demonstrated, convince the Court of
his ‘proficiency as a polygraph examiner. * * *

While the Court has found the proffer of expert
polygraph testimony in this case to be probative, this
finding must be qualified by a weighing of the probative
value of this evidence against the policy considerations
which mitigate against its admission. The problem which
has traditionally caused the courts the greatest concern in
this regard is the possibility that the jury might consider
the examiner’s opinion to be so conclusive on the issue of
guilt or innocence as to intrude upon and usurp its
historical role and prerogatives. The question is whether
the fcared tendency of the jury to attach exaggerated
significance to the examiner’s testimony can be con-
trotted. Caretully conducted trial procedure can offer
opportunities to alert the jurors to the value and limita-
tions of polygraph technique. It is contemplated that the
foundation for the examiner’s opinion will be required to
include sufficient information to enable the jury to make
an intelligent evaluation. Vigorous cross-examination of
the examiner and other expert witnesses will expose
inadequacies which may have affected the results of a
particular examination. Instructions to the examiner and
to the jury can also clarify and distinguish the role that
each is to play. In the course of his testimony, the
examiner will not be permitted to give an opinion on the
issue of guilt or innocence, but will be asked to assess the
truthfulness of the defendant’s answers to festual ques-
tions concerning the crime and to explain the basis for his
opinion; that is, his analysis of the defendant’s physiologi-
cal responses to the questions. After considering the basis
of the examiner’s opinion and the other foundational
material presented, the jury may perform its customary
duty of attaching whatever significance to the opinion
that it believes is warranted.

In the final analysis, the determination of whether the
proffer of polygraph testimony can be presented so that
its value to the truth-finding process overcomes the
danger of over-emphasis by the jury resides within the
sound discretion of the trial judge. The court should
ensure that the jury has been adequately prepared before
it allows the examiner to state his conclusions. If these
safeguards have been observed, the jury should be able to
prlgapirly Jevaluate the ploygraph evidence. [End Text]
—Parker, J.

(U.S. v. Zeiger: CA DC, 10/10/72)

any instrument or other means with intent thereby.to
procure the miscarriage of such woman, unless the same is
nccessary to preserve her life.” The court notes possibility
that the law “‘reflects a Puritanical view and should be
repealed, amended, or modified. But this docs not convert
the issue into a legal question or render the statute
unconstitutional. * * * lts cventual resolution rests en-
tirely in the legislative branch of our government subject
only to constitutional restrictions. It involves far more
than an individual desire to have an abortion and 2 willing
aborter. The State, in our opinion, has a compelling and
legitimate interest to determine when, where, and by

12 CrL 2059
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which. I can ‘place on the record if your Honor .
osTE. onanoa resulh

wants. .- RS U S o O 5 S VI

¢ &b~ THE COURT:- You'd better. Lomrien,

"> v ¢« MR. SLOTNICK: During the course of the
‘defense investigation, your Honor, it appeared

to me that the defendant was not guilty and as

a result of that it also appeared that there was
aﬁother individual who was sé guilty. in Mr.
.Druker's aﬁsence -- other than these people in
New York Gty last week -- I spoke to Mr. Dillon
ané indicated to him that there was a possibility
that on Monday morning aﬁ individual would appear
who might indicate to the Government that he -

was the culprit and that he had done such, and

that Mr. Pillon indicated to me that if he d4did

appear there was a possibility the Government

might go along with an adjournment or continuance

so that there could be further investigation by

[ Mg ATty a
B AR S e R e

th.FBI.:: CeE L

As ‘he has indicatéd to me, he's not interested
in prosecuting anybody but gu%ltg people, .+ 72

That did occur this morning. As a result
of idenfifigation.in Mr. Druker's office, the

Government felt that they were ready to go to trial,

ML Sty b S b 2 i o L ey et 4 At Mk a o el Bt~ e ™ il kel VNS ey
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2 and they were not interested as far as ‘I know, @
3 in further pursuing this witness. 'As a result ?
4 of that, I've sort of been caught by surprise,
s your Honor. There are certain things that I fé
6 ) have not been able to do such as, as I've . - : '5
7 indicated, the handwriting samples. One of '}*
8 the other problems that I have had, your Honor, 5% !
¢ is that I will be submitting polygraph ‘examin- fgy
. : i
10 ations and tests to your Honor -- of course, b
1 your Honor will have to rule them admissible in ,
12 ’ evidence -- of both individuals. And I would g '
13 need a short period of time to accomplish that f
4 too, and that's why I'm asking &our Honor for 5
15 ) a short adjournment. 4
16 THE COURT: I will go along with it if
17 B fit fits in with our schedule. '
i . i
.. . . . §
18 All right, why don't you make your call. §
19 We'll have the identification hearing in just Cor
20 a few minutes. ; f
, : 1
21 - MR. SLOTNICK: May I leave the courtroom -~ B 5
: ‘ i
2 on pé'\'ﬁ;onal business? MR+ of S ZonTnwIn L 5( |
A |
2 -U"VPHE COURT: Yes. D aiees %
\»“:“'\.. . . . s
24 (Recess had.) eand = ‘
25 (continued on the next page.) Cowriiie
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T R .- 4
2 THE COURT: No. 0 FFesd
3 B MR. SLOTNICK: Will -you"r: Honor allow
4, t‘hé‘se: .;;o g;o 'i.x; before the jury? e
LY THE COU‘RTE ) YeAs,. you canput it i'n.{' i
6 If they'v;a‘nt. -1;0 make c”:omiaariyson.s of their own.’ "
z MR. SLOTHICK: Your Honox, I have with
8 . regard tt; our second phase of tﬁis-déy, or 'ouz."
4 first phase of this day, I have flown in
10 ‘Mr. Gordon Barland from wést' Virgiﬁia, who is
) n " actually in Utah, but fortunately I located
12 him last night: in Vest Vi.r'ginia\.. _ -
13 He is a psyqnlc')gist.who will give the
¥ i:asis . of my pé;lg;'graph heariﬁg. .
15 ; Ié \yéur Hénor -— T
16 | ’ ;'rf'IE COURT .What is the.basi'.s of it?
17 MR. SLO‘I‘NICK The scientific reliabilify
18 of polygraph. o citEE. S
19 | THE COUR_I": I d.c;n';.‘x;;eé‘ that. Iknow
20 the 1ite£;tﬁr§ in the fleld.
21 : Whai: I wax;t: to kn?w ‘}."L's who were, the exéerts
22 | ‘ani“_d:fs:that thei‘r'backgrounds' were who took it.
.23 ) ‘I take judicial notiée of the basis of
24 the polygréph material. |
25 MR. SLOTNICK: All right. )
o .
T ey i — _ Tr—— e W‘
S -a-':..jil;“f;if*:fﬂ,.mnmmumh —
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: Would your Honox allow hr. parland
.3 F?;?eétifx as to the qualifications of thg
s éxpert whq éid tgke gh? polxgraph? o ﬂ
s Mr. Barland is a ng;ed man in the field.,
] THE COURT: Yes, all right. .
; Mg. DRUKEg:_‘Yopr Hgno%, ;'jusﬁ ;hought
5 .. I would call‘tbe Court's attention to the follow-
o ings SR ,
10 Numbgflongﬁ 3r. D#{lqn agd I last night ?
0 A'Strongly urged the Department of Justice to ]
" give us authorization to.have_a polygraph done. |
" We were ad&ised that hotwithstanding thg pecu- %
y liar facts of th#s case ghat‘the D§partmenp:“¢:
1 . refused to.get:invqlved in the a2dmission oﬁ any '
]: polygraph‘eyidence in any case. ciss
. Rlsp,‘I think with regard to thefadmisﬁi-
. Bilit§ o{”the polygraph -~test, .. I think -

Mr.ﬁlotnipg cited ;p_Easte;ﬁ District of Michigan
N éase which relied upon & Distr;cg of Columbia
® case and it is my understanding that the Dspart-
“ ment of Justice appealeditﬁé'Dis;#iét'gg.zélumbia
” case and that that was reye;sgd, the_D.c. Circuit
” saylng that the polygraphﬁghould not have been

‘:4' - admitted into ev{dencg by the trial judge.

5 o . S S N ;
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¢1152%*MR. SLOTNICK: It's my undexstanding,
yéur Honor -- doToeenld snotononhal ;g
wreli “PHE COURT: What's the name of the
case?

MR, SLOfNICK: Mr. Druker is correct.
.THE COURT: Unigéd Stateé 9. Seiger}
Court of Aépeals, District of Columbia., sTmIT's
‘MR, DRUKER: Yes. .
MR. SLOTNICK:' That's correct. .-
THE COURT: --. and that was reversed?
> "MR. DRURKER: That was reversed. .
T YL.MR, SLOTNICK: 'It'sgmy understénding
'the reason it was reversed, your Honor, is not
because the Court of Appeals did ndt like the

polygraph, it was because they felt there was

some question about this piecemeal procedure -

at this stage of the game and I think they indi-
cated and I have not seen the original decision,
I spoke to an attorney, Nathan Luwin ig D.C.
who relatad the following facts to me. It
was his.understanding thét they said, well, if
your man is not acquitted, come b;ck.

There was some indication of that.

‘% !{:THE COURT: Well, they must have had a

)
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2 ?%iPSheet‘ Loeaid v dedaald oan omoa aa-
3 _ MR. DRUKER: I would expecﬁ that it‘_ ..
4 would be availableiin the Court Library, your
[3 Honor. - gy Vi
6 THE COURT: All right, see if you can
7 get it':‘ TR T I T SRR
8 .In_anyngyeg;,'Ivhgvg.regd qﬁdge‘Joiner's
9 opinion. T A I -
10 MR. SLOTNICK: May I also indicate --
n THE COURT{, And I agree with it generally.
12 -The;e are very grave -difficulties in connec-
13 tion with polygraph testsﬂ.ﬁ )
4 _One of the §erious ﬁatters is that if
5 ;he juries begin.to expect polygraphs in every
% case when the Government doas not utilize a
17. polygraph ﬁor very goqd reasons, the defense
18 counsel.may argue explicitly or implicitly th&t
"9 that's”anreason to find the defendant not guilty.
20 ;p Fddit;on it would ﬁake these trials
21 much more expens;yg é;d difficul#, so I appre-
2 ciate the Governmgnt's positioq that they -
23 don't want to use them generdlly. 1,r%;;
24 . . But the situation here is so unusugl _
25 that it does seem to me that the Court as well
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-nervous bystbm is not controllable, '

516
a3 the Government and tﬁe defendant are en-—
titled to some help, and we may get it from‘the
polygraph material. -, ., ¢~ vanTrol.anil iy

ai « - Now, I am going to apply the Proposed
Rules of Evidence for United States District
Courts and Magistrates which have been adopted
by the Supreme.Court, dubject of course, to .

Congrass' will, even though they are not effac-

tive until July.

Pursuant to Rule 201, I take judicial
notice of the gannral bacnoround with raspect

to polygrapvhs. I don't.belleve I have to .

place on the record: all .of the extensive litera- -

ture in the field. L, e e Caeanas

5, Cn Cor e Ay
:I have read very widely and I think the
material is availables~had been available for
some years and has been subject to-dispuEg by .
scholars. R Ty S T Lo
--I think that Judge Joiner summarizes
the situvatioa fairly well in his opinion excepf

that I would modify his opinion somewhat, for

xample, whexres he says that, "Your aptoqomgc

Ve

\\\
" I think

that has to be read as beiag not controllable
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2 prlunvamas s g na cspackty of tha parson who :
' by most persons. :
3 ; ;i qs?"Inforﬁetie; with tespect to alpha waves é
4 and other information as to controllability - E
2 of some of these mattere indicate that some ; é
3 eeble-ﬁay be Ale"QE eotttei:eeﬁe of these' g
s aspects of their body operations. T i : |
8 o He also says that "A lie is an emergency . é u
4 to the psychologlcal wellbeing of a person, ET j
10 ‘causes stress.h e A * A }
1 ' Iiéain that has to be modified by saying ki‘
!
120, "most people," because there are pathologlcal ' B
i3 | liars and it may be that some people can train fj
14 ] themse1Ves with respect‘to this matter. - .{ . } : ._ J_
15 B Aéei;; wﬂeh he.ea§et‘4A;tempts to deceive 51
¥ cause the syﬁpathetic branch of the automonic gf
L% ; : nervous system l& reect," that must be.liﬁited” f
}8 to "most pereenél; R T %
19 o " so there are a clesewttnéersons wheﬂ %
20 | preeenc a danger wetelpelfétaphs relied upon é
'21 | "automatically. LI SN A aal R S S SR f
'22 R In addition there is to some degree ;
23 ~ error. There are some peoplé’under'ébmécégn- !
24 . ditions who do not teepdnd'.adequately eﬁough.
h25 o The‘etiticel problem.with reepect to t
TR T | e e LS in ot e et <2 gt et e+ o .
) T —— - )
' fﬁ{‘:’”’“"{:‘i‘:‘m“%’"‘””“m : e bl e e it e o voob
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2 polygraphs is taeica%acityhofxtEe”pefson who LY
3 is giving the test. ‘j“ o ~“;j i%
‘ ‘ can vehe oz smaa TR ST aumnrt
4 - The difficulty with the field is that
5 taere are many untrained oeopl This is not
W the kind of 901entif1c test thatcan be read &
7 the wayna radar}indlcatof can‘bezread or the %
8 way a thermometer‘can be read‘ o . |
9 | '—You can‘tJtead thesegthings off directly. |
10 The conclusion. depends upon a very sophisti- ’
i cated analy51s-of psychologlcal, mechanlcal :i |
9 'and phy51ological factors. o . ‘ 4 
3 Nevertheless, under Rul° 702 ~and 703
“ and 705 of the Proposed Rules of Ev1dence, it.s i
5 fairly clear that the Court.has discx etlon f
iy where, to qtote Rule 702, "specialized knowledge
- will assist the trier of fact to understand the
8 evxdence.ot to determine'a‘fact in lsste ..Awm
19 witness qualifled as aa.e%peft by knoyledqe,
20" Hskill, experlence, tfalning or education may “
. \testify thereto in the fo;n of an opinion or ‘
fQLtherWLSe; o o s
22 \\ A ST PR Bt . G v e
2 fféy'. The question of whether the man is |
y csufflciently qualifled to be helpful to the )
s 5gfy is a decision the Court must make.
CLorennit aNIAne: Jivh roaaaneh b0 tE e RnRITeLEe
ol
T T ey s g et 7 o SR A o e i S B ornan o e R S et e oo R ——— S e
T e e o
3 B — O O 3 j:;
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where it's probative. value is substantially out-

519

o’ a;r If I decide that the expert is suf{i-
ciently qualified then under Rule 705 the expert
may testify with respect to the basis for his
opinion, which in this case would be the
natu?e of the polygraph tests. TLoTlsnyiot

-. These rules, of course, ars subject i
to Ruie 403, which permits the Court a great

deal of discretion to exclude relevant evidence

weighed by the danger of unfair prejudice, con-
‘fusion of the issues or misleading a jury. -

: And as matters now stand, my position
with respect to most cases would be to exclude

polygraph evidence even that given by people-

.- YT -

{
P - g

rgcognized as experts.
" As I say, however, thg facts in this
case are so unusual that I believe this infor-
mation may be helpful, provided the experts
are in my opinion extremely qualified and in
nmy opinion, based upon the evidence before me

and the material of which L take judicial

s P,
a el

notice, the tests. have been given in the proper
way. LT YU s a s e & ALl
: I would therefors permit the defendant

to submit evidence with respect to :the expertise
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2 of the wfégés;ggiwﬁsﬁ'hélgréﬁoges tgiﬁré%entwc ?
3 . aﬁé wiéhxrégbéct to the way the tests were ]
4 given; o s L8 nas s ool cedinn
5 ggﬁﬁRt?SiéfN£CK; Yéurnﬂoﬂor, with regard
6 to Séiger;:the Coﬁrftéf Apéeals in the District
7 of Columbia wrote h&;opinisn. 'No opinion was i
8 filed. .Thét's why I was not awars of it.
9 And no opiﬁion will bekfii;d. R
10 ﬁf.;séiée; was acquitted and as a result
1 thereof, tﬂézappeal is moot. P i
12 THE COURT: Well, I believe that the -
13 diséretiéﬂﬂéf the Trial Court in these matters
14 under the ﬁfopoégé Rules as well as under i
i
15 ~genéral principals of evidence in the adminis~— |
16 " tration of trials is éitréﬁély broad and I sus-
17 ; pect that“is'why.;n QpiniOn was not written.
18 Péﬁéééd with your witnass.
19 fHE égﬁﬁég Ail_riéhﬁ; we will take a
00 bréak. o RARE SN S ' T
2 B Get your witness.
22 MR. SLOTWICK: I just want to. tell them
23V what's happer;iné. Lo, eemget N nioame
24 Y THEZ¢6URT: I have to break a little
« 25 after 12:00...*“. |
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