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TO: LWP 

cc: RJM 

Re: Special Projects Subcommittee 

MEMORANDUM OF JLO 

RECEIVED 
ijOV 18 1986 

ROGER J. MINER 
U.S. CIRCUIT JUDGE 
ALBANY. NEW YORI\ 

I certainly heartily endorse all five of the special 

projects approved by RJM's subcommittee. I would like to have for 

my records, however, copies·of his'attachments. 

Many thanks. 

J.L.O. 

November 13, 1986 
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TO: 

FROM: 

RECEIVED 

November 1 4, 1 986 NOV 18 1986 

ROGER J. MINER 
U.S. CIRCUIT JUDGE 

. . . . ~LBANt NEW YORK J. Miner, Co-Chair, Subcommittee on Special ProJects • 
J. Haight, Co-Chair, Subcommittee on Special Projects 

J. Pierce, Chair, Steering/Coordinating Subcommittee 

Spec. Proj. #1: Abigail Adams 

The Steering/Coordinating Subcommittee recommends 

approval. Forwarded to Judge Oakes for review and action. 

LWP 
11/13/86 

Apropos this project the Steering/Coordinating 

Subcommittee recommends that you consider whether you ought not 

increase the ticket price from $35 to $50; charge everyone the 

same price, with no special rates for anyone; and anticipate a 

sellout. 

The Steering/Coordinating Subcommittee requests that it 

be kept apprised of developments. 



Spec. Proj. #2: Commemorative Plague 

The Steering/Coordinating Subcommittee recommends 

approval. Forwarded to Judge Oakes for review and action. 

LWP 

11/13/86 

The Steering/Coordinating Subcommittee recommends that 

you consider whether the plaque might cost closer to 

$2,000-3,000; whether Morgan Bank might be asked by a 

non-judicial member to fund the project; and whether Morgan 

Bank might wish to make a sizeable contribution toward the work 

of the Second Circuit Bicentennial Committee. Discussions with 

J. Oakes, J. Meskill, B. Fiske, etc. may be in order. 

The Steering/Coordinating Subcommittee requests that it 

be kept apprised of developments. 
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Spec. Proj. # 3: Colonial Music Concerts 

The Steering/Coordinating Subcommittee recommends 

approval. Forwarded to Judge Oakes for review and action. 

LWP 
11/13/86 

The Steering/Coordinating Subcommittee suggests that 

your cost estimate may be much too low and wishes to alert you 

to likely poor acoustical conditions in the Foley Square 

courthouse lobby. 

Also, Phylis S. Bamberger informed us that the Smith

sonian has recordings and instruments relating to music of the 

colonial era--see attachment for further information. Further, 

music schools may very well be interested in participating. 

Attached is a colonial era ballad--compliments of John 

Gordan, III. He identifies the composer as Francis Hopkinson, 

the first federal district judge appointed in Pennsylvania. 
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,:rott• numerous tunes for dancing, aml,ng 
_l ,rnd much admired" ¾1in• Q1111tiri/lr, Bt•· 
tm•s with the d,1ssic Pnrrtn/1111 and L'Eti•, 
l dancers ,rnd thl' listener in the third fig
i-;-originall~ ml'mbers of his band \Vho 
;jl' tht.>y s.1ng. Dancers evidently joined the 
IL• singing after the quddrille became better 
in tlw third figure an.• "If vou consent to 
~d in hand we join in glee:" In the fourth 
1lark! Hear the merry trumpet sound" an-
tas undoubtedly played by Johnson on his 
!ll'I. For th"t• Finale, bells and a laughing 
l"lf you will dance, we will sing,/ And the 
rg. I H,1, ha, ha .... " Thl' anonymous ar-
~re retains the sometimes unconventional 
~111s found in Johnson's shet.'t-music ver-
ht nt.•w orws that rl'flt.'ct tht.• provincial Nt•w 
~Kk of sophisticat•on. Johnson's staturl' as a 
it ht• judged solely on this arrangl'mt•nt, for 
:1ddphia, Nt.•w York, Boston, ,1nd Saratoga 
!ment,1tor lo remark in the D1•tr<1il Frw Press 
.', "it mav be said of him without fear of con
;:omposcr or a musician, he stands without 
I 

! 
Jntrv dance in \Vhich men and women 
fing each other, was danced only occasion
lillmoms of the late 1840s and 1850s. But the 
bvavs" dann•, where evervbodv danced 
I'• \\'ilS still strong in rural areas and at pri
fll' of the most popular reels was Mom:t 
~,sed about 1775 bv Daniel Dow as Sir Ar
!11c11111sk's Red. Found in private libr.-iries 

~

d a copy) and in instrumental and dance 
l' 19th n•ntury, the tune was usually played 
1o~t often, the fiddler w~uld not only play 

1uctu111s to the dancers. It 1s heard here 111 an 
t,t for \'iolin, clarinet, cornet, and bass. 

r1//./fo1.1111 Hn11d R(lok, Elias Howe wwte th.1t 

1,1.ao· .. •• It d fJ\ \), th;~-;, -p,. ,fr1 t"it1:-,,. ( °' .u~ .. f .Atd, ... r ....... .. ~ ,rH .,l4;.,.;,i~J: tlu.

1 ltntiu .'·· i lh. '-''' ra. ( 

11st•d most frl'l]Ul•nlll' un this recording is filtL•d with cylindrical Stiilzel valves ing condition by Robt'rt Sheldon. 

I Flute, 8 kev,. nN•w,,od. by Ch,1rvril'r f>cloubL•t, Nt•w York. 1850 (Smithsonian C.llak,gue No. 66. 199) 
2 l lilrinet in C, D key,. bo-..wood, b~· Marting, French 11r U.S. manulacturt', ca. 1860 (No. 378,924) 
J Cl;arinet in B•, 8 kt•ys, boxwood. bv Klemm, Philadelphia, English or U.S. manufacture, ca. 1840-50 (Collection of Robert Sheldon) 
4 Cl,1rinet in/\, 11 kev,;, bn'\wood, unmarked, possibly U.S. manufacture, mid-Nth century (Collection of Robert Sheldon) 
5 Kt•yed Bugle in E~. copper wilh 9 brass key", by Henry Sibley, Boo;ton, ca. 1840-50 (No. 237,755) 
6 Kt>yt•d Bugle in C, cro,ikt•d in Bs, rnpper with 11 bras,; keys, /\non. New Engl,md maker (nilmeplate missing), pos.o;ibly Graves, New Hampshire, 

ca. 1840-50 (No. 36),499) 
7 Alto Ophicll'ide in E•. 9 key,;, 1->rass, t,y Klapm,1nn Frcres, Paris, mid-19th century (No. 205,858) 
H Bas-; Ophicleide in B•, 9 key.;, brass, unmarkt•d, French manuf.lcture, mid-19th century (No. 2'12,226) 
9 B,,._._ Ophiclt•idP in B•, ]() key,;, brass, unmMkt•d, French manufacture, mid-14th century {Collection of Robl'rt Eliason) 

to I lorn, on:ht•,;tr,11, crooked in E,, unmarkC'd, cil. 1800 (No. 65.600) 
11 lh1rn, 11rch, .. ,tral, crookl'd in E~. by M. A. Ranux, Paris, c,1. 1840 (No. 74.5). /\lso used with a detachable 2-valve section made for it al a later dale. 
12 Trumpet, 2-villved, wilh Stcil1el pi,tons, crooked in E ,, unmarked, pn1bably English manufacture, ca. 1830-40 (No. ~.255) 
t:l Corrll't, with thret> Sti,17l'I pistons, unmarkPd, Frt•nch rn,rnufarturt.>, ca. 1845-50 ( No. 65.160) 
14 Cornl't in B•, nickel !',ilwr, string mtarv valv,•s, hy D. C. Hall, Boston, L'arly 1860s (Collection of Robert Sheldon) 
15 Tenor Tromhom., in Bb, by J. Howard Footl', New York, ca. 1880 (No. 55,603) 
16 Ba,;s Trornhone in F, by Gr.wes and Co., Winchester, New Hampshire. ca. 1845-50 (Collection of the Henry Ford Museum) 
17 SPprarw Saxhorn in E•, nickl'I ~ilwr, siring rotary valves, by E.G. Wright, Boston, ca. 1860 (No. 71.13) • 
18 Sopram1 Sa,horn in E ~. brass with nickel plate, ,tring rotary valve,;, by l,;aac Fiske, Worce,;ter, Massachusetts, ca. 1870 (No. 66.459) 
19 Altl• Saxhorn in E~. nickel silver, string rotary valves, by lohn Stratton, New York, ca. 1870 (Collection of Robert Sheldon) 
20 Alto S,nhorn in E•. nickel silver, string rutary valve-;, Boston Musical Instrument Manufactory, ca. 1870-80 (Collection of Robert Sheldon) 
21 Tenor Saxhorn in B", copper with three twin pistons (for the left hand) marked" Allen & Co. Norwich, Ct." 1846-49 (Collection of the Henrv Ford Museum) 
22 Tenor Sa,hl,rn in B•, bra,s, string rotary valvt>s, by I. Howard Foott.>, New York, ca. 1880 (No. 55,599) • 
2J Baritonl' Saxhorn in B,, brass, string rotary valves, by). Howard Foote, New York, ca. 1880 (Nn. 55,600) 
24 Cnntrab.1ss Saxhorn (Tuba) in E•, brass, string rotary valves, by J. Howard Foote, New York, ca. 1880 (No. 55,601) 
25 Square piano, by Jonas Chickrring, Bo~ton, 1850 (No. 70. JQ) 

26 Violin, by Nicolo Gagliano, N;apl••s, 1730 (No. 73.42) 
27 ViL1lin, by Jo,eph Gagliano. Naples, 1781 (Rl'l,ecc,1 Jenkins) 
28 Cl·llo, by Fnrirn Rorc.1, Italy, 1898 (Eliz.ibeth Turn,1) 
29 Orchestra bt>lk hy ). C. De,1g,m & Co., Chicagn, e,1rlv 20th centurv (No. 74. lll) 
The four ino;trunwnts m.ukL•d I. I Iowa rd FoPte were rn.id·e in a New Y~rk City factorv (po,;,ibly John Str.itton) and retain the basic stvle and si1e of ,irnilar brass 
instmnwnts during the 1850!->. • -

1• 

~lance in 2/4 time, was very much in vogue This recording represents a joint effort belween the Divisiun uf Musical tnslruments 
1/c or concludes the first part of a public ball. of the Smiths,mian lnstituhon and Nonesurh Records. The Division staff, which works 
g natun•." Wlll'n avid ballroom dancl'rs of with a collectll,n of European and American in,trum,•nts ranging from the 17th tu the 20th ( 

Gratt'lul thanks also to the llenry Ford Museum and ils Curator of Musical lnstrumenls, 
RobPrt Eli,1son, for the loan of lwo in<lruments, and to Arthur Lallrew for information 
about Frand~ John,on and A. J. R. Connl"r. 

centuri,•s, lwhe,•ps strongly th,11 musical instrument collection-. should be heard as well as 
'ht-bar introduction to the Scl1t1111l1erg Ga/op, seen. l he Smilhsonoan Soda I Orch,•str,1 & Quadrille Band was nrg,1nized as one expres-
l'd like thoroughbreds at the starting gate. sion of this concern, and made its first appearance on March 11, 1974, in a dance concert 
the galop, they would move in sliding steps lea luring the music heard in this album; its membt.>r~ include musicians from the National 

1
,peting with surrounding couples in speed Symphony and other leading Washington ensembles. In this rernrding, the players are 

1oi~ed by the Canll·rala Chorus of Washington, a non-profit professional chamber chorus 
l, musical mornl'ntum increased (especially which has perfornll'J under the direclion of Joan Reinthaler in the Washington-Baltimore 

1,ht• eight-bar passage of ascending and de- area since 1963. 
~tes), the couples would sprint during the James Weaver is Concert Director in the Division of Musical Instruments, whNe he 
, ht d I h · I h II has also led other Smithsonian ensembles <pecializing in 18th-century instruments and l rus owar t 1e C airs a ong t e wa • pant- repertory. Mr. Weaver, a graduate uf the University of Illinois and a former student of Gus-
i l and pleasure. Exhausted but exhilarated, rav Leonhard I, is active as harpsichordist, organist, teacher, and lrcturer. In e~tablishing 
! take thl'ir lea\'e to thl' familiar strains of and directin~ the Smithsonian Social Orchestra & Quadrille Band, Mr. Weaver has 

l
·t'I H()me. In the )853 version bv Allen Dod- wurked closely with Rober! Sheldon, Mnseum Spccialisl in Wind Instruments A grad-
nd lower brasses are oiven descending scale uate of lhe Eastman School ol Music and a former member of the Eastman Wind Ensemble 

n and the Rochester Philharmonic, Mr. Sheldon has been on the staff of the Division of 
',;l1 the poignancy of the melody. Dodworth, Musical Instruments since 1965. In addition to Messrs Weaver and Sheldon, members of 
fit•r,ce at danct:s, knew how to program the the Division's staff who lenr rheir <pec1al efforts to this rernrding are Cynthia Adams 

{ lwn send them home fortissimo with a rous- The Division of Musical lnsrruments and Nonesuch Records wish to thank the Music 
Division, Library of Congress, for the use of the·Coolidge Audilorium fnr this recording, 

c;ourH ~FS c,,,h· llnt•. f\.md I 'i1d..- fw<>, B,md<t 3 11: Alhm Ooi.h-. i,rth, O,,,lu'Ortlt',; fl,11,.s 80,id Srlul£'1. Nf'w 
Y,,rk IH~l. Side Ont.>, Hand 2. S1dr T,-.•n. Rand._ 2,1\,r B A Rurd,u. r,,,Grr••1nm,1. 80,tnn, 1855. 5idf'0nf', 
BJn,t-. 3, 4, 7: I Schat,nMn. /ll'tets' S11,-lfor11 J.,11,mll, Cincinnati. lfl5Q Side One. l\.1nJ c;: A J. R. Connn, 
fr1 t' Stt'p Walt:, Du..,h>n. 1858 Side One, Band 6, Sllfo Two Band 10 C. \\'. F. Fnt>drkh. arr. o,rl,ntr11I 
J111Jr1111t, N._.,,, Yurk, 1856 5h.lt> One. Band, 8, 1t (im,trumPntal arrangt>ment)· IAnon .J fhr Nm• C11glond 
,\.iu,;1011,1, Lm,·ell, 1848 '-iidt> One. Band 9, Sidt" fwo, Band h: G W. E fritJrich. arr., T,ws For Sonol 
4.11111~1•1111111. ~r~ York. IR57. ~1dt> Ont. f\,1nd 10, Sidl' Two, Band8t,- Flia1 Howe. Jr, rompiltr,fint Parlof 
tl1f Mu~,r~11,1,; (o'"I'""""" 811.,tnn. IR44 51de Ont!. Bc1nd 11 {vurAI ~rrani,i;~me,nO Franch~ Johnson, 
/01111s011 s l t'lt1l1ratt',I auit murlr nrlm,rtal Vo,cr Quadrdl~. l'hit.ulelphia, 1840. Side, Two, Band., 1. 7: (Simon 
Knat>bl'I. ~1rr, I Kt'101's Cc1ll«t1011 of l11!ilr1t"lt•1lal Mu:;1L·, Boc;h.in, 1844. Side fwt1, Band 4: 5tephen C. f05trr. 
Tlrr So~.,nl Ort'l1tStra for f1111t c1r Viol,11, Nt'w 'fork, IS',4. Side- Two, Band 5· E K. F..ttun, Twtlt-t Pi~,n of 
l-ln,,,1t111}' f,rr M,lrtanJ Brasj Ba,,J!i, Nrw Yt..'rk. 1846 S1dP rwo. Band Q• I /\non . lln Cadmrl1a. Boston, 1840. 

r<•curded September & November 1974, Coolidge Audilorium, 
Lihrary of Congress, Washington, D.C. 
en~ineering& musical supervision/Marc J. Aubort, foanna Nkkrenz 
(Ehle Recordings. Inc.) 
mastering/Robert C. Ludwig (Sterling Sound, Inc.) 
a Dolby-system recording 
rhml•cuv~r 1llulitration· lithn};raph by Ot>njamin \V Th,1vt-r. from the "heet• 
mu..,ir V111ltt Q1,adr1llf'tt by ZL1lt>ucu .. ( publ. Henq• Prent11jS, Bos tun, t."a 1845) 
production supervisur'Tert"sa Sterne dt"c;1gn & art Jire-rtion1Paula Bisacca 

{ 
(ii) & © 1975 Nonesuch R,cords, a Division of Wamn Communlcatlona Inc. 0 
r-lfg. by Eltktra1Asylum/NonnurhRKOrdt.19551hoodway, New York. N.Y. 1002.l. pnnlfdlnU.5,A. 

~

•t the crowd wtlh a chordal four-bilr passage I lnol'l'r, Curator, and Scott Odell, Chief of Cnnservatiun. 

• --------CYNTHIA ADAMS HOOVER and Ion Newsom, Chief, Reference Section, Music Division, for his generous assistance. 

•- ---~• ,._,.,_.,...,., ... _,-.,....,. ... .,,_.....,._,.,zn ""' *• •-~'"''! ~,• • "'' '!~ """!!."- '!' 1~ '!!,.1£•"• 111•-z.:~Jt"'~l!t 4 14 \.'°~B}ifaa~ .. ~~•t},~•-
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ANTECEDENTS AND BEGINNINGS TO 1801 

How far were the voters affected by the torrent of propaganda? 
This is difficult to assess. In places like New Hampshire and Massa
chusetts where delegates came instructed, it may be assumed that the 
impact was considerable. Obviously, writers believed that they were 
reaching people, for it is striking how in a place like New York the 
flow of essays very nearly dried up after the elections there were over. 
That the delegates t~ the several state conventions were in countless 
instances the beneficiaries of what had been laid before them by the 
press has already been noticed. And it may be remarked that no matter 
how whimsical were the grounds parroted by delegates from their 
reading, these were always propounded as the firm conclusions of rea
son. This, too, reflected the nature of the propaganda. For it was 
characteristic of the Age of Enlightenment that propagandists optimisti
cally, in such numbers, made appeal to the reason of their readers. 
For political purposes, of course, the appeals to prejudice may be 
cynically viewed as no less an appeal to reason-but a reason some
what askew. Attempts to stir the imagination of readers took the 
form of conjuring dreams of better times, or, on the other hand, of 
playing upon fear which is a notable stimulant of antic ideas. Some of 
these gambits, as we have seen, were fanciful to the point of being 
bizarre, and they were countered by ribaldries and grotesqueries on a 
premise resembling the homeopathic similia similibus curantur. 

There was, however, one flight of fancy, Francis Hopkinson's 
New Roof, which was at once an appeal to reason and to the mother 
wit of any man who had ever wielded hammer or saw.132 Hopkinson 
set out the merits of the Constitution in a parable about the old house 
that needed a new roof. He relates how James, the architect, surveyed 
the old place and set about making plans for a new roof because the 
old one was too bad to repair. A fractious old woman, who lived in 
the house and whose apartment was to be made smaller, angrily made 
trouble. With humor and dexterity, the objections of the antifederalists 
are set out in builder's terms-in particular, the fuss over lack of a bill 

1a2 The "New Roor• was first 
printed in the Pennsylvania Packet, 
Dec. 29, 1787. Other Philadelphia 
papers copied it almost at once, and 
the antifederalist papers soon attacked 
Hopkinson violently. The text re
printed in McMaster and Stone, Penn
,ylvania, 510-16, accords with that in 
the Packet. James, the .architect in the 
allegory, is, of course, Wilson; 
Margery is George Bryan; the Wil
liatn, Jack and Robert whom she en
lists are, respectively, Findley, Smilie 
and Whitehill, who carried the bur-

322 

den for the antifederalists at the Penn
sylvania Convention (infra, p. 327). 
The lunatic whose ranting ends the 
piece has been identified as James 
Workman, a tutor at the university 
who, as Philadelphiensis, had been 
grinding out extravagances against the 
Constitution. 

The "New Roor• was the origin of 
the ornament used by journals, the 
structure supported by columns in
scribed with the names of states which 
had already ratified. 
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VII: The Framers as Propagandists 

of scantlings. It is testimony to the enchantment evoked by this amusin1// 
story that within a few weeks the idea was versified by Hopkinson 
into "The Raising: A new song for federal mecbanics":183 

Come muster my lads, your mechanical tools 
Your saws and your axes, your hammers & rules, 
Bring your mallets and planes, your level and line 
And plenty of pins of American pine; • 

For our roof we will raise, and our song still shall be-
Our government firm, and our citiz.ens free. 

The ballad continues with the details of a raising, and then, in the fifth 
verse, judges are celebrated in song for probably the first time in Ameri- / 
can history: . ✓ 

Our King Posts are judges-how upright they stand, 
Supporting the Braces, the Laws of the Land-
The Laws of the Land, which divide right from wrong, 
And strengthen the weak, by weak'ning the strong. 

Chorus. 

1n G. E. Hastings, The Life and 
Works of Francis Hopkinson, at 409, 
states that Hopkinson published the 
verse in the American Museum in July 
1788. Actually it appeared in the 
Pennsylvania Gazette, Feb. 6, 1788. 
It was reprinted in the New York 

POOISlcr<fhr .. 4!W:m 

Daily Advertiser, Feb. II, 1788; the 
Massachusetts Gazette, Feb. 29, 1788; 
Massachusetts Centinel, Mar. 1, 1788; 
Rhode Island Newport Mercury, Mar. 
3, 1788; the Norwich Packet, Mar. 6, 
1788; the Virginia Independent Chron
icle, Feb. 20, 1788. 
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Spec. Proj. #4: Panel Discussion--Federal Courts 

The Steering/ Coo rd in a ting Subcommittee recommends 

approval. Forwarded to Judge Oakes for review and action. 

LWP 
11/13/86 

It is unclear to the Steering/Coordinating Subcommittee 

whether the presentation and funding of this panel discussion 

have been discussed with the Chairman of the Planning and 

Program Committee for the Second Circuit Judicial Conference 

(J. Newman?). Kindly keep _us apprised of developments. 

4 
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We have noted the other projects identified in your 

report which are under consideration--they are most interesting 

and we will await further word from your Subcommittee. 

Please note that we need to have the name, etc. of your 

publicity person and we await an estimated lump sum budget 

request. 

Thank you for your prompt and imaginative report and for 

using the prescribed format. 

cc: Judge Oakes 
Judge Meskill 
Members, Steering/Coordinating Subcommittee 
$Flanders 
PPetruck 

-----------~~---
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