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Hon. Charles H. Tenney
United States District Judge
United States Courthouse
Foley Square

New York, New York 10007

Re: Avigliano, et al. v. Sumitomo Shoji
America, Inc., 77 Civ. 5641 (CHT)

Dear Judge Tenney:

We are counsel for Sumitomo Shoji America, Inc.
("Sumitomo"), defendant in the above-captioned civil rights,
éction. We are writing this letter to request that this Court,
on the basis of evidence juét released to the parties by the
United States Department of State, reconsider its June 5 Opinion
and Order (the "Order") insofar as the Order denied Sumitomo's
motion to dismiss plaintiffs' Title VII claims herein. Because
Rule 5(a) FRAP, imposes a ten day limitation on filing a peti-
tion for permission to appeal pursuant to 28 U.S.C. § 1292(b),
we also request that this Court withdraw its Opinion and Order
dated August 9, 1979, certifying for immediate appellate
review the primary question posed in Sumitomo's motion to

dismiss; 1i.e., whether Sumitomo is exempted under the terms of
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the 1953 Treaty of Friendship, Commerce and Navigation between
the United States and Japan (the "Treaty") from sanctions con-
tained in Title VII of the Civil Rights Act of 1964, 42 U.S.C.
§ 2000e et seg. ("Title VII") against certain allegedly dis-
criminatory practices of Sumitomo in its employment of mana-
gerial and executive personnel.

On Sumitomo's original motion to dismiss, this Court,

like the Court in Spiess, et al. v. C. Itoh & Co. (America),

Inc., 469 F. Supp. 1 (S.D. Tex. 1979), criticized an October 17,
1978 opinion lettér of the Department of State construing the
Treaty favorably to Sumitomo's position, because such opinion
letter failed to offer analysis or reasoning in support.

On August 13, 1979 (the date on which this Court's
Opinion and Order of August 9 was reported in the New York Law
Journal), we obtained a copy thereof and transmitted it to the
United States Department of State. On August 14, 1979 our firm
was informed by George Lehner, Esq., an attorney adviser in the
Department of State, that the State Department was prepared
to release various documents regarding hiring rights granted
by the Treaty which it had searched for and located subsequent
to this Court's Opinion and Order of June 5, 1979. Copies
of such documents were released yesterday to counsel for all

parties herein. We believe that such documents bear
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significantly on the relationship between the Treaty and

Title VII, and most particularly on the issue of the standing
of United States subsidiary of a Japanese corporation to raise
as a defense to the maintenance of this action the managerial
and executive hiring rights granted by the Treaty.

As may be seen from the enclosures, which constitute
but a few of the documents furnished by the Department of
State, contemporaneous legislative history shows, and the
State Department has in fact long taken the position, that un-
der the 1953 Treaty, subsidiaries of United States or Japanese
companies established in the territory of the other nation may
claim the hiring rights provided for in Article VIII(1) of the
Treaty. The enclosures also show that the State Department
has for years rejected any limitation on that right by reason
of Article XXII(3) of the Treaty, see, e.g., copy of January 9,
1976 cable from Secretary of State Kissinger addressed to the
U.S. Embassy in Japan, citing relevant authority and negotiating

history of the Treaty.*

* In respect of standing to assert rights under the Treaty,
Secretary Kissinger states "....[Article XXII(3) of the Treaty]
does not mean that [the Government of Japan] is free to deny
treaty rights to U.S. subsidiary set up in Japan. [W]hile

the company's status and nationality are determined by place
of establishment, this recognition does not itself create
substantive rights, which are dealt with elsewhere in the
Treaty."
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In view of the importance of the Treaty rights at
issue herein, and the fact that this new evidence could not
have been discovered by Sumitomo nor used by it prior to the
issuance of this Court's Opinion and Order of June 5, 1979,
Sumitomo respectfully requests that this Court grant it the
opportunity to submit papers to this Court defining the sig-
nificance of this new evidence, and speaking to the matters
outlined in our firm's letter to the Court dated April 23,
1979, which requested leave to submit a memorandum dealing
with the Spiess decision.

Sumitomo must, pursuant to Rule 5(a) of the Federal
Rules of Appellate Procedure, file by no later than Monday,
August 20,>a petition for leave to appeal this Court's June 5,
1979 Opinion and Order. Under the circumstances, we respect-~
fully suggest that it appears appropriate for this Court to
withdraw or vacate its Opinion and Order of August 9, 1979,
granting certification for appeal, until it has determined
whether to reconsider its June 5 Opinion and Order insofar as
it relates to Sumitomo's motion to dismiss, and determined
whether it will entertain the submission of further papers

by the parties and by amicus curiae, pursuant to a briefing

schedule. We believe that this Court has the power to

vacate its Opinion and Order of August 9, 1979 for purposes
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of considering this substantial issue in light of new facts.

See, Nakhleh v. Chemical Construction Corporation, 366 F.

Supp. 1221 (S.D.N.Y. 1973).

| It appears obvious that time and expense to the
parties and to the Court can be greatly conserved if reconsid-
eration of the June 5, 1979 Opinion and Order is had prior to
prosecution of Sumitomo's appeal. Whether or not the Court
decides the matter differently, there will at the least be a
fuller record for the Court of Appeals to consider, i.e., the
State Department's recently produced documents will be part of
the record.

While we could make a formal motion for reargument,
and also make a motion for an order withdrawing this Court's
August 9, 1979 Opinion aﬁd Order, it appears to us that much
resource would be wasted inrthe preparation and submission
of the various papers which would be required for such
applications.

In view of the foregoing, we request an immediate
conference with the Court to discuss what procedures the Court
might wish the parties to follow in order to reach a speedy
and economical disposition of this matter. We respectfully

request a conference with the Court as soon as may be
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convenient. Since we are informed that your Honor is away
from the Court, we are concurrently herewith requesting an
order from the United States Court of Appeals for the Second
Circuit which would have the effect of preserving this Court's
jurisdiction of the subject matter.
Respactfully, .
by thefa

. Portis Hicks

cc: Lewis Steel, Esq. (By Hand)
Lutz Alexander Prager, Esq.
Enclosures:

1. Cable of Secretary of State Henry A. Kissinger, to U.S.
Embassy, Tokyo, Japan, dated January 9, 1976.

2. Dispatch No. 13, dated April 8, 1952, from Office of
U.S. Political Adviser for Japan (see pp. 3-4).

3. Memorandum of Department of State, A-852, dated
January 21, 1954, to HICOG, Bonn, Republic of Germany.

4. Memorandum of HICOG Bonn, dated March!8, 1954, to the
Department of State (see pp. 1-2).
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Treaty signed at Tokyo April 2, 1953, and fully concurs
with Embassy's general position as set forth reftel.

Most persuasive arguments we have found are (a) law
review article on FCNs by Herman Walker, Jr., who
formulated modem (i.e., post-WW II) form of FCN treaty
and negotiated many FCNs; and (b) negotiating record

of U.S.-Japan FCN, especially Dispatch No. 13 from Tokyo
of April 8, 1952. Both documents are enclosed. Walker
cites (pp 380-8l1), para 3 of Japnese FCN as standard
definition of company for purposes of treaty, i.e., in
the standard FCN treaty "A 'company' is defined simply
and broadly to mean any corporation, partnership,
company or other association which has been duly formed
under the laws of one of the contracting parties; that
is, any 'artificial' person acknowledged by its creator,
as distinguished from a natural person, whether or not
for -pecuniary profit."™ This formulation is intended
to avoid such complex questions as the law to be

applied in-determining company.-status. Every associ-
ation meeting test of valid existence must have its
"company" status duly recognized and is then eligible

for substantive rlghts granted to companies under the
treaty.

In Dispatch 13 (p. 5), Jules Bassin, Legal Attache to
Embassy, stated to Mr. Mikizo Nagai, Chief, Sixth
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Section, Economic Affairs Bureau, that "the recognition men-
tioned in the second sentence of paragraph 3...meant merely
the recognition by either Party of the existence and legal
status of ]urldical persons organized under the laws of the
other Party.”

Thus, all that para 3 is meant to accomplish is the establish-
ment of a procedural test for the determination of the status
of an association, i.e., whether or not to recognize it as a
"company" for purposes of the treaty. Once such recognition
is granted, the functional rights accorded to companies under
the FCN (for example, the Article VII rights of a company to
establish and control sub51d1ar1es) then accrue.

For reasons stated above, argument in para 2 of reftel that
nationality of a company is determined by nationality of
shareholders is not correct. Rather, a company has nation-
ality of place where it is established (see pp. 382-83 of
Walker). However, this does not mean that GOJ is free to
deny treaty rights to U.S. subsidiary set up in Japan. While
the company's status and nationality are determined by place
- of establishment, this recognition does not itself create \
substantive rights, which are dealt with elsewhere in the \*
treaty. Thus, under Article VII of the Treaty, a national S
or company of either party is granted national treatment to i
control and manage enterprises they have established or )
acquired. Therefore, an American Company (i.e., one organized ! x
1

e

under U.S. law), may manage its Japanese subsidiary (i.e., a
company set up under Japanese law). So too, under Article I,
a U.S. national may enter Japan to direct his investment, Y
even though the investment is a Japanese company. In sum, i
the substantive rights of U.S. nationals and companies vis-a-vis
their Japanese investments accrue to them because the treaty !
gives specific rights to U.S. nationals and companies as :
regards their investments,-and it is irrelevant that, for

the technical reasons noted above, the status and nationality

of the investment are determined by the place of its establlsh-
ment. .

KISSINGER

Enclosure5°‘ ' :
Herman Walker Law Review Artlcle on FCNs
Dispatch No. 13 from Tokyo Apr. 8, 1952
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f _Sgbjé‘étt Informal Di.;cussims on the United Staltes Standard Dr ﬁ‘.
* E . . Treaty of Friendship, Cormerce and Navigation

Par‘aid.pan s: For the Ministrr of Porcir: ﬁ.ffn.irs:

Mr. Kenichi OTA3E, Vice Director, Econoric Affairs Burzan
Mr, Haruki KORI, Chief, First Section, Zconasic AfSzirs B\.rc’*u
Ur, Ta.kesni Im.ulu TZU, vecretary, Firs t. Section, Economic Ariziza
o A _ Bureau : =
L _ Mr. Kay MIYAGA ‘&, Secretary, First “ectlon, Bconom.c Affalrs ™o
' , Burcau S
Mr., Masao 0SATO, Chief, Frurth Hectirn, Treatles Buresu
.0 Mr. Mikdczo N/ GAI Chmf , Sizth Gection, Economic Affalrs Brrenm
7 For the Office of the United ttates Political dviser, Janemi

5 + . =y Mr. Jules BASSIN, Lepal Attacho
- . ¥r, Ddley G. SINGZR, Cormercial Attache
' Mr. Robert W. ADAMS, ..aecond Secretary

Plase: Ofﬁce Qf the Uidted States Pollt-ca.l Af'vdt.:e Tcth'o,'Japan.

Date: Tuesday, Apnl 8, 1952. ' . FOIRTERTH TURCREA). METTING
| IRTICIE XX

: Mr. Otabe stated that in order to avoid any possible difiercnces in intore
pretation it should be clearly understood that thie moaning of the word "trarsig®,
gad in Article XX, wes the same as that used in Article V, paragragh 1 of ths

GAJ.T, which states: '

* "Gouds (includ.mg bagzage), and zlco vnssc] s ard ox,hcr reans of
transport, shall be dce*‘ed to be in transilb across the territory of a cone
tracting party vhea the rassege across cuch tervidery, with or withioud

“trans-shipment, warehcusing, breaking bulk, or change in the mcde of
transport, is only & pertim of a complete journey beginning and terw
minating beyond the fronticr of the contracting parly across whose
territory the traffic passes. Truffic of tidis pature is terrmed in this
Article 'traffic in transiti,." '

Mr. Otabe added that it should also be understood that "transit through the -
territorics of each Party', menticned in Article XX, includes passengers, baggzid,
; and products carried by aircraft. o

! * ¥r, Singer replied that the GATT definition of "{ransitt was acceptable in
_ linterpreting Article XX, and th:t K. Otabc’s wnderstanding with rereronce to

1

RE3TAACTiD
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./ _ Kr, Otabe stated that under present regulations, export validations are re-

T quired in Japan for the temporary unloading and trans-shipua’ of cargoes when
: these involve specific cormodities sudbject to exrort licensing under Jaran‘s

security export control procecures,

Hle asked for confirmration of his understands

- ing that the implementatim of securlty exvort cortrols would not be repgurded 23 .
constltutmg "unn.:cessary deleys and restrictions”, as mentioned in Jdrticle XX.

Mr. Adems replied that Mr. Otabe was correct in his understandin g, and that
gecurity measures, including export validations a:d licenses, wecre permissible

under paragra;h 1 (d)

> Article X2J.

ARTI CLb X1

Mr. Otabe referred to previms discussicns on Article VIII (at the £ifth

meetirg, March 7, 1952) vihen the Japansse side had proposed th:t the second LT

sentence of paragragh 3 (i.e. "Nothing in the pressnt Treaty shall be desmed to
grant or imnly any right to engege in pol:. ical activities.") be deleted frcm
that Article in as much as this ciause was of general application. lir. Otaba
stated that this provision might more appromriately fit in Article XxI, and he
‘now proposed that it te inserted in the latter Article. . :

 Mr, Adcns raplicd that when th_a clause was included in ths proviaion en

general exceutions in other United &

tates FON Treaties (for exa mle in the Trsatles

with Celozbin 2 Isrcel, Urupuay and othc*o), the phraseolory employad was: WIks
present Trealy dees nct. accord any rights to engage in political activities®,
Subject to the views of the Depertment of State, which might prefer to use the
terminolos~y Jjust rantiomed, Mr. Adams supgested that this Article be amend=d as

Propos ed by ¥r. Otabe (i.e., tlnt the second sentence,

varagraph 3; Asticle VI

be incerted in Article XXI as mragrapnh 3=bis, for subscsuer.t re-numbering in tha

final Qrs-ft)

‘¥r. Otabe stzted that the Japanese side earnsstly desired that the sseEd
sentence of oaragra.h 3, Article AXI, reading, "imilarly, the mest~favoreds
nation vrovisicns of the nresent Treaty shall not apply to specicl adventages
accorded by virtue of the aforeszid agreerent” (i.e,, G.'u'); be cdeletod frem this
Article. Ir. Olabe pointed cut that sinece Jarman is not a member of the Gm“,
re gronted by the United states under o midtilateral ‘gree=
ment not yet oren to Jagan, wonld be cutside tha scope of the Anplication of moste

such cmceszions as ¢

favored-nation ireatrent. The purpese of the precent trezaty prescribing uicons

ditional most-favor d-n-tion treatment would therefore actuzlly be defeated in
practice. Furthermore, he sajd, since the United {tates is in fact granting tha
GATT crncessims to Jawan, the deleticn of this sentence would have no effect om
He again pointed ocut that tha
mresent TCN Treaty will become a model for future treaties to be negotiated betweem
Japan and other ccuntries, end thzt it was feared that Lhe inclusion of this sen=
tance would establich an unfzvorairle and most unfortuncte precedent, particularly

connection with early negotiati-.ns e.nt:.cn.putcd between Japan and countries ale
eady in tlie GATT. . . : l

the actuzl relations

——

N A o

vetreen tle two countries
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— Mr. S:Lnger sta.ted that the Do;art..er.t of State had proposed and secured ths |

RN standard GAIT resorvation in previcus negotiatiocns on the assumntion that ths } :
country concerned was actuaily free to cane into tie GATT, and thut any failure

on its part to be in the GATT, being of its oun choosing, hzd no effect on tha

propriety of thig rescrvation. He pointed it that it was not the desire of tia

United states tc use the GATT reservotion in order to imicse unequal trade ra=

lations, ard thot the Dopartmemt of State had indicated thet sure adjustmeni

might be made in the present case in view of the special circumstances involved.

‘There was as yet no definitec idea as to what the aprropriate solution might be,

but it wvas velieved that it shculd be in the nature of a clarificaticn or cxua.'l.1==

fication of the tidird paragrazh. :

Mr., Adans added that paragraph 3 was escgential to the FCN Treaty, but tha%

- the fwrerican side would be most willing to cmsider any scluticn the Japznceus
would desire to submit. He stated that a bilutersl treziy could not, of course,
cormit the United Slates to any course of action inconsistent with its obligations
under the GATT, and thal it appeared therefore that any quelification suggested
by the Jezpanese side should be made with referonces to tha eseeond sentence of
paragrap h 3, and not to the first sentencse.

¥r. Bassin added that the Deparumnnt of Stzte wishad to reassure the Japenese
. revresentatives that their point of view was fully aprrecizted, and that it vas
* - . prepared t0 approach this problem in a syspathetic mammer, fully confident that
a rmtually satisfoctory solution can be found.

Fr. Otabe replisd thot furt H‘r cmsideration would be ziven this matbtzry and
that the Japanese side would be prepared to discuss a proposed clarificuaiion nr
qualification of thls peragraph, possibly at the next meeting.

With respect to para.graph L, Article XXI, Mr. Otabe acked for a definltion
of "limited purposes". He asked wvhether a trsaty trader or an employee of a
Japznese company, perwu.tted to enter the United Itates in connectim with the
activities of that company, might subsequently enter the er..oloyr“ent of anothor
comrany, for example of a domestic amsricsa firm, withows violating the provisicas
of this paragrach. He also inguired whether ewployment in a.dther Japaness firm,
for example a subcsidiary or affiliate of the campany orlgm“ll,y arvleying this
indlv.mud., would be permissible,

‘Kr. Adoms replied thnt a treaty trader or an employze of the type mentioncd
by Hr. Otzbe would be permitted entry into the United States as a non-immigrant,
subject to specific limitojiuns on his activities. ‘He added that various types of
visas of a non-immigrant or temporary character are issved for entry into the
Unitod States; these are granted subject to varying cenditions, gualifications or
restrictions, amd are valid for varying periods, ranging from a few months (for
tourdsts) to an indefinite period of stay (for the so-called treaty traders)., To

: latter are issued a visas of indefinite tenure, valid for so long as they continue

f to prorote trads and commerce between the United States and their country. Thess

' individuals could change emnloyment while in the United states, provided, of coursa,

. the character of their employment remainerd unchanged :nd they continued to Toue

‘' |trade and conmerce between the United States and their country. This change cculd
lbe maca wdith the prior knovledge and  oval of the appropriate officlals of ti3
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[N In feply to further questions put by Mr. Nagai, Mr. ..dams stated that it is

" only the individual who enters the United Stanes as an immigrant for percanent
residence vho is not subject to speeific limitaticons or restrictias on his bucie
ness or professional activities., HMr. Adoms added that “he Japanese emplcyee prew
viously menticmed by Mr. Ctave would not be pemritted to resign from a Japanesa

"~ firm in order freely to seek employment in the United States. It was possible,
“hoviever, for this emplcyee to leave cne Janenese branch fim to work for an afe
filiateé or subsidizry of that firm, or even for anothesr legitimste Japaneze eniers
rrise also engeged in preomoting cormmerce between Japan and the United Stetes, witie
ocut losing his treaty trader status, provided the prior approval of the Dererimocni
of Justico were obtained. : : . :

14

ARTICLE XXTT

¥r. Otabe asked for a clarification as to thz difference betwesen corporaticn
and canpany, and for a definition of partnerships and othar associations as used
in paragraph 3, Article XXIT,

¥r. Bassin replied that a company 1s a society or association of psrsons
interested in a cawron object and uniting themselves for the prosecution of soums
commerclal or industrial undertaking or other legltimate Lusiness. The word; .
he added, is a generic and comprehensive temm which may irclude individuals,
partnerships and corworatiens. Furthoermore, the term is not noecessarily dmitsd
to a trading or coumercial body, but ma2y include orgacdizations to promote frater—
nity amcng il s members and to provide mtual aid and protsction., He added that
‘the word is sumetimes applicable to & single entreprencur.

Mr. Bassin stzted that a corpgoration, on the otler hand, is an artificial
person or legz2l entity, created under the authority of the law of & state or sud=
division thereof. It consists of an association of nweerous individwals as a group
under a special denominatiwm which is regarded in law as having a persunality end
existance distinct from that of its several membvers., A corperation is vested vith
the capacity of continuous successim, either in perpetuity or for a limited tera
of yeers, and acts as a unit or single individual in matters related to the carmren
purpose of the associatim within the scope of the povers and authorily conferred
upon it bty law., The words "compeny* and "corporatien" are commonly used as intcre
changeable terms., Strictly spzaking, however, ¥r. Bassin said, a company is an
association of persons for business or otiler purposes and w2y be incorporated or nct.
Mr, Bassin further stated tlrt a partnership is a voluntary contract or asss~ic-

tion between two cr more persons to place the meney, effccis, labor and/or skill of
some or all of them in lawful commerce o business, with the understanding that
there shall be a proportionate sharing of the profits and losses amcng them. An
assoclation, Mr. Bassin stated, is the union of a nuzber of persons for scme spacizl
purpose or business. It is pgenerzlly an unincorporated society, and my consist of

body of persons united and acting together without a charter but wmursuari to ths

thods and forms used by incorporated bodies for the prosecution of a comuon en‘;ej:

se., The word "essociation” is a generic teru and may at different times
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pomprehend a valuntary associntion, such as a partnzrship; which is disscluble by
the persons vho fermed it, or a corporation dissolubde only by law.

Mr., Otabe stcted thit tiese definiticns were setisfuoctory end vould be help=
ful in properly trunsleli.g tids Article into Jusanese, He then eshad 4 the
variaus religious grouns end foundaticns in the United .tnies were cancidered

E

: -Juridiqal persens, and whetrer tley were inclwled in pramasgragh 3.

.

gyt -

B

Hr. Bassin replied that orgaiized reliidsi. group; and foundatirns may be
Juridical perscns, but are usually unincorporated associations.

Mr, Otabe inquired vhether a 4aidas Hoiin was covercd by paragrach 3, and,
if so, what would be the nature of nati nzi trecztremt accorded cuch organizations
in the United Itates. He explained that a Zaidwa Holin is a duly organized jurie
dical person with pgiven property, esteblished fos the purpcse of employing or dise
posing of said property for a given public purpose. An cexample of a Zaidan Hojing
he added, would be an endowed private library.

¥r. Bassin replied such an crgenization would be cmsidered a juridical pere
son in ths United States, pursuant to the provisims of paragreph 3, if it were
80 considered in Jzpan.

" Mr. Nagal then asked vhat "juridical status" meant, and inguired whether the
recognition of jurddical status mentianed in parzgraph 3 meant aenything more than
the reccgnition of the existerce ef a Juridiczl psrsona T

Mr, Bassin replied that "juridical status" meant "legal status"; the legal
positian of an orgarisztion in, or vwith respect Lo, the rest of the cuamminity.
The recognition nentioned in the se2e:ad sentencs of paragraph 3, he added, meant
merely the r:comition by either Party of the existence and legal status of.
juridical persens organized under the laws of the other Farty.

It was then agreed that the next ir:eetirg wculd e he}:d cn Friday, Apeil™ll;
. 1952, with ¢iscussims to beginen friicle X{IIT,
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gLI Reference HICOG despatch No. 190, January 8, 195k
.VOI There follow the Department's comments with respect‘to the
CTA points reaised by Dr. Paulich at the January | meeting regardmg
CoM the provisions of Ar'ticle II, paragraph 1, . -~
% . l. The basic purpose of the treaty trader prons::.orf' and of'*
R f the legislation which authorizes the extension by treaty~of libera.l

sojourn privileges for purposes of trade is, of course, the
promotion of mutually beneficial commercial intercourse between™
the parties to the treaty, : There is no intent thereby to attemﬁt
to regulate the particular form of business entity by which the- -
desired trading activities are to be carried on. Hence it is the
practice in administering the treaty trader regulations }5*pierce
T the corporate veil® and to authorize the issuance of treaty. trader'
Rl : visas to qualified aliens fram tréaty countries whose trading
activities in the United Statés would %é carried ¢n in the servfce""'
of a domestic United States corporation. The important consideration
is not whether the corporate employer is domestic or alien as td
Juridical statuse.. The controlling factors are, instead: (a) Wﬁ‘ether
the corporation is engaged in substantial internmational trade *=
principally between the United States and the other treaty coun\;ry,
(b) whether it is a ™foreign organization" in the sense that the™
control thereof is vested in nationals of thé other treaty’ country,
the customary test being whether or not & majority of the stock is
held by such nationals; and (c¢) whether the individual alien who
intends to engage in international trading activities in-the service

venlispe iie

LT _ of the corporation is duly qualified for status as a treaty trader o
L under 22 CFR 11.70, U1.71 and other applicable regulatiomss . c
e, : o~
ST 7 - The apparen‘b d.iscrepancy between the treaty and the Immi- TR
e gration and Nationality Act with respect to use of the term .~ S
0 "substantial" is of no legal or practical significance éither when
: L considered in the treaty trader clause alcone or taken together with o :
SRR ot ’ ' i - the treaty r’ .
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- the treaty investor clause. Use of the term "substantial™ in the treaty
trader provision of the Act merely gives explicit :ecognition in the law
10 an administrative practice of long standing, It was not deemed necessary
to reword the treaty as a consequence; for the treatj provision as now
worded has long been applied in a manner requiring that the trade for which
- entry is permitted shall be substantial in character, This does not derive
-fram Art:Lcle II(1)(¢), however, Ibut fram Article II(3), taken together with
the general right to apply reascnable and nondiscriminatory regulations cone
_sistent with the intent and purpose of the treaty provision in order to = |
“implement the cormitment and to jprotect the privileges accorded thereby. from
abuse, In the case of the treaty investor provision, however, the term
. "substantial™ has been carried over from the law to the treaty as an aid to
i its construction and implementation., This was done simply because the investor
-~ clause, unlike the trader clause; is new and an established body of inter=
pre’cation has not yet developede .

. E It may be noted in cannection with hypothetical cases involving =~~~
substantiality of trade that this requirement is applied in g liberal manner,
In determining the substantiality of the trade within the meéaning of the
treaty trader clause, monetary or physica.l volume are not used &s the ™
exclusive criteria, The intent is to assure that the trade in question is oo
not a brief, isolated excursion into international trade but a sustained ‘
volume of bona fide commercial transactions. Consequently, the number of
transactions, the continuous character of the operations and a number of
ot-her factors are taken into ccnsideration as well,

to_an moi’ficlal summary of the new immigration” legn.slat:.on prepared by T
Mr. Frank Auerbach of the Visa Officé of the Department of State. This work
is entit]led The Immigration and Na.t:.onality Act: A Summary of its Principa®
: . Provisions, and copies presumably are available in the office of the .
- Supervisory Ctmsul General.)

3¢ Dr, Paulich's observation that the fixing of the period of sojourn
for alien® entering.the United States as nonimmigrants is done by immigration
“officers at the port of entry rather than by consular officers when the visa
is issued is correct. However, this procedure is specifically required by .
law and hence not merely a matter of administrative convenience, Section 21lh(a) L
of the Immigration and Nationality Act expressly vests the Attornmey General . . N
with authority to prescribeby regulation the period of time for which non-
immigrant aliens may be admitted to the United States, A treaty trader or
treaty investor, by reason of the purposes of the treaty, is regarded as
admitted on an indefinite basis as to sojourm, provided, of course, that he
‘maintains his status as a trader or inve:.tor under the treaty, Hence the
administrative regulations governing entry and sojourn (8 CFR 21llie2) contain
no specific limitation as to time. This does no} preclude, however, require=
[ ments that the alien camply with reasonable” procedures designed to assure that

she is
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o ,
he is maintaining his status as a treaty alien and otherwise complying with

the conditions of his admission; and the measures raferred to by Dr., Paulich
are in the nature of such requirements,

SMITH, ACTING
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(——— * The 32nd regular business meeting fcr negotiation on the subject
matter was held at the Foreign Office on ifarch 16, 1954. Dr, BZCKER, es
usual, served as chairman of the German team which included representa-
tives of the Toresign Office and the linistries of Zeconomics, Justice,
Labor znd Interior., The U.S. side included Messrs, BOEHRIKGZR, LIVY, and
TALLXZR, ’

iscussion of
ofit activities,

The meeting on larch 16 was devoted t
U.S. 4rticle VIIT on emnloyment, nrofessio

0
by ns,
and U.35, &rticle IX on property rights,

Article VIII, Parasraph 1

The Germans stated that their preference remained %o delete this
paragraph, as being unnecessary, but that they were prepared to accommo-
date U.S., wishes for its retention in the treaty. They felt it to be in
general acceptable as drafted, subject perhaps to linguistic clarifications
and verification of their understanding of its intent. They had some
questions to ask, in response to which the U.3. side developed answers zs
follows during the course of the discussion:

PG81L-2/¥vS9° 119

(1) The first sentence is of a general nature, being an elaboration
of the principles of control and management set forth in Article VII, and
is corollary thereto by emphasizing the freedom of management to make its
own choices about personnel. Its major special purpose is to preclude the
imposition of "percentile" legislation. It gives freedom of choice as
among persons lawfully present in the country and occupationelly qualified
under the local law. The Germans said they might wish to suggest some
linguistic revisions to clarify this last point. The T.S. side said they
did not feel that further clarification was essentiarﬁ especially as the
juxtapbsition‘of the contrasting wording of the first- and second sentences
gives clear clarification by implication; but declared their willingriess
to consider any reasonable proposal, in deference to German Views. ,No
express clarification had been necessary in any other,treaty;_to the. best

‘ recollection of the U,3, side, e = o ‘g;
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(2) The second sentence deals with a special and limited sltastlonf——w
and within its framework goes beycnd the first sentence, inasmuch as it
wzives professional qualification requirements in the cases stipulated.
These have to do w1th t{emporary jobs requiring special skills (eag. for
an American firm, competence in American law and accounting mEuu?dS/ for
internal management purposes; and no right is created to engage in the
general practice of a profession in the host country. In ?e?erence to
the question of eniry into the country, necessary entry pr1V}leggs are
implied. With specific reference to the needs of a German firm in the
United States, procedures are understood to be available whereunder tempo-
rary visas can be issued in properly justified cases,

(5) The word "moreover" introducing the second sentence is merely
a ccenvenient connective, and has no special substantive significance. The
Germans said that it did not carry over very well into German; and it was
agreed that it be translated as jedoch ir the German text,

(4) It was agreed to frame the first sentence in a2 manner similar to
that zgreed on for irticle VII, paragraph 1, to wit:

"Kationals and companies of Germany shell be permitted
to engage within the territories of the United States
of America, and reciprocally nationals and companies
of the United States cf America shall be permitted to
engage within the territories of Germany, accountants
essessselt cetera.

Article VIII, Paracraph 2

It was agreed, as in the case of the preceding paragraph, to reframe
the first sentence along the following lines:

"2. Nationals and companies of Germany shall be accord-
ed within the territories of the United States of America,
and reciprocally natiorzls znd companies of the United
States of 4America shall bve accorded within the terri-
tories of Germany, national treatment and most-favored-
nation treatment with respect to enzaging in scientific,
educational, religious and philanthropic activities,
and shall be accorded the right to form associations
for that purpose under the laws of the country "

"0 00

Article IX

-

Dr. von SPRECKELSEN from the Justice ilinis try, who acted as principal
technical spokesman for the German side, commented that some legal diffi-
culties had arlsnn which had not been cons;cered during the earlier dis-
cussion of U.S, 4rticle IX in Octoter, 1953 (see reference despatches)

L | _
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ation. Ho noted that ithese difficulties
pertained to existing German legislation with respect to tne acquisition
of real property by alien natural persons and by elien juridicsal persons

residing zbroad".

icguisition of Hezlty in Germany by alien Hatural Persons

oW

The German side noted that limited restrictions only werz applicable
regarding the acquisition of real property by alien natiurzl persons and
that these curtailmsnts were based not on 7ederal but on old Lzernder
legislation applicable in Hamburg, Hesse, and the part of the Thineland-
Palatinate which formerly btelonged to Hesse,

They explained that in the sbove-cited Luzender the acguisition of
real property by alien natural persons depended on authorization granted
bty the Lenl autboritiss and that the purchase coniract could not be ful-

A
filled until the regquired znthorizaticn hzad been obtained. They noted thet
2 4y

the purchase countract becamse v;1¢4 for the acguisiticn once
rization had been accorded, Sut that the purcnase contract was
the required gutno*'laatlon were de'u.erJ 12y added that the
ion of real propertiy by zlien natural persons was subjected to
uthorization not only in cases of acguisition by contract but

<
[
o
e @

ty 1 O K2
[
f§
:

ed that the existing provisions were being liberally applizd, znd
[ <) Yy ]
eciprocity treaties had been in the past concluded by Germany with

ot
<t D
72}
1 0N

1
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T
1tries concerned did not impose restrictions for the acquisition of
property by German nationals,

0O O

o1
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acguisition of Resliy bv 2lien Juridical Persons Reaziding ibrosd

Ir, von Spreckelsen observed that for %he acquisition of real prop=-
erty by elien juridical persons residing zbroad practically all Laender
required the grznting of an authorization before a purchase contract
became velid, He stated that the Lasnder applied the provisions on a
liberal basis, and that old German treaties had renounced the application
in case other countries had been prepared to grant reciprocity to German
Juridical entities.

He concluded that in view of these existing requirements it weas
difficult for the German side to accept paragraph 2 of T.S., Article IX,
and asked whether the United States had ever granted natural and Jurlal-
cal alien persons in the United States national treatment zs a treaty
right. .

treaty pclicy on this point and noted

The U.S, side reviewed U.S.
that only the 1853 treaty with Argentinz provided for national tresztment
with respect to acquisition of title to real propsrty, and then only
in th T

UNCLASZIFIED

n instances of acguisition by intestate or testate succession. They

countries which waived the autihorization requirement if likewise the

he case of natural persons. hey adcéed that the treaty with France l

BRI




Page—-of ——— ——=
Encl NGveo UNRCLASSIFIZD . . No._2922_

From . oaaos 20UT

Desp. No
From =

(Classspication)

originally negotiated about 100 years ago haé contained a similar provi§;;;]

but had been rejected by the 3enate as constituting undue interference 1?
State rights; and that the policy of the TFederal Government for years khad
been to abstain from interfering with State regulation of land ownersbi?.
They stated that the present text of paragraph 1, U.3. irticle IX, which
granted national treatment with respect to the leasing of lan@’needed for
treaty purposes without according a similar right for the hola?ng of land
by %itle, represented an internal U.S. compromise on the question of how

far alien land tenure should be the subject of treaty commitments,

They stressed that the present text granted the greatest advantages
for practical treaty purposes and added, with respect to clause 1 (b), that
many States 4id not have discriminatory provisions in their legislation.

In this connection, they noted that half the States had no disability laws,
and perhaps 15 - 18 other States had variously slight or partial disability
provisions, such as South Carolina and Pennsylvania which applied acreage
limitations of a rather mild sort; Nebraska, which permitted full ownership
inside municipalities but not in rural areas; and ¥Wisconsin which prevented
large scale holding of farmland by aliens by imposing acreage limitations
-in rural areas. They added that only seven or eight States had severe dis-
ability laws as to alien tenure, They concluded that, accordingly, an
alien would for the most part be accorded either national treatment or very
liberal treatment in the United States with respect to matters of treaty
concern, and that the U,S. proposed larguage granted de facto reciprocity
since any German Land could withhold rights to a U.S. natural or juridical
perscn seated or domiciled in a State which imposed restrictions on Germans,

The U.S. side noted that the issue of property rights by treaty was
sensitive in the United States; and also that the proposed text placed the
responsibility for any right withheld from & U.,S. national abroad on the
States which maintained disability provisions in their law, and gave the
legislatures concerned a practical occasion for reviewing the need for main-

taining disabilities which had been first adopted long ago when conditions
were different,. :

4s to the enforcement of alien disabilities in the States, they said
that no known permit system had been established and that the disability
clauses were typically latent legal provisions that allowed the alien to
take title good as egainst all the world except the State itself. As a
consequence, they stated, an alien could buy land, use it, and in the typi-
cal jurisdiction have this right challenged only by public authority through
the writ of office found. They explained that this ancient writ was often
subject to limitations; in Minnesota, for instance, if the Lttorney General
of the State d¥d not challenge the alien's right within a specified number
of years, the title became immune to challenge. They concluded that, al-
though paragraph 1 contained a reservation, its effects were normally of
smell consequence since there existed a large degree of alien ownership
either by virtue of liberal laws or practical toleration,

L _
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i The Germans countered that insofar as Germany was concerned sentenc;—;1
paragraph 2 conveyed an apparent but not a real reciprocity since they had
no federal law which afforded a possibility to prohibit U.S. nationsgls to

own land. They added that the lack of comprehensive laws to apply the
treaty provisions for natural persons as distinct from juridical persons,
for whom restrictions existed in practically all Laender, would make para-
graph 2 meaningless. Referring to paragraph 4, U.S, Article IX, they
observed that under the German license system the authorization, once
granted, could not be revoked and that these considerations made it diffi-
cult for them to accept the U.S. formulation in paragraph 2.

The U.S. side answered that paragraph 4, U.5. Article IX, was a practi-
cel commitment to safeguard the alien against enforcement of the old common
law theory under which he had no heritable blood, and its European counter-
vart the droit d'aubaine. They added that the five year period allowed the
alien to sell his property at a full market price and thus protected him
against spoliation or sacrifice sales, Regarding sentence 2 of paragraph 2,
they stressed that it contained a latent reservation only, and that there
was no problem in Germany since the treaty did not wish a country to worsen
its laws but sought only to establish minimum rights. They explained that
in accordance with its provision a Land could deny an authorization if
similarly a State had a disability law and that on the other hand, a Land
would grant the authorization automatically in case no State disability
law existed. If a Land, however, did not in absence of the treaty impose
en zlien disability, the treaty most certainly would not in any way oblige
it to change its system,

The German side countered that Article IX was the only LArticle in the
present treaty with a marked and unbalanced reciprocity provision; and
they suggested that paragraph 1 be redrafted in a mutual manner to parallel
the other treaty nrovisions, and that paragraph 2 be deleted.

This German suggestion was followed by a further discussion of the
merits of the U.S. proposal, which was answered by a German assertion that
they feared that the U.S, draft might provoke political difficulties for
the treaty. 1Its conspicuous difference from the way the treaty generally
was set up would necessitate justifications in detail before parliament at
the time of ratification; and they were not confident that they could give
explanations that would readily allay suspicions in the Bundesteg and
Bundesrat., They feared that maintenance of the U.S, proposed text might,
therefore, prejudice early .and harmonious ratification. L

At this point, Dr. Becker being temporarily called from the room,thé
discussion digressed to the following three questicns asked by Dr., von
Spreckelsen:

. (1) with respect to clause 1 (b) whether the words "other rights" S
included mortgages, or what, stressing that in Germany restrictions were B
‘applicable for only acquisition of real property. l

UNCLASSIFIED
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l The U.S. side replied that a sure tresty rlght oe’ns only accorded |
under cleuse (2), the words "other rights" had beer used on purpose to

cover everytking not in (a) fall*nﬁ within the scope of the concept
"tenure of property",

(2) The second German question was whether it would be possible to
stipulate sure treaty rights in those States whose laws made specific
exception for treaty rights, specific mention being made of lissouri,

In reply to that question, the U.S. side stated that, aside from the fact
that the Missouri law, at one time at least, apparently pertained only to
treaties existing at thc time the law had been enacted, they felt the
treaty had to be geared to the situation existing in the "hard core" group

cf States,

(3) The third German question pertained to the phrase "acquiring
through judicial process" in paragraph 4. They asked whether this phrase
was Gesigned to cover a change of ownership as a result of sale of property
under execution in case a mortgage on such »roperty had not been repaid.
They further went on to say that in Germany alien and German alike would

. rot become the owner of a property by mere purchase contract, but only
after finalization by e contract of trznsfer (Auflassung), If a purchase
gontract was not fulfilled, suit could be brought against the seller.
They dsked whether such a law suit was also meant to be covered by the
wordés "judicial process".

The U.S. side replied that if the reason for failure to fulfill the
purchase contract was not due to interference by public authorities but
solely based on willful and personal action of the seller, they did not
see cffhand the relevance of the latter question, though they would not
hazard any final opinion. They suggested that Dr. von Spreckelsen was
better gqualified to znalyze such a question; and they noted that their own
legal counsel was unfortunately unable tc attend today's session. They
stated that though primarily the words "judicisl process™" had been motivated
by a desire to cover mortgage foreclosures, wording had been chosen broad
enough to cover other cases wherein a legal interest in property might be
established by judgment of 2 court; for example, attachment in satisfaction
of a2 debt other than a mortgage; enforcement of a dower right; or the
property settlement growing out of a dissolution of marriage in z com-
munity property State. Dr. von Spreckelsen said that he would probably
offer some language designed to clarify the term "judicial process", which
was not a term that would be easily understood in Germany.

Conclusion
Dr. Becker reverted to his provosal that paragraph 1 be mutualized,
ané paragraph 2 deleted. FHe stated that he wanted to stress that notwith-
standing the resultant narrowing of the sccpe of the treaty provision,
U.5. citizens and companies could rest assured of being accorded liberal
ijfatment in Germany, in keeping with the basic purposes of the treaty to

UNCLASSIFIED
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promote friendly intercourse and encourage broader business relations. l
He did nct foresee that americans would experience any difficulties in
getting the property they might reed in future.

It was finally agreed that the T.S. side would submit a redraft in e
compliance with Dr. Decker's proposal, and recommend it to the Depart- e
ment., The U.S, side stated, however, that they would be most happy to e
revert to the original U.S. proposal, if later after further considerztion P
the Germans concluded that it would be feasible from the parliamentery S

viewpoint.

The redraft in question was prepared and handed to the Germans on

March 17, copy enclosed,
Y s
Carl H. Boehrixfer

Commercizl attache
i ‘ Commercial ittache Division "

Enclosure: .

Suggested Redraft,
Article IX, paragraph 1

Coordination:&dk

¥r, Herman Walker, Jr.

Cories to:

DHC
PA:OD
PA:LA -
SUPCOKGEN s
0GC ’
E:0D

E:FNP

E: IND

E:FA '
EICOG BERLIN ELEWENT (2 —
Amcongen Bremen ) '
Amcongen Hamburg
amcongent Duesseéldorf
Amcongen Frankfurt
Amcongen Stuttgart
Amcongen Kunich
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