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August 16, 1979 

Hon. Charles H. Tenney 
United States District Judge 
United States Courthouse 
Foley Square 
New York, New York 10007 

Re: Avigliano, et al. v. Sumitomo Shoji 
America, Inc., 77 Civ. 5641 (CHT) 

Dear Judge Tenney: 

PARTNERS RESIOENT IN 

OUSSELOORF" 

SAO PAULO 

LONOON 

TOKYO 

TORONTO 

BEIRUT 

WASHING.TON, O. C. 

We are counsel for Sumitomo Shoji America, Inc. 

("Sumitomo"), defendant in the above-captioned civil rights. 

action. We are writing this letter to request that this Court, 

on the basis of evidence just released to the parties by the 

United States Department of State, reconsider its June 5 Opinion 

and Order (the "Order") insofar as the Order denied Sumitomo's 

motion to dismiss plaintiffs' Title VII claims herein. Because 

Rule S(a) FRAP, imposes a ten day limitation on filing a peti

tion for permission to appeal pursuant to 28 u.s.c. § 1292(b), 

we also request that this Court withdraw its Opinion and Order 

dated August 9, 1979, certifying for immediate appellate 

review the primary question posed in Sumitomo's motion to 

dismiss; i.e., whether Sumitomo is exempted under the terms of 
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the 1953 Treaty of Friendship, Commerce and Navigation between 

the United States and Japan (the "Treaty") from sanctions con

tained in Title VII of the Civil Rights Act of 1964, 42 U.S.C. 

§ 2000e et seq. ("Title VII") against certain allegedly dis

criminatory practices of Sumitomo in its employment of mana

gerial and executive personnel. 

On Sumitomo's original motion to dismiss, this Court, 

like the Court in Spiess, et al. v. C. Itoh & Co. (America), 

Inc., 469 F. Supp. 1 (S.D. Tex. 1979), criticized an October 17, 

1978 opinion letter of the Department of State construing the 

Treaty favorably to Sumitomo's position, because such opinion 

letter failed to offer analysis or reasoning in support. 

On August 13, 1979 (the date on which this Court's 

Opinion and Order of August 9 was reported in the New York Law 

Journal), we obtained a copy thereof and transmitted it to the 

United States Department of State. On August 14, 1979 our firm 

was informed by George Lehner, Esq., an attorney adviser in the 

Department of State, that the State Department was prepared 

to release various documents regarding hiring rights granted 

by the Treaty which it had searched for and located subsequent 

to this Court's Opinion and Order of June 5, 1979. Copies 

of such documents were released yesterday to counsel for all 

parties herein. We believe that such documents bear 



• 
Hon. Charles H. Tenney 
August 16, 1979 
Page 3 

significantly on the relationship between the Treaty and 

Title VII, and most particularly on the issue of the standing 

of United States subsidiary of a Japanese corporation to raise 

as a defense-to the maintenance of this action the managerial 

and executive hiring rights granted by the Treaty. 

As may be seen from the enclosures, which constitute 

but a few of the documents furnished by the Department of 

State, contemporaneous legislative history shows, and the 

state Department has in fact long taken the position, that un

der the 1953 Treaty, subsidiaries of United States or Japanese 

companies established in the territory of the other nation may 

claim the hiring rights provided for in Article VIII(1) of the 

Treaty. The enclosures also show that the State Department 

has for years rejected any limitation on that right by reason 

of Article XXII(3) of the Treaty, see,~, copy of January 9, 

1976 cable from Secretary of State Kissinger addressed to the 

U.S. Embassy in Japan, citing relevant authority and negotiating 

history of the Treaty.* 

* In respect of standing to assert rights under the Treaty, 
secretary Kissinger states" .... [Article XXII(3) of the Treaty] 
does not mean that [the Government of Japan] is free to deny 
treaty rights to U.S. subsidiary set up in Japan. [W]hile 
the company's status and nationality are determined by place 
of establishment, this recognition does not itself create 
substantive rights, which are dealt with elsewhere in the 
Treaty." 
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In view of the importance of the Treaty rights at 

issue herein, and the fact that this new evidence could not 

have been discovered by Sumitomo nor used by it prior to the 

issuance of this Court's Opinion and Order of June 5, 1979, 

Sumitomo respectfully requests that this Court grant it the 

opportunity to submit papers to this Court defining the sig

nificance of this new evidence, and speaking to the matters 

outlined in our firm's letter to the Court dated April 23, 

1979, which requested leave to submit a memorandum dealing 

with the Spiess decision. 

Sumitomo must, pursuant to Rule S(a) of the Federal 

Rules of Appellate Procedure, file by no later than Monday, 

August 20, a petition for leave to appeal this Court's June 5, 

1979 Opinion and Order. Under the circumstances, we respect

fully suggest that it appears appropriate for this Court to 

withdraw or vacate its Opinion and Order of August 9, 1979, 

granting certification for appeal, until it has determined 

whether to reconsider its June 5 Opinion and Order insofar as 

it relates to Sumitomo's motion to dismiss, and determined 

whether it will entertain the submission of further papers 

by the parties and by amicus curiae, pursuant to a briefing 

schedule. We believe that this Court has the power to 

vacate its Opinion and Order of August 9, 1979 for purposes 
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of considering this substantial issue in light of new facts. 

See, Nakhleh v. Chemical Construction Corporation, 366 F. 

Su pp . 1 2 2 1 ( S . D . N . Y . 19 7 3 ) . 

It appears obvious that time and expense to the 

parties and to the Court can be greatly conserved if reconsid

eration of the June 5, 1979 Opinion and Order is had prior to 

prosecution of Sumitomo's appeal. Whether or not the Court 

decides the matter differently, there will at the least be a 

fuller record for the Court of Appeals to consider, i.e., the 

State Department's recently produced documents will be part of 

the record. 

While we could make a formal motion for reargument, 

and also make a motion for an order withdrawing this Court's 

August 9, 1979 Opinion and Order, it appears to us that much 

resource would be wasted in the preparation and submission 

of the various papers which would be required for such 

applications. 

In view of the foregoing, we request an immediate 

conference with the Court to discuss what procedures the Court 

might wish the parties to follow in order to reach a speedy 

and economical disposition of this matter. We respectfully 

request a conference with the Court as soon as may be 
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convenient. Since we are informed that your Honor is away 

from the Court, we are concurrently herewith requesting an 

order from the United States Court of Appeals for the Second 

Circuit which would have the effect of preserving this Court's 

jurisdiction of the subject matter. 

cc: Lewis Steel, Esq. (By Hand) 

Lutz Alexander Prager, Esq. 

Enclosures: 

1. Cable of Secretary of State Henry ,A. Kissinger, to U.S. 
Embassy, Tokyo, Japan, dated January 9, 1976. 

2. Dispatch No. 13, dated April 8, 1952, from Office of 
U.S. Political Adviser for Japan (see pp. 3-4). 

3. Memorandum of Department of State, A-852, dated 
January 21, 1954, to HICOG, Bonn, Republic of Germany. 

4. Memorandum of HICOG Bonn, dated March ta, 1954, to the 
Department of State (see pp. 1-2). 
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with Embassy's general position as set forth reftel. 

Most persuasive arguments we have found are (a) law 
review article on FCNs by Herman Walker, Jr., who 
formulated modem (i.e., post-WW II) form of FCN treaty 
and negotiated many FCNs~ and (b) negotiating record 
of u.s.-Japan FCN, especially Dispatch No. 13 from Tokyo 
of April 8, 1952. Both documents are enclosed. Walker 
cites (pp 380-81), para 3 of Japnese FCN as standard 
definition of company for purposes of treaty, i.e., in 
the standard FCN treaty "A 'company' is defined simply 
and broadly to mean any corporation, partnership, 
company or other association which has been duly formed 
under the laws of one of the contracting parties; that 

_c_o_N __________ is, any 'artificial' person acknowledged by its creator, 
IAOM as distinguished from a natural person, whether or not 

for-pecuniary profit.• This formulation is intended 
Aio to avoid such complex questions as the law to be 
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applied in 1 determining company .·status. Every associ
ation meeting test of valid existence must have its 
"company" status duly recognized and is then eligible 
for substantive rights granted to companies under the 
treaty. 

In Dispatch 13 (p. 5), Jules Bassin, Legal Attache to 
Embassy, stated to Mr. Mikizo Nagai, Chief, Sixth 

7 

l>ote: 
---------tFORM UNCLASSIFIED Fw OoportMont Uso Only 
clnltlala: 10-64D$•323 D In l'lir1 Out 

Dratted by: ~ ~ 

i L/EB:SRBond:lms 
EA/J:DFSmith L/EA:P~okton 

. <..~ ~j 

• ..... 



' 
-2-
A-105 

Section, Economic Affairs Bureau, that "the recognition men
tioned in the second sentence of paragraph 3 ... meant merely 
the recognition by either ?arty of the existence and legal 
status of juridical persons organized under the laws of the 
other Party." • 

Thus, all that para 3 is meant to accomplish is the establish
ment of a procedural test for the determination of the status 
of an association, i.e., whether or not to recognize it as a 
"company" for purposes of the treaty. Once such recognition 
is granted, the functional rights accorded to companies under 
the FCN (for example, the Article VII rights of a company to 
establish and control subsidiaries) then accrue. 

For reasons stated above, argument in para 2 of reftel that 
nationality of a company is determined by nationality of 
shareholders is not correct. Rather, a company has nation~ 
ality of place where it is established (see pp. 382-83 of 
Walker). However, this does not mean that GOJ is ~ree to 
deny treaty rights to U.S. subsidiary set up in Japan. While 
the company's status and nationality are determined by place 
of establishment, this recognition does not itself create 
substantive rights, which are dealt with elsewhere in the 
treaty. Thus, under Article VII of the Treaty, a national 
or company of either party is granted national treatment to 
control and manage enterprises they have established or 
acquired. Therefore, an American Company (i.e., one organized 
under U.S. law), may manage its Japanese subsidiary (i.e., a 
company set up under Japanese law). So too, under Article I, 
a u.s.· national may enter Japan to direct his investment, 
even though the investment is a Japanese company. In sum, 

\ ; 

the substantive rights of U.S. nationals and companies vis-a-vis , 
their Japanese investments accrue to them because the treaty 
gives specific rights to U.S. nationals and companies as 
regards their investments,-and it is irrelevant that, for 
the technical reasons noted above, the status and nationality 
of the investment are determined by the place of its establish-
merit. 

KISSINGER 

Enclosures: 
Herman Walker Law Review Article on FCNs 
Dispatch No. 13 from Tokyo Apr. 8, 1952 
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Intonn.11 Di:::;cussir.n s on the United. States ~t3.11dllrd 
Treaty of Friendship, C01•merce and iiavigntion 

t•-··· 

. .,. .... 

Mr. Kenichi OTA'dE, Vice Directo!", Economic Af'faira Bt.1raau 
Mr. H;,..ruki NORI, Chief, fir::;t Secti0i"l, Econcz:cl.c Af.~a.irs Burc-~,i 
Mr. Takeshi 1~,J-;i::z!.·.T.::U, ~-;ec.~retar-J, 1''irzt ~ectio.."'l, Eo~nomic fi.ii:~bil 

Bureau 
Mr·. Ka.y J:1IYJ\GA1 ~ii., .SecretD.ry, First Section, [konomic Af!a:lro 

• • Bur-Jau 
¥.r. Masao 0SATJ, Chief, F·urth :~ectir:n, Treat:l.cs :i3ure3'l 
Mr. Miki~o lf/"°AI, Chief, ~ixth ·3ectlc:n> E-:onotnic Aff'llirs E--~ 
For tho Office of the Uni!_c.:!d ·:~!tes Po)itical ,:,dviper1 .[~ 

:.<,.; .' lfr. -Jules BAS:::nl, Leeal Attache 
f.r. Dudley G. SING.!::R., Cormercial Attac.he 
Mr. Robert W. AD~~.::,., ~ccond Sccret~ry 

Pla...--e~ Office of' the U;dt.ed States Political Advi;er, Tckyo, • Japan. 

!IRTICLE XX ----
Mr.· Otahe _stated that in order to a.void sny po~si ble n.ifi'ercnccs in int-1l'b • 

pr<3tation it should be clearly understood that. the n:.~~ruiint; of the word "trarfS!.t~ 9 
. as ue:!d 1n Artir.le µ, w2.s the Sc::r..1:le as th.:it \lf:ed in Article V, _paragraph l of th~ 

GATT, which st.ates: 

11Gooos (i.11cluding baggase), .md .:.l:.:o vosscl:., n:.d otlic:r rc.earis or 
transport, shall be deemed m be in tru.nsit, aci·oss the t.erritory of n. con,., 
tract.jng party ,-:he::i the re.ssagc ucrous ~1!c:h terr..i.tory, with or without. 

·tranfi-shipn<;nt, tra.rehcusir.g, broa!dr.r,; bulk, or ch&11p,e in the mode of 
tran~port, is only e. pcrtim of a complete journey beginning and te.r
minati.,g beyond the fra1ticr of the cnntr ... ctjng p.:3.rt.y across 'r:hose 
territory the t1-affic passes. '!'rcl"fic of this n:iture is tcrrr.sd in this 
'Article 1trat£ic in transiti •" 

Mr. Otabe added t.hat. it should also be Wlderstood th3.t "tr:-J1sit th:-ough tr~ 
t.er ... --itorics of each l:'&.rty'', zoonticned :in Article XX, includes p:i:;sengers, ~e~g61 
and products carried by aircraft. 

I · l'.r. Singer replied that tl~ GATT defirJ.t.ion of "t.r"~i=;ft.'' -~'!ts a.c~-pta.bl:- !.n I 
~preting Article XX, and Un t, l-1.r,. 0tclbc is ~i:,...-i,;-rstan<.!.J.:ic \:.':U.h rereron::~ t~ __j 

- .•. 
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~fa iru:lusia, of air~a,r' traffic was correct. . • . , . 7 
....-- J.!r. Otabe stated th,Lt u..,tlor present regulation:;j I e:cport validntions ~ re= 

=-quired in Ja.p.m for the temporary unlo.1di:,g and tr:mf:-Mhlr;nt.:r~ of cargoes when 
.: these 1nvolve. specific cCY-mociities subject to c.r.;.'ort licensing under Jar.au• s 

secu~ity expol'"t control. procedures. Ho as!tcd for cor.fi?T!'!ltion of his understand .. 
· .inr, that~-the implcn:.e:-1tatim of security eX!)Ort controls would not ue regurd~d 2.a . 

eonst~tut.ing 11wm.!cessary delay£; and restrictio."'l~", .'.lo mentioned in Article XX. 
. . ... 
. l'..r. Adluns replied thut 1-!r. otabc was C)jrract in his unc:ler3tandjn g, and that 

• eecurity measures, i~:cJ..uding export valiclation;;; a.::d licenses, wcra per:niseible 
under paragra.1;h l (d), Article Xi.Io 

Mr. otabe referred to previous discussions on Art-icle VITI (at the fifi.h 
meetii:g, March 7 • 1952) l-1hen the Japcmoce side had proposed th~t .the second 
seritencc of para.graf:,h 3 (i.e. "Nothing .in t.ho p:-csent Treaty ;.;hall be de~ to 
grant or ir.:;lly ;;.r.y right to e1gage_ in ·political activities.") be deleted 1'2.-om 
that Article in as much as this clause \·:as ot g1;:noral applic.:-3.tion. Hr. Otaba 
stated tl-.nt thi::; ;revision mirJ1t more app!\:>p:-iately fit in Article XU, and ha 
now proposed tmt it te inserted in "the latt~r Article. 

Mr. /;d::..":ls r~pliod tint t::b:n ttJ.e clause was inc..1.u.dcd 1n tho pro .. tl:'3i0'-..1 cn . 
t: general cxcci..1tions in other Unit.ed St.ates FCN Treaties (for exanple in the ~at,:;.1;3 

\Ji.th Cclor.:bi::, Isr.;.el, Urue;uay and othc:-s), the phr::i.seolo;-.f crr,pl.oy:?d ,-:::is: fl'Z'ho 
present Trcc.:.ty does not. accord any rights to engage L, political acth"it:lesr:. 
Subject to the vie,:s of th-3 Dc!X'.rtmont of State, wl1tch Jtlght prefer to use th~ 
terrninolo:~ just ranticn~d, l-h-. Adams suggested thr.t t-his Article be 2?t1end~ atJ 
proposed by Hr. O'c:.abe (i.e • ., tlnt the second scntenc-c., para~:caph 3s .tii-ticlu VI!! 
be in.::erted in Article X.U as p:i.ragraph 3--bis, fer subsc~~-mt re-m::ubering in th~ 
final dr.lft). 

·Mr. Otabe sta.ted that the Jap!l.noze side e~r11astly closired tm.t the seccfid 
_ sentence of _para~a:h 3, Article XY.I, readinc., 11 ~frt..lnrly~ thei .7;1cst-f.::.vorcd-

nati :ri ~~rovidon3 of the r-re:;ent Tren.ty· ~frcl.l n(it appl:, to np,;;,cir-.1 adv2.nt.1ges 
accordc9- by vlrtue of the .l.forestid /\g?'el"rr:c-nt u (i.e., G~'i'IT), be c!eletod frcm thia 
Article. 1..-:r. Ot .. ibc pointed rut thn.t zince Ja:-,:m is not a r.:em~r of t.ha GA'!T,9 

such cmcessions trn r..re t;:r:?nte-d by the Unit.e::d ;;,tatcs under u. multilateral }i[;I"f:?e

ment not yet oy:en to J.:1.r..un .:1 \-:ould be a.2t:;ido th3 scope of the k:,plication or lilos--;
fa.vorcd-n:.1.tim tre.1tr.~ent. The pu.r~o:;e of tho pre:-:cnt tre::.t.y prem::ribing u::icon=
ditional most-favor d-n-tion tr~atr:ent would t..~creforc actually be defeated in 
practice. Furtherr.,ore., he sn.~d, since the Uni tod t3tat.es in in £..,ct crru1ting t~ 
GATT c~ncessi~s to J.1!.ian, the delet.ic.n of this sentence \-:ould ha.ve no eff~i:t. O!l 
the actual relations bet"!•:ecn tle two countries.. He e.e;ain pointed out that tln 
present FCN 'l'reaty ,-;ill becane .1 r.ioclol for future trc.:i.ties to be neeotiatod betw~cm 
Japan mid other countries., end t.h:.t it w:is feared that t.he inclusion of this sen=
t3nco would ecta!.)li;;h an unf::.vorahlo and :r.ost unfortu.'1~tc prec-edent, p.;:i.rticularl.7 
~-~."'."""ction ,,ith early negotiatLns anticip&tcd b~twem Japan and cew1tri1>11 al.-

1 
C in tlie GA'lT. 

R~~THICTED 7 
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(Cldssifi~-at-,o-n-) ________ ..,. 

r-·------·-- -· ----
Encll"'J·a ?b. 4 
Pngu J.ot S 
Deop ?~. l.3 - Tc~tjt> 

~ rMr. Singer st.l.ted that the Dop:1rtn:er.t or State had proposed and s~~ed. t.h5 
::.·-·,~~ard Gf.'IT resorvation i."1 provicus negotiations on tm aszwnption thn.t the 
-· country conoorneq. was actually frae to c,:me .into tire UATI', and t:-.:~t any f.::.ilurc 

on its part to be in the GATT, beir.1t'; of it~ cr . .n choo~i.'ig, ha.d. no ei'fec:t on th'3 
propriety of thi::i re~ervn.tion. He pointed CAtt th.:it it l-:.l.~ not the desire or th:, 
United jtates tc U£e the GltTT reserv:..t.ion in order to i.Jr.!..;cse unequal trade- re-

- lations, a.nd th.:lt the Dopartrn~nt of ~'tnte hr~d indi~.ted th-?.t stree adjustment 
might· be ma.de in the p:>esent case in view of t.he a~cial circumstances il1volvcd. 
Trere was a::; yet no definite idea as to ,-:hat the ap~ropriatc.- solution m:i.eht be3 
but it l.ra.S oelieved that it shculd ba in the m1turo of a cu:i.ri.!ication ar qua..li= 
.i'ication of the tld..rd para3I"a:-.;h. 

Mr. Adans added that paragraph 3 was es~ontial to th? FCN Treaty, but that. 
the /urierican side would be most willin~ to ccnsider any solu-'.;ic:1 the Jap:mea!) 
wuld desire to su.bmit. He stc'.lted that a bilatoz=a.l t~~~7 could not, of cou:-sai, 
con::m.tt the United 3t~tes to any courso of action inconsistent with its obligations 
under the C'J..TT., a:~d that it. app~ored thereioro that e."1.Y qutl:l!ication rut;eested 
lrJ the Japanese side sh~ld be t!'.3.de ,-:ith refGronc1;. to tra eacond acntenc~ of 
paragra~h 3, and not to the first sentenC3o 

Mr. Bassin added thc:.t the Department or Sta.to wished to reassure the Jaf)t!.ne~e 
.. -·•c: representatives that their point or view was f'ul.1y a.pproej_at,ed, and tlrnt it ,-ra.s 
-:;, • •• . ..: prepared to approach this problem in a s~path8tic ma.nner, fully c<m!'ident that 

a rutually satisf,.•cto~- solution car1 be fow,do 

l!.r. Otabe replied th.-,_t furth~r c01::;ideratioo would be ,;iven t,;.;1~ rnnt.tsr; end 
that. the Jar.ancse ::iide woulci l>e prap9.red to dismiss a proposed clarifi\;c,;.t:.utt f)'!:' 

q~ification of tbis paragraph, possibly at the ne~~ mzetmg. 

With respect to P3,r~raph 4~ Arti. c;le Xlli Mr. otabe r..f'kcd for a defi."lit!.on 
.o! "l.ir..ited p-J.rposes". He asked 11;heth~r a treaty trooer or an en:p.loyee of a 
Japmese coo~:;any., permitted to enter the United ~tat~::; iu r.onnccticn with ~ha 
acti\'ities of that company, mieht subsequently entEir the emplc:,Tent. of an1.."lthci
comr.any, for eY...:i.-::ple of a do=:c;;;tic Anl3ric~.1 firm,. llitho:~ ,-~.ol.::i.tinG the provizi-.:-ris 
or t.hi~ paragra!:h. He also inquired v:he:th.::r employrucnt in a. ::..,~.ht'.l.9 Japc:inese fir.n.? 
tor exrui1ple a subsidiary or affiliate of the c·:inpe.ny ori&inill.y 1::~'Tlcy"ing this· 
mdiv:i..du.i.l, WOJ.ld be pcrrrd.ssiblo. -

-i-~. Ad~ms replied trr.1t a. treaty tr~der or an employee of the type ment.ioi-1s~. 
by Mr. otabe would be perr.rl.tted entry into too United States as a non-:ir.ul!i.grru-it9 
subject _to specific lim:itn}imz on ·hi:3 activities. ·He added thu.t. various types of 
Tisas of .1. non-:ir..ir.igrant or temporary character are_ issued for entry into t,he 
United Jtates; these are r,rant.ed scbjoct to varying ccnc.iitions, q_ualificuticns or 
restrictions., arrl are val.id for varying i:eriodsJ r3Ilging from a few months (fol" 
tourist~) to an indefinite period of stay (for tho so-called treaty traders). '!".:.:> 
latter are issued a visas of indofinite tenure, valid for so lont; .l.s they contin-..it, 
to prorr.ote trado and conmerce oot,-;een th3 United st.ates and their country. Th~::!} 
individuals could change em::iloyment 1·thile in tha U.ni tcd ~">tatef;., provided, or cm~~~ 
t~ character of their employment rer.'.aincrl unchal'lflcd md they continued to prc:i::.~e 
li;'.;d~ and caumorce between tho \l>litcd States and their countr.r, Thia chonce cc-.V.d I 
~da \d, th the prior kno\•li;dho and •oval of the npprc~r-iatc officiu.ls er t!:3 

Rj;$Til.ICTL1) 
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• - In reply to fu_-..thcr que:.tions pv.t by I~. Nagai, Mr .. ~do..'1'.s stated thst it is 
i only the individual who enters the Un!ted Sta:-,es as an immip,rant for per-anent 

• / residence ~.ho is not subjiect to Sf,';!Cific lir.itations or restrict.ims O.'l his bt:.::i-
1 ness-or pr<'fessional activities. Hr. Ada~ added thc!t the Ja.panese empl~yee pr~• 
j viously rnentic:ied by Hr. Otaoe wculd not be penr.itted to resir,n from a Japanes:3 
~ firm in ord~r freel;-r to seek employrJe:1t in the United States. It \:las possible, 
~ however, for this employee to leave cne Jar,>encse brc1.ncl1 firo to work for a.'l 2.!...._ 
1 .•.• 
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filiate or subsidic.ry of that f'i.rm, or even fo:;:i anot.har legit:imE.to .. ra.pnnese enter= 
]Jt"ise also enga:;ed in prornotbg com::.erce betwee-n Japan a.>1d the Unite<! St.!:.tee, l-tlt.~'p 

out losing his treaty trader statu~, provided the prior .:..pp:-ovul of the D~p~c!l.·;. 
of J~ ti ce were obtained o 

ARTICL.~ Y.JCI! 

.P..r. Ota.be asked for a clarification as to tre ~fference between corporatlcn 
and ccmpany-1 and fer a definition of partnerships and oth-~r associations a.s used 
1n paragraph 3, Article XXII. 

Mr. Bassin replied that a corr.pany is a society or aesocia ticn or parsons 
interested in a ca7:1on object m1d unitine themselves for the p1~secution of son,s 
commercial or industrial u."'ldertrudng or other let;iti.~:.te lm.d.ne~s. The ,:.-nrd& 
h& added, is a 6e11eric aid ccraprahe.nsive tezm which may ir:clude in(:i,riduals~ 
partnerships a'ld cor"'JOr::.tirnG. Furth:?rmore, the tnnn is r:ot nt~ces:;.3.rily lim5.tsd 
t.o a trading Oi' cCLJnercial l>oc.ijr, but m~y in elude orgaiii.za.tior:w to promote .fr2.'i;er= 
nity among its l'!le!.!lbet-s and to provide r.m.t.ual.. aid and p-l'"otsctiono He added tlv1t 
·the word is somet:iraas applicable to a single ent.rep!"emeuro 

Hr. Bassin stated that a corporation., on the other hand, is an artificial 
person or leeal eritity., created mid er the authoci ty of ths law of a st~te er su.b= 
division thereof. It con:::ists of an associo.ticn of nu:nerous ir1dividutl~ A{) a f;!'Ot\O 
under s. sp&cial denoir,iimti<.n l-,hich is rer,n.rd.ed in 1~,-: as hnvinP, a. par::;onc>.l.ity and 
existance distinct from i~hat of its several 1ue.c1hors., A corporation i~; vested \·;5.::h 
t.he capacity of contir!uou.-, successicn 11 ~it her i.;1 1:v~rpetui tr or for o. l"imi tad ter.::i 
of ~a.rs I and acts as a unit or sinale ind!. vid1~al :in mutters related t.o the co::rr::~n 
purpose of the assocfuticn within t-he sc-.,pe or the poi·:.?r5 a11d authority conferrE'd 
upon it by law. The words "compcny11 and "corpora.ti en" .::.re commonly· u_,;cd as in~Cl'=' 

changeable terms. .:>trictly spaaldng, h~-:ever, ?f.r. Eassjn snid, a company is ru, 
associaticn of persons for busine;;;s or other purposes and ir.a.y be incorporated or ncto 

Mr. Bassin further st'ated tmt a p!.rtner:;hip is a volunt.:?.ry contract or ass,:,.~i~= 
tion betw-ecn two er nore ~rson'l to place the money, effcc.ts., labor and/or sldll of 
som.s or all or· them in lawful c0Tn11erce er bu:d.ness, wi t..h the underst:mding that 
t.mre shall be a proportionate sharing of tho profits and lo;3ses ilrnoag thc-:us .An 
associatiou, Mr. Ba:Jsin stated, is the union of a. nur:t-er of persons for some ·spacial 
purpose or bu!Jineos. It is eenei-c:-lly an unincorfX'ra.ted soc.i.ety,. nnd nsy consist. Clf 

boczy- or persons united and acting together without a charter but !.Ul"".;uani:- to th:9 
ods and forms used by incorpornted bodies for tr.c- pror.ecutlcn or a \'!o..'imon en-4:.et 

. e. The word "r.ssoc1ation" is a generic tenu and may at different times 

1 RESTRICTED 

\ • • • • ----
~ ~..,..,,...-.-•~~,,,__;,•, ... ~:--.,,..,_ .. ~'¥.-:W~~~ "'~l~#-,Tk'"W.-n:I--"'!""•!'-~• ;'Jl--~•"ltr~~ •-=--•_,...,_~"'::'• • _...~- •- r' - • .,. ~ .. ..,. - • 



·---- ··------" .. ' -•• 
' lo - t • • 

• 
··,---~--·-·' -···-· 

- (Classification) 

i;;;;;;;;;..bond a val unt,u-y :issocfa ti m , s11 ch as a prtre rshi p, which is dissal.uble b; I 
~a - i:;erson:; l:ho fcn1cd it, or a corpor:-?.tion dissolubJ.e on.l.y by law. . 

,,, . 
Mr. otabe stL:.ted th;:t t}~se de-finitic:'fs uer'3 sat5.sf:!ctory end • .-ould be help

ful in pi:operly tram!:ilat.j ~·~ tld.::.~ 1\rticle into J .. ,·:ar1ese. He t,'1011 l'.~r:~d if th3 
various religious 1~rou:'-~ c:.ml foundati ens in tl:e :.initcd .. t.~r,ef: .-.,•re cm~:iderod 
-Juridical. perncna, ,md ,-,hetr.cr tl1e;:r t:ero inc.lud';)d in JY1r;1.~r:1 1;!1 3. 

Mr. Bassin replied that orc;a1ized relL:i:1.1._ group:·; and !'oundatirns -rr12.y be 
.jllI"idical perst·ns, but are usuaD.y 'Ufl.incorroratt.-d associations. 

Mr. otabe inquired l-:hotror a ~~ ,!i~_jj~ wa.:; coverc:d by pc..ragra;:h 3 11 &ndia 
if so, l-Jbat ,-.,ould be the nn.ture of n&ti nal trcc:.tr.ect. accorded ;;uch orgar,izations 
in tte United ~:tat es. He explain~d tln t a ,?-3=;:&,cl?.;l fu!~l is a duly Ol"go.r.izcd jv.rl= 
dical person with r;i ven property, ostablished 1.'o:.. .. the pur~e of employing or dis
posi:lg of said property fer a given public purpo::-e. ,w. c.xample of a b"tl.d£fl_ _u_c,ill.n;a 
he added, would ba an· endowed private library o 

Mr. Bassin replied such an crga:1iz.ation would be ccnsidered a jt,ridictl p6l'b 
.son in th3 United States, pursunnt to the provi:iicns or parograph 3, if it were 
so considered in Ja}Xlll. 

Mr~ lfag::d then n!ited l1hnt 11 jurid.ic.."l.l status'c meant, -and inquired whether the 
t: recognition of juridic:81 status n:enticned in pn.racraph 3 mennt .mything moro tr.i.an 

tl1e reccgnit,ion of the existe,'ce of a juridic::.l p;;r:::;ono 

Mr. Bassin replied tbA. t "j1.1.ric1ical status" m~ant ·"legal statu~"" tho let;al 
positicu of an orgar.izstion in, or ·with re!3J)")ct toi the rest of the cc.~mty. 
The recog1ition r.ic11tioned i..11 the sec, .ud ::;wto;-ic:; er p.lra1~r~ph '.3 .• he t'., .. dded, meant 
merely the r~co,'jtl.ition by eitr~r Party of the e;dstenca and lceal status of. 
juridical J21"5cns organized unde:r the lav1:s of the ot.ic~ .Pa.rt.ye 

It l-Tas then agreed that the next rr:C?ctir-e m:-.ild bo held <..n Friday, AF,:il:-'11.9 
. 1952, with <liscussicns to bcgi.ncn frticle XXIII. 

L 
RE5TnICTED 
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Reference HICOO despatch No. 1904, 

There follow the Department's comments with respect~to the 
points raised by Dr. Paulich at the January 4 meeting regarding 
the provisions or Article II., paragraph 1. • 

• 
, II, ' 

1. The basic purpose :of the treaty trader provision· and o~~ 
the legislation which authorizes the extension by treaty:-of liberal 
sojourn privileges for purposes of trade is, of course, the • • 
promotion of mutually beneficial connnercial intercourse oetween-. '1:. · 
the parties to the treaty. : There is no intent thereby td attemE:t ~-~-
to regulate the particular form of busmess entity by which the,.:·;·. ~-
desired trading activities are to be carried on. Hence it is tiTh.. ~ 
practice· in administering the treaty trader regulations {o}npierce ·' 
the corporate veil" and to ~uthorize the issuance _6f tri3B:ti:t_~~d~_r ~. 7. 
visas to qualified.aliens f;rOill treaty countries whose trading l· _ • 

activities in the United States would be carried·· on iii' tfaf servi"ce·· •••• r· · 
of a domestic_ U~ ted States ~orporatio?;• • The_ important con~id~~8:~:1-_~ ~ 
is not whether the corporate employer :i.s domestic or alien as td · · 
juridical status. The controlling· factors are; instead: • ·(a} wi.(ether 
the corporation is engaged iri substantial international" trade·!= • 
principally between the United States and the other treaty coun~ry; 
(b) whether it is a nroreign organization" in the· sense· that-the'::··. 
control thereof is vested in· nationals of the -other treaty· country1 
the customa.:r::y test being whether or riot a majority of the stock· is 
held by such nationals f and ( c) whether the in.di vidu.al alieri who. 
intends to engage in international trading activities· fu·the· service 
of the corporation·is duly qualified ror status as a treaty trader 
under 22 CFR 41.70, 41.71 and other applicable regulatiozrs • 

2. • The apparent discrepancy between the ,tre·aty and the Immi
gration and Nationality Act with respect to use of the term··.· . 
11 subsj;antial" is· of no legal or practical· significance· eith~r wheii 
considered in the treaty trader clause alone or taken tpgether with 

. ... ·-· .. - .. 
r. 

the treaty 

DRAFTED BY: 

1/19/54 CP z· Y, a. Setser 

·1 ·., 

,; ( 

.~ : _2-:::;:~---. -. ,-... -·. 

:J!i 
:_:;~ 

. t:lii 



-
~A-852 RICOG BONN No __ . ____ _ 

PAGE 2 

r 
DNCLASSIFTED 

(Security Classification) 

• ' 
the treaty investor clause. Use of the term nsubstantial" in the treaty 
trader provision of the Act merely gives explicit ::.-ecognition in the la.w 
to an administrative practice of l~ng standing. It was not deemed necessary
to reword the treaty as a consequence, for the treaty provision as now 
worded has long been applied in a manner requiring that the trade for which 
entry is permitted shall.be sub~antial in character. ·This does not derive 

·rran Article II(l)(c), however, [but from Article II(J), taken together with 
the general right to apply reasonable and nondiscriminatory regulations con
sistent with the intent and purpose of the treaty provision in order to 
illlplement the commitment and tojprotect the privileges accorded thereby from 
abuse. In the case of the treaty investor provision, however, the term 
ft.substantial" has been carried over from the law to the treaty as an aid to 
its construction and implementation. This was done simply because the investor 
clause, unlike the trader clause, is new and an established body of inter
pretation has not yet developedo 

I • ••• • • 

It may be noted in connection with hypotheti·cai ·cases involvizig • • • ·- - .. • • 
substantiality of trade that this requirement is applied in f1' liberal manner. 
In determining the substantiali ty of the trade • within the meaning of· • the 
treaty trader clause, monetary or physical volume are not used as· the -- ••• 
exclusive criteria~· The intent is to assure that the- trade· iri questioii is 
not a brief j isolated excursion into intema.tiorial· trade but· a su.stamed • 
volume of bona f'ide·commercial transactions. Consequently,'the number·of' 
transactions, the continuous clia.racter of the operations and a number of 
other £actors are taken into consideration as WE"ll. 

: - - (It Ts believed that ·Dr~ Paullcn; 1ri" -discu.ssirig· this ·point~- nad reference 
to..:an unof.!icial summary of the new imridgration·legislation prepared by .. -- :··. 
Mr.· Frank Auerbach o.r· the.Visa Of'fice_:;ot the Department· ·of"State~ This-work 
is- entit~d ~Immigration~ Nationality~: ! sl.UlllTla.rY·E!-~ Principa:: 
Provisions:, and. copies presumably are available. in the office. of the . ,' 
Supervisory Consul. General.) . .. .. . _ 

3. Dr. Paillich1 s observation that· the.fixing-of the period of s·ojourn 
for alienc entering.the United States as nonimmigrants is done by iimnigration 
officers at the po:rt·o:r entry rather than by consular officers when the visa 
is issued is correct. However, this procedure· is specifically required-by 

7 

law and hence not merely a matter of administrative· convenience.-· Secti·on: 231( a) 
of the Immigration and Nationality Act·expressly vests the Attorney General 
with authority to prescri1::e by regulation the period of' tilile !or which· rioii~ 
immigrant aliens may be admitted to the United States. ·A treaty trader·or 
treaty investor,- by reason of the purposes of' the treaty, • is regarded as • 
admitted on an indefinite basis as to sojourn, provided, of course,·that he 
maintains his status as· a trader or inve,_:tor under the treatyo Hence the·.··· 
administrative regulations governing entry and sojourn ( 8 CFR 214e2} c·ontairi 
no specific limitation as to time. This does no:t; preclude, .however.,· reqtii:re·~-

L ments that the alien comply with reasonable'"proce'dures designed to assure that _J 

1 he is 
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he is maintaining his status as a treaty alien and otherwise complying with 
the conditions of his admission; and the measures referred to by Dro Paulich 
are in the nature of such requirements. 

·· .. .'•,: 
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Repo::·t en Iviarch 16, 1954 I,:eeting with German. Uegotic1:tor~ . , , .. r. l'll. C'4 ;; ~~ 

I The 32nc~~ ~~-~~~; ~~~s~i~;s~ -~·~e-~~ng fc~-,,~~:;;:;a;~~~;, ~~ -th:.~~~?,~~~~~_ ..... ~+· g ~~>•~-~ 
:natter was held at the 1; oreign Office on 1farch 16, 1954. Dr. n.:.CJ:(ER, as ~ -~:_:_'..:_,_:. 
usucl, served as chairman of the German team r..hich included represent a- O') :?. ,,_,,,:,.;::.:-::;,. 
tives of the For,3ign Office and the :Hnistries of ~conomics, J 0.1stice, ~ 
La::ior and Interior. The U.S. side included ffessrs. B0EHRil~GE:3., LSVY, and ~ 

• 
The meetin~ on ~arch 16 was devoted to a detailed discuasion of 

U.S. Article VIII on emulovment 1 nrofessions, 
ar.d U.S. Article IX on property rightsa 

and non-n=ofit activities, 

Article VIII, Para~ranh 1 

'The Germans stated that their preference remained to delete this _. 
paragraph, as being unnecessary' but that they were prepared to aCCO!!lmo- oo· 
date U.S. ,vishes for its retention in the treaty. They felt it to be in 01 
general acceptable as drafted, subject perhaps to linguistic clarifications~ 
and verification of their understanding of its intent. Tney had some 
questions to ask, in response to which the U .s. side developed answers as 
follows during the c curse of the discussion: 

(1) The first sentence is of a general nature, being an el~boration 
of the principles of control and management set forth in Article VII, and 
is corollary thereto by emphasizing the freedom of management to make its 
own choices about personnel. Its major special purpose is to preclude the 
imposition of "percentile" legislation. It gives freedom of choice as 
among persons lawfully present in the country and occupationally qualified 
under the local law. The Germans said they might wish to suggest some 
1 inguistic revisions to clarify this last point. The_jJ. S. side said they 
did not feel tha:t further clarification was essential::i especially as the 
juxtaposition. of the contrasting wording of the first ,-and second sen-:ences 
eives clear clarification by implication; but declared their willingness 
to consider any reasonable proposal, in deference to Y~±.~an views. :No 
express clarification had been necessary in any other_ 'treaty;- to the best 

Lecollection of the U,1, side, ·( ~ ';' i __j~ 
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I (2) The seco~d sentence deals wit~ a~~pe:ial and lim~ted si:aati?n7 
I and within its framework goes beyond tne 1irs., sentence, 1.nasmucn as it 

waives 'professional qualification requirements in the cases stipula. ted. 
These have to do with temporary jobs requiring special skills (e.g., for 
an .American firm, competence in American law and accounting methods) for 
internal management purposes; and no ~ight is created to engage in the 
general practice of~ profession in the host country. In reference to 
the question of entry into the country, necessary entry privileges are 
implied. With specific reference to the needs of a Germen firm in the 
United States, procedures are understood to be available v:hereunder tempo
rary visas ce.n be issued in properly justified cases. 

( 3) The word "moreover" int rod.acing the second sente.nce is merely 
a convenient connective, and has no special substantive significance. The 
Germans said that it did not carry over very well into German; and it was 
agreed that it be translated as jedocr. in the German text,. 

(4) It was agreed to frame the first sentence in a :nanner similar to 
that agreed on for Article VII, paragraph 1, to wit: 

"Nationals and Companies of Germany shall be permitted 
to engage within the territories of the United States 
of America, and reciprocally nationals and companies 
of the United States of America shall be permitted to 
engage within the territories of Germany, accountants 
....... et cetera. 11 

Article VIII, Para£raph 2 

It was agreed, as in the case of the preceding paragraph, to reframe 
the first sentence along the following lines: 

"2. lfational s and companies of Germany shall be accord
ed within the territories of the United States of America, 
and reciprocally nationals and companies of the United 
States of .'l.f'lerica shall be accorded within the terr:i.
tories of Germany, national treatment and most-favored
nation treatment with respect to engaging in scientific, 
educational, religious and philanthropic activities, 
and shall be accorded the right to form associations 
for that purpose under the laws of -the country ..... 11 

Article IX 

Dr. von SPRECIGLSEH from the Justice Einistry, who acted as principal 
technical spokesman for the German side, commented that some legal diffi
culties had arisen which had not been considered during the earlier dis
cussion of U.S. Article IX in Octoter, 1953 (see refere~ce 

L 
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hi.c!l req_uired addi tio!'lal explan.:.tion. He noted that i,hese. difficul tie~ 
• , • • ,.. .. • ., J... • .. .. ... L,• • • • ~ I perta111eu to ex1st1.nc '..zerman .:. e::-1.s.1. a(,1.on ~a ~h !.'espec ~ .. o ,.ne 2.cqu:i. :Jl. ti.on 

of real p::-operty by alien rratural persons anc. by alien juridictl persons 
"residing .:.broad" • 

.f.cguisition of Ree.1 t;r in Germany b;:- ;.1 ien :i~ature.l '?ersons 

The Ger~an ~ide noted that limited restrictions only wera applicable 
regarding the acquisition of real property by alien nat·1ral persons c.nd 
that these curtail~ents were based not on 7ederal but on old Lsender 
lebislation applicable in H~~burg, Hesse, and the part of the ~hineland
Pe.latinate which for~erly belonged to iiesse. 

They explained that in the above-cited Laender the acquisition of 
real propert~, by alien nat1.tral persons depended on aut:r.orization granted 
cy the~ authorities and th.:.t fae pu:-chase contract cocld not be ful
filled until the required cuthorizaticn h~d been obtained. They no~ed that 
tte date o~ the purchase co~tract beca~e valii for the acquisition once 
the aufuorization had been accorded, but th~t the purchase contract was 
voided if the required au thoriz.:iti-:m were denied. They added that the 
acq:.iisiti,:m of real property by alien natural persons w.:is subjected to 
sacc an authorization not only in cases of acquisition by contract but 
2.lsc5 L-1 instances of acq_,,1i!"ition by intestate or testate succession. They 
stressed that the existing provisions ~ere being liberally applied, ~nd 
t~~t reciprocity treaties had been in the past concluded by Ger~any with 
otl:er cou~tries \·:hich vraived the authorization req_uireL'lent· if likewise the 
countries concerned did not impose restrictions for the acquisition of 
real property by German nationals. 

,icou isi tion of Realty by i:.l ien Juridical I-ersons Residinp: Abroad 

Dr. von Spreckelsen observed that for tne acquisition of real prop
Grty by alien juridical persons residing abroad p~actically all Laender 
required the ~ranting of an authorization before a purchase contract 
beca!!le valid. He stated that the Laender applied the provisions on a 
liberal basis, and tb2.t old German treaties had renounced the application 
in case other countries had been prepared to grant reciprocity to German 
juridical entities. 

He concluded that in view of these existing requirements it was 
difficult for the German side to accept paragraph 2 of ~.s. Article IX, 
and asked whether tee United states had ever granted natural and juridi
cal alien persons in the United States national treatment as a treaty 
Tight. 

The U.S. side reviewed U.S. treaty policy on this point and noted 
that only the 1953 treaty with .l,.rgentine. .::1rovided for nat iona.l treatrr.ent 
with res,ect to acquisition of title to real property, and then only I in the case of nz.tural persons. They adc.ed that the trea~y witl: France _J 
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~iginally negotiated about 100 years aeo had. contained a si:nilar p:::::-ovision I 
I~~~ had been rejected by the 3enate as conctituting undue interference in 

3tafe rights; and that the pol icy of the Federal Government for years had 
been to abstain froo interfering with State regulation of 1 •md ownership. 
They st.:::.ted that the present text of paragraph 1, U .s . .article IX, ,,.,hicn 
granted national treatment with respect to the leasing of land needed for 
treaty purposes without according a similar right for tb..e holding of land 
by title, represented an internal U.S. compromise on the question of how 
far alien land. tenure should be the subject of treaty comoitments., 

They stressed that the present text granted the ereatest advantages 
for practical treaty purposes and. added, with respect to clause 1 (b), that 
many States did not have discriminatory provisions in their legislation. 
In this connection, they noted that half the States had no disability laws, 
ahd perhaps 15 - 18 other States had variously slight or partial disability 
provisions, such as South Carolina and Pennsylvania which applied acreage 
limitations of a rather ir.ild sort; Nebraska, which permitted full ownership 
inside municipalities but not in ruri:i.l areas; and 'Nisconsin which prevented 
large scale holding of farmland by aliens by imposing acreage limitations 

-in rural areas. They added that only seven or eight States had severe dis
ability laws as to alien tenure. They concluded that, accordingly, an 
alien would for the most part be accorded either national treatment or very 
libe=al treatment in the United States with respect to matters of treaty 
concern, and that the U.S. p=oposed lar.guage granted~ facto reciprocity 
since any German Land could withhold rights to a U.S. natural or juridical 
person seated or domiciled in a State which imposed restrictions on Germanso 

The U.S. side noted that the issue of property rights by treaty was 
sensitive in the United States; and also that the proposed text placed the 
responsibility for any right withheld from a U.S. national abroad on the 
States which maintained disability provisions in their law, and gave the 
legislatures concerned a practical occasion for reviewing the need for main
taining disabilities which had been first adopted long ago when conditions 
were different. 

As to the enforcement of alien disabilities in the States, they said 
that no known permit system had been established and that the disability 
clauses were typically latent legal provisions that allowed the alien to 
take title good as against all the world except the State itself. As a 
consequence, they stated, an alien could buy land, use it, and in the typi
cal jurisdiction have this right challenged only by public authority through 
the writ of office found. They explained that this ancient writ was often 
subject to limitations; in Minnesota, for instance, if the Attorney General 
of the State d~d not challenge the alien's right within a specified number 
of years, the title became immune to challenge. They concluded that, al
though paragraph 1 contained a re'servation, its effects were normally of 
:~a~l conse~uence sin~e there existed a large degree of alien ovmership 
eitner by virtue of liberal laws or practical toleration. 
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I The Germans countered that insofar as Germany was concerned sentenc~ 
I par~graph 2 conveyed a.n apparent but not a real reciprocity since they had 

no federal law which afforded a possibility to prohibit U.S. n~tionals to 
own land. They added that the lack of comprehensive laws to apply the 
treaty provisions for natural persons as distinct from juridical persons, 
for whom restrictions existed in practically all Laender, would make para
graph 2 meaningless. Referring to paragraph 4, U.S, Article IX, they 
observed that under the German license system the authorization, once 
granted, could not be revoked and that these considerations made it diffi
~~lt for them to accept the U.S. formulation in paragraph 2. 

The U.S. side answered that paragraph 4, U.S. Article IX, was a practi
cal commitment to safeguard the alien against enforcement of the old common 
law theory under which he had no heritable blood, and its European counter
part the droit d'aubaine. They added that the five year period allowed the 
alien to sell his property at a full market price and thus protected him 
against spoliation or sacrifice sales~ Regarding sentence 2 of paragraph 2, 
they stressed that it contained a latent reservation only, and that there 
was no problem in Germany since the treaty did not wish a country to worsen 
its laws but sought only to establish minimum rights. They explained that 
in accordance r.ith its provision· a Land could deny an authorization if 
simil~rly a State had a disability law and that on the other hand, a Land 
would grant the authorization automatically in case no State disability 
law existed. If a Land, however, did not in absence of the treaty impose 
an alien disability, the treaty most certainly would not in any way oblige 
it to change its system. 

The German side countered that Article IX was the only Article in the 
present treaty with a marked and unbalanced reciprocity provision; and 
they suggested that paragraph 1 be redrafted in a mutual me.nner to parallel 
the other treaty ~revisions, and that paragraph 2 be deleted. 

This German suggestion was followed by a further discussion of the 
merits of the U.S. proposal, which was answered by a Ger~an assertion that 
they feared that the U.S. draft might provoke political difficulties for 
the treaty. Its conspicuous difference from the way the treaty generally 
was set up would necessitate justifications in detail before parliament at 
the time of ratification; and they were not confident that they could give 
explanations that would readily allay suspicions in the Bundestag and 
Bundesrat. They feared that maintenance of the U.S. proposed text might, 
therefore, prejudice early.and harmonious ratification. 

At this point, Dr. Becker being ten,orarily called from the room,the 
discussion digressed to the following three questicns asked by Dr. von 
Spred:elsen: 

(1) ',':ith respect to clause 1 (b) vrhether the words "other rio-hts" 
• • 0 

included oortgag;es, or what, stressing that in Germany restrictions were I applicable for only acquisition of real property 0 _J 
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I The U.S. side replied that a sure treaty right being only accorded 7 I under clause (a), the·,:ords "other rigr..ts" had beer. used on pur!'.•Ose to 
cove'r eve'rytr.ine not in (a) falline vd thin the scope of the concept 
''tenure of property" .. 

(2) The second German question was whether it ~ould be possible to 
stiuulate sure treaty rights in those States whose laws made specific 
exc~pt ion for treaty rights, specific mention being made of I1iissouri. 
In reply to that ~uestion, the U.S. side stated that, aside from the :act 
that the 1Iissouri lav:, at one time r::.t least, apparently pertained only to 
treaties existing at the time the law had been enacted, they felt the 
treaty had to be geared to the situation existing in the "hard core" group 
cf States. 

(3) The third German question pertained to the phrase "acquiring 
through judicial process 11 in paragraph 4. ~':hey asked whether this phrase 
was c.e£igned to cover a change of ownership as a result of sale of property 
under execution in case a mortgag-e on imch property had not been re:9a,id. 
They further went on to say that in Germany alien and German alike would 
not become the owner of a property by mere purchase contract, but only 
after finalization by a contract of transfer (Aufl as sung) o If a purchase 
contract was not fulfilled, suit could be brought against the seller. 
They isked whether such a law suit was also meant to be covered by the 
v:orc.s "judicial process". 

The U.S. side replied that if the reason for failure to fulfill the 
purchase contract was not due to interference by public authorities but 
solely based on willful and personal action or the seller, they did not 
see offhand the relevance of the latter question, though they would not 
hazard any final opinion. They suggested that Dr. von Spreckelsen was 
better qualified to analyze such a question; and they noted that their own 
legal counsel was unfortunately ur.able to attend today's session. They 
stated that though primarily ·the words "judicial process" had been motivated 
by a desire to cover mortgage foreclosures, wording had been chosen broad 
enough to cover other cases wherein a legal interest in property might be 
established by judgment of a court; for example, attachment in satisfaction 
of a debt other than a mortgage; enforcement of a dower right; or the 
property settlement growing out of a dissolution of marriage in a com-
munity property State. Dr. von Spreckelsen said that he would probably 
offer some language designed to clarify the term II judicial process", which 
was not a term that would be easily understood in Germany. 

Conclusion 

Dr. Becker reverted to his pro~osal that paragraph 1 be mutualized, 
anc. paragraph 2 deleted. He stated that he wanted to stress that notwith
standing the resultant narro~ing of the scope of the treaty provision, 
U.S. citizens and companies c ou.ld rest assured of being accorded liberal 

Leatment in Germany, in keeping with the basic purposes of the treaty t~ 
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r-romote friendly intercourse and encourage broader busir..ess relations. 7 
I ~e did not foresee that .dl!lericans would experience c.ny clifficul ties in 

ge'tting' the property they might need in future. 

It was finally agreed that the U.S. side ~culd sub~it a redraft in 
compliance with Dr. Becker's proposal, and recommend it to the Depart
ment. The U.S. side stated, however, that they would be most happy to 
revert to the original U.S. proposal, if later after further consideration 
the Germans concluded that it would be feasible from the parliamentary 
vie'l7point. 

The redraft in question was prepared and handed to the Germans on 
ilarch 17, copy enclosed. 

I 

~ 
Enclosure: 

_..r,· : f 

Suggested Redraft, 
Article IX, paragraph l 

Coordination:~ 

u H ~ t<r lk J ,, .. r. erman na er, r. 

Copies to: 
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