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RECFIVED AUg 2 1 1978

UNITED STATES COURT OF APPEALS

For TaE SECOND CIRCUIT

O

No. 897—September Term, 1977.
(Argued May 1, 1978 Decided August 14, 1978.)
Docket No. 78-6001

EIre

BrooruaveEN Housine CoaririoN, BrookHAVEN BrANCH
N.A.A.C.P., SMITHEAVEN MINISTRIES,

Plaintiffs,

Rosemary Tarry, Groria Youne, CaroLyN JorNsoN, Doris
Acreg, Vickie JorpaN, Lucmre MippreroNn and Nora

Russ,
Plaintiff s-Appellants,

—against—

JoeL. SoromoN, Administrator, General Services Admin-
istration, Gerarp Turersky, Regional Administrator,
General Services Administration; Jerome Kurrz, Com-
missioner, Internal Revenue Service; Pumuip K. Coares,
Regional Commissioner, North Atlantic Region, Inter-
nal Revenue Service; Townx or BrookmaveN, New
York; BrookHAVEN Towx Boarp; Jomx RanpoLpH,
BroorkuAvEN TowNx Supervisor; CHArLEs W. BarraUD,
BroorkmAvEN Towwn Pranvine Boarp; Jomn Luca-
singEr, Chairman, Brookhaven Town Planning Board,

Defendants-Appellees.

2
L ]
Y

4413




Before:

Moore, Oakes and GURFEIN,
Circuit Judges.

Appeal from dismissal of complaint against various
federal and municipal officials for failure to discharge an
alleged contractual commitment to implement a program
of low and moderate income housing for employees at an
IRS center in Brookhaven, New York. The District Court
for the Eastern District of New York (Pratt, .J.) dismissed
the complaint. The Court of Appeals held that TRS em-
ployees had standing to sue but that no enforceable con-
tract had been made because: (1) the Special Attorney for
Brookhaven who had made representations concerning
housing had neither actual nor apparent authority to com-
mit the Town; (2) the Town Board had not ratified the
Attorney’s representations; and (3) the representations
were too vague to constitute a basis for specific perform-
ance.

Affirmed.
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Lewis M. Steen, New York, N.Y. (Richard F.
Bellman, Hisner, Levy, Steel & Bellman,
P.C. and Nathaniel R. Jones, James 1.
Meyerson, NAACP, New York, N.Y., of
counsel), for Plaintiffs-Appellants.

Cyrin Hyman, Assistant U.S. Attorney, Eastern
District of New York (David G. Trager,
U.S. Attorney, and Harvey M. Stone, As-
sistant U.S. Attorney, Eastern District of
New York, of counsel), for Federal Defen-
dants-Appellees.
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Raymoxp D. Gierio, Assistant Town Attorney,
Brookhaven, Patchogue, N.Y. (Joseph R.
Mule, Town Attorney, Brookhaven, Patch-
ogue, N.Y., of counsel), for Town of Brook-
haven Defendants-Appellees.

GurreiN, Circuit Judge:

Plaintiffs appeal from an order entered by the District
Court of the Eastern District of New York (Hon. George
C. Pratt), dismissing their complaint against various
officials of the General Services Administration, the In-
ternal Revenue Service and the Town of Brookhaven, New
York. Appellants are a class comprised of three organiza-
tions and eight individual low income IRS employees who
allege that they or their members are unable to secure
adequate housing in proximity to their jobs at the IRS
Brookhaven center. They seek to compel the Town of
Brookhaven either directly or indirectly through the federal
appellees, to perform an alleged contractual commitment
to implement a program directed toward meeting the
housing needs of low and moderate income employees of
the IRS center.

I
Facruar, BackGrouND

This case has an extended procedural history. In April
of 1970, the GSA issued a solicitation for offers to house a
new IRS regional center. After receiving thirteen lease
proposals, the GSA approved an award of a lease for a
twenty-year term to the Town of Brookhaven on Sep-
tember 4, 1970. The original plaintiffs, various civil rights
organizations and several black residents of the Town of
Brookhaven, filed a complaint in August of 1971 seeking to

4415



enjoin the Administrator of the General Services Adminis-
tration (“GSA”) and the Commissioner of the Internal
Revenue Service (“IRS”) from occupying the IRS facility
then under construction in Brookhaven. Plaintiffs alleged
that the federal defendants had violated provisions of EO
11512, which imposes a duty on GSA to consider the avail-
ability of housing in the vicinity when selecting sites for
federal installations, and Title VIIT of the Fair Housing
Act, 42 U.S.C. § 3608, which requires federal officials to act
affirmatively to promote equal housing opportunities for
minorities.

In March of 1972 the plaintiffs sought a preliminary in-
junction to restrain IRS from occupying the Brookhaven
center and to enjoin GSA from disposing of certain surplus
housing units situated about twenty-five miles from the IRS
facility at the Suffolk Air Force Base in Southampton. The
use of these units for housing, plaintiffs asserted, could
constitute a partial remedy for the defendants’ alleged
failure to comply with relevant federal regulations. The
Distriet Court, the late Judge Orrin G. Judd, determined
that plaintiffs had made a sufficient showing of non-com-

1 Executive Order 11512, 35 F.R. 3979 (1970), provides in part:

“(2) Consideration shall be given in the selection of sites for federal
facilities to the need for development and redevelopment of areas
and the development of new communities, and the impact a selec-
tion will have on improving social and economic conditions in the
area. In determining these conditions, the Administrator shall con-
sult with and receive advice from the Secretary of Housing and
Urban Development, the Secretary of Health, Education, and Wel-
fare, the Secretary of Commerce, and others, as appropriate;

“(6) The availability of adequate low and moderate income housing
. . will be considered.”

2 Title VIIT of the Fair Housing Act, 42 U.8.C. § 3608(e), provides:

“All executive departments and agencies shall administer their pro-
grams and activities relating to housing and urban development in
a manner affirmatively to further the purposes of this subchapter
and shall cooperate with the Secretary to further such purposes.”
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pliance with EO 11512 to justify balancing the relative
hardships attendant on the grant or denial of preliminary
relief. Judge Judd decided, however, that since plaintiffs
had expressed concern about the availability of housing as
early as the fall of 1970 but had not sought preliminary
relief until the facility had been substantially completed,
no injunction against oceupancy should issue. He did, how-
ever, enjoin the GSA from disposing of the Air Force
housing units pendente lite. Brookhaven Housing Coalition
v. Kunzig, 341 F. Supp. 1026 (E.D.N.Y. 1972).2

By order of July 25, 1972, the Distriet Court held further
that the suit was maintainable as a class action. In an
order entered on September 13, 1972, the court defined the
class as:

“All non-white persons residing or seeking to reside in
the Towns of Brookhaven, Islip, Smithtown and
Southampton, and all persons residing or seeking to
reside in said towns who are eligible for low income
housing as defined in applicable state or federal statutes
and regulations.” *

The IRS moved into its Brookhaven facility during the
summer of 1972. In March of 1973, the plaintiffs filed an
amended supplemental complaint which added the Town of
Brookhaven and various town officials as defendants. The
first claim for relief alleged that the federal defendants
had failed to comply with site selection procedures man-
dated by the Executive Order and Fair Housing Law. The
second claim alleged that the federal defendants had failed
to enforce commitments made by the Town of Brookhaven

3 On June 5, 1975, Judge Judd amended the preliminary injunction to
allow GSA to sell the property on sealed bids provided that the purchaser
agreed not to diseriminate against tenants requiring governmental as-
sistance in order to meet their rental obligations.

4 Notice was directed to members of the class. 65 F.R.D. 24 (E.D.N.Y.
1974).
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concerning low and moderate income housing for TRS em-
ployees. Plaintiffs’ third and fourth claims for relief were
directed against the Brookhaven defendants based upon
their failure to implement alleged housing commitments
made to the federal defendants.® Plaintiffs averred that, as
third-party beneficiaries of the alleged contract, they were
entitled to seek enforcement from the federal and town
officials of a claimed contractual commitment to “provide
whatever programs would be necessary to meet the housing
needs” of employees at the TRS center.,

In early 1975, the federal defendants (hereinafter “the
Government”) filed a motion to dismiss asserting that
plaintiffs, none of whom were IRS employees, lacked
standing to sue. Subsequently, eight TRS employees, six
black and two white, sought leave to intervene, alleging
that they were unable to find adequate housing near the
facility. By order dated March 20, 1975, the District Court
granted the motion to intervene and denied the Govern-
ment’s motion to dismiss.

The case came to trial in May of 1976. After plaintiffs
acknowledged that they mo longer sought to enjoin occu-
pancy of the TRS facility, but rather sought only a de-
claratory judgment that GSA had failed to comply with
site selection procedures, Judge Judd dismissed the first
claim for relief. Six days after the trial concluded, Judge
Judd died without having rendered a decision on the other
claims. The case was reassigned to Judge Pratt, and the
parties stipulated to allow Judge Pratt to render his find-

5 In their prayer for relief under the third claim, plaintiffs requested
that the District Court enter a judgment which would inter alia, compel
“the local defendants to establish a plan and a program to implement said
plan which will lead to the construction of decent housing units for
employees of the TRS Center in Brookhaven and to the construction of
increased and improved housing opportunities for low and moderate-
income families residing in the Brookhaven area.”
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ings of fact and conclusions of law on the trial record
made before Judge Judd.

In May of 1977, Judge Pratt filed an extensive memo-
randum decision in which he determined: (1) The plain-
tiffs had standing to sue the federal defendants;® (2) Be-
fore awarding a contract to build and lease the center, the
Government had considered the adequacy of housing in
proximity to the proposed installation, thereby comply-
ing with BO 11512 and Title VIII of the Fair Housing
Act;” (3) Before GSA accepted Brookhaven’s hid, Special
Town Attorney Bloom had sent a letter to GSA indicating
that if a need for additional low or moderate income hous-
ing for TRS employees developed, the Town would take
steps to provide such facilities; (4) The housing needs of
low income IRS center employees had not been met; and
(5) Because the record was inadequate to resolve whether
the Special Town Attorney’s representations were binding
on Brookhaven, a supplemental hearing was necessary.
The District Court held a second hearing on the contract
question in September of 1977. On October 27, it entered
a second memorandum decision and order. Having con-
cluded that plaintiffs had failed to establish any enforce-
able contractual commitment with respect to housing,
Judge Pratt dismissed the complaint in its entirety.

6 Plaintiffs invoked jurisdiction under 5 U.S.C. §§ 701-06; 28 U.S.C.
§¢ 1331, 1343(3) and (4), 1361, 2201, 2202; 42 U.S.C. §§ 1981, 1982,
1983, 1985, 3601 et seq.; and the Fifth and Fourteenth Amendments to
the Constitution.

7 In Brookhaven Housing Coalition v. Kunzig, supra, Judge Judd re-
solved the question which this court declined to reach in Aecevedo v.
Nassau County, 500 F.2d 1078 (2d Cir. 1974), by holding that private
citizens have a right to review compliance with EO 11512 since they are
within the zone of interests to be protected by the order and statute.
349 F. Supp. at 1029-30. See Association of Data Processing Service
Organizations, Ine. v. Camp, 397 U.S. 150, 153 (1970) ; Cort v. Ash, 422
U.S. 66, 78-79 (1975).
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Appellants have now abandoned their original eclaim
that the Government failed to comply with site selection
standards mandated by the Fair Housing Act or Kxecu-
tive Order. Rather, they maintain only that the Distriet
Court erred in finding that Brookhaven made no contrac-
tual commitment. The Government has cross-appealed,
alleging that whatever rights appellants may have against
the Town of Brookhaven, they have no standing to sue
and no right to compel action by the federal defendants.

IT

J URISDICTION

Relying on Ewvans v. Lynn, 537 F.2d 571 (2d Cir., en
banc, 1976), cert. den. sub nom. Evans v. Hills, 429 U.S.
1066 (1977), the Government submits that appellants lack
standing to maintain this action because “they have not
suffered the injury in faet” necessary to make out an
ordinary case or controversy under Warth v. Seldin, 422
U.S. 490, 501 (1975). While that is true of the class mem-
bers who are not employees of the IRS center, we do not
view the cases cited as controlling with respect to the
intervening plaintiffs who work at the Brookhaven facility.

Warth involved a challenge to a municipality’s exclusive
zoning ordinances by low and moderate income group
members who alleged that they had unsuccessfully sought
housing in the town and that the effect of its zoning pro-
visions was to exclude low and moderate income residents.
The Court held that plaintiffs’ reliance on the “little more
than remote possibility, unsubstantiated by allegations of
fact, that their situation might have been better had re-
spondents acted otherwise” was insufficient to establish an
“actionable causal relationship” between the town’s zoning
practices and the plaintiffs’ asserted injury. 422 U.S. at
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507. In faect, plaintiffs’ description of their financial situ-
ation and housing needs suggested that their inability to
reside in the town was a consequence of the economies
of the area housing market rather than the town’s alleg-
edly unconstitutional acts. 422 U.S. at 506.

Plaintiffs in Evans v. Lynn, supra, were residents of low
income predominantly black housing areas in Westchester
County who alleged that the Department of Housing and
Urban Development and the Department of Interior had
improperly awarded grants to the Town of Newcastle in
Westchester County for construction of a sewer and
acquisition of a park area in violation of the obligation of
government agencies to effect non-diseriminatory housing
objectives. Nomne of the plaintiffs claimed that he had
sought housing in the town; they asserted rather that, had
the grants not been approved, the money could have gone
to some other projects for housing within their means. A
majority of this court held, en banc, in a 5 to 4 decision,
that the plaintiffs had no standing since they had not
alleged “specific personal adverse results” from the sewer
and park grants. 537 F.2d at 590.°* By contrast here, em-
ployees of the IRS center who require low or moderate
income housing in the viecinity are direetly affected by the
Town’s failure to discharge its alleged contractual com-
mitment.’

8 The other case on which the Government relies, Acevedo v. Nassau
County, supra, is similarly inapposite. Plaintiffs there were low income
members of minority groups and two organizations who claimed that the
GSA had violated EO 11512 by failing to insure adequate low income
housing near a proposed site for a Government facility. Since none of
the plaintiffs was, or expected to be employees at the installation, their
only stake in the litigation was the hope that whatever steps GSA might
take to comply with the executive order would result in low income
housing construction beyond what was required for employees at the
facility.

9 The Town appellees argue here as they did before Judge Pratt, that
they have discharged whatever contractual commitment Bloom made with
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We find, therefore, that appellants have alleged a suffi-
cient injury in fact to satisfy the threshold standing
requirement of Article IIL. That does not meet the Govern-
ment’s further objection, however, that plaintiffs have not
alleged a statutory right or contractual obligation which
they are entitled to enforce against the federal defendants.
As noted previously, appellants have now abandoned their
claim that the Government failed to comply with Executive
Order 11512. They do, however, submit that as third-party
beneficiaries of the alleged contract between GSA and
Brookhaven, they have status to seek relief from both the
federal and municipal defendants. While the Government
maintains that a third-party beneficiary of a contract can-
not sue the promisee of such contract, appellees’ elaim is
sufficiently colorable to sustain jurisdiction. Bell v. Hood,
327 U.S. 678 (1946). We do not reach that question on the
merits, however, since we affirm the Distriet Court’s finding
that the appellees made no enforceable contract concerning
housing.

IIT

CoNTRACTUAL INTENT

Brookhaven submitted an offer to construet the IRS
facility in June of 1970. On August 12, 1970, officials of
GSA, IRS, and HUD met in Washington to discuss the
availability of low income housing near the proposed

regard to housing. They rely on testimony by Louis Levy, Chief of the
Acquisition Branch for GSA, that there was ample housing available in
Islip when Brookhaven’s hid was considered, and on testimony by GSA
Regional Administrator Turetsky, that in most instances since award
of the bid, Brookhaven had “responded positively” concerning housing.
Such expressions of opinion by GSA officials are insufficient, however, to
discredit Judge Pratt’s careful and detailed findings of fact concerning
the inadequacy of the local housing market for low income IRS em-
ployees. The findings become irrelevant on the merits in the light of
our conclusion that there was no contract, see parts TIT and 1V infra.
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facility. HUD’s Deputy Assistant Seeretary for Equal
Opportunity advised GSA and TRS representatives that
Suffolk County communities had been dilatory in developing
proposed housing programs and urged “that the selection
of the IRS Data Center be used as a means of getting the
County to move forward.” The representative of GSA, the
agency which controlled the contract arrangements, took
the position that the federal government could not impose
a housing commitment as a condition to the award, but
agreed to solicit information from the Town concerning its
position on housing for Government employees prior to
announcing the award.

Several weeks later, on September 3, Gerald Turetsky,
Regional Administrator of GSA, and William Green,
Regional Director of HUD, met in New York with Special
Town Attorney Bloom to discuss ways in which federal
money could be used to encourage low and moderate income
housing. As a result of that meeting, Attorney Bloom sent
a letter to GSA dated September 4 which contained the
following statement:

“The Town of Brookhaven will provide whatever pro-
orams would be necessary to meet the housing needs
for all Federal employees which may develop as a
result of the award of the project to the Town of
Brookhaven.”

Judge Pratt found, after a supplemental hearing, that
plaintiffs failed to meet their burden of proving that, at
any relevant time up to the creation of a binding contract
between the Town and GSA, the Town Board members had
known about the Bloom letter or had known that the letter
had been sent for the purpose of inducing GSA to award
the project to Brookhaven. He concluded that the Sep-
tember 4 letter did not constitute an enforeeable contractual
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commitment becaunse the plaintiffs had not established that
Bloom had actual or apparent authority to bind the Town,
or alternatively, that the Town Board had ratified Bloom’s
assurances by its subsequent execution of the lease.

A. Actual or Apparent Authority
New York Town Law § 64(6) provides that a town:

“may award contracts for any of the purposes au-
thorized by law and the same shall be executed by the
supervisor in the name of the town after approval by
the town board.” (Emphasis added)

The Brookhaven Town Board passed no resolution authoriz-
ing Special Attorney Bloom to send the letter of Septem-
ber 4, 1970, and the letter was not signed by the Town
Supervisor.’ We recognize, of course, that a municipality’s
power to incur contractual obligations is subject to statu-
tory conditions and may be exercised only in the manner
prescribed by law. Scarborough Properties Corp.v. Village
of Briarcliff, 278 N.Y. 370 (1938). And see Soundview
Woods v. Town of Mamaroneck, 14 Misc. 2d 866, 871, aff’d,
9 A.D.2d 789, 193 N.Y.S.2d 1021 (2d Dep’t 1959). Under
the cireumstances here, however, we find it unnecessary to
rely solely on the failure to ecomply with New York law on
municipal eorporations since Bloom was without actual or
apparent authority in the general sense."

10 In addition, Brookhaven was operating under the strictures of a special
home rule resolution. To bid for the TRS facility, Brookhaven required
legislative authorization beyond that granted to towns under New York
general laws. Thus, in 1970, acting on Brookhaven’s home rule request,
the New York legislature passed a special law empowering the Town
“upon adoption of a resolution” to take certain enumerated actions which
contemplated construction of an office building for lease to the federal
government. 1970 Laws of New York, Chap. 972 § 2.

11 ‘We need not decide whether state law or federal common law governs
the third-party beneficiary claims here involved since the parties point
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Bloom testified that he had never been granted author-
ity by the Town Board to bind the Town, and that he had
never held himself out as having authority to bind the
Town. He further stated that he did not characterize the
letter as a contractual commitment of the Town, but rather
“[a]s an indication of what I thought was the concept in
the Town of Brookhaven relating to housing in general.”
His testimony was, as Judge Pratt found, consistent with
the fact that he had never formally mnotified the Town
Supervisor or Town Board members of the representation
contained in the September 4 letter.

Appellants argue, however, that even if Bloom did not
have actual authority, or did not expressly hold himself
out as having power to commit the Town to a housing
program, there are nonetheless other circumstances indi-
cating his apparent authority to do so. In appellants’ view,
the resolution authorizing Councilmen Reid and Rogers
to submit a bid, and the resolutions authorizing Bloom’s
appointment to handle legal matters were bhroad enough
for the inference of such authority.® They contend fur-
ther that Bloom’s letter simply confirmed oral commit-
ments made by the negotiating team to Turetsky of the
GSA in August.

The difficulty is that, assuming that Reid and Rogers,
as the negotiating team, had apparent authority to submit
bids,** it does not follow that they had power to commit

to no material differences between New York and federal common law
with respect to the issues raised on this appeal. See Miree v. DeKalb
County, 433 U.S. 25 (1977) ; Bank of America National Trust § Savings
Association v, Parnell, 352 U.S. 29 (1956); Clearfield Trust Co. V.
United States, 318 U.8. 363 (1943).

12 The texts of the resolutions concerning Bloom’s authority appear in
n. 15, infra.

13 Appellants contend that the team’s apparent authority to bind the
Town without its express consent is evidenced by their submission of a bid
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Brookhaven—without specific authorization—to a program
of low income housing, a matter which could involve sub-
stantial financial expenditure by the Town. Moreover,
neither Reid nor Rogers testified that they had made oral
commitments to Turetsky regarding low income housing.
Nor did either of them see Bloom’s letter before it was
sent.” Turetsky testified only that he had discussed items
in the letter with Reid and Rogers at the August meeting
before the letter was sent. He did not claim that Reid
and Rogers had made any oral commitments concerning
a housing program.

Thus, the question reduces itself to whether Bloom, act-
ing independently, had apparent authority to bind the

reducing the lease price per square footage from $7.50, the amount au-
thorized by the Town Board's June 16 resolution, to $7.25 per square
foot, without any official authorization for the reduction. We note, how-
ever, that the Town Board, by its June 25 resolution, contemplated that
a further reduction beyond the $7.50 bid might he necessary; it pro-
vided that the bid would be “subject to final negotiations with the
General Services Administration on July 2, 1970.” Moreover, the $7.25
bid submitted by the negotiators and signed by the Town Supervisor
expressly stated:

“This revised bid is submitted upon further consideration by the

Town of Brookhaven after the conferemce held with the GSA and

IRS representatives on Thursday, July 2, .. .”

Although these qualifications on the negotiating team’s autonomy might
have been insufficient to exonerate the Town if GSA had accepted the
$7.25 bid and the Board had declined to approve it, they did put the
GSA on notice that a Board resolution was required and in fact, as
noted infra p. 4430, the Town Board did by resolution on September 15,
ratify the reduced bid.

14 At his deposition, Bloom stated that he had not read the letter to
Reid before sending it but simply “told him in general terms that T
was going to write a letter dealing with the availability of housing
in the Town of Brookhaven and the history of our desire to see to it
that people who worked at the IRS center, if there wore any who needed
housing, that we would try to get it for them.” At trial, Bloom testified
that he thought he had had the discussion with Reid after, not before,
sending the letter.

Rogers testified that he had never seen the letter and had not even
known of its existence umtil shortly before trial.
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Town. Not only did Bloom lack such authority under
general common law principles of agency, see Restatement
of Agency 2d, §§ 27, 161A, 166 (1958), but it has long been
established that “those seeking to deal with a municipal
corporation through its officials, must take great care to
learn the nature and extent of their power and authority.”
McDonald v. Mayor, 68 N.Y. 23, 27 (1878). A public au-
thority is not bound by a declaration of its agent “unless
it manifestly appears that the agent was acting within the
scope of his authority or that he had been held out as
having authority. . ..” Hawkins v. United States, 96 U.S.
689, 691 (1872). Here Bloom testified that he had never
claimed authority to bind the Town and the Town Board’s
resolutions did not by their terms so authorize him."

Nor can appellants claim estoppel for they failed to
present convineing evidence that the federal government
was misled with respect to the scope of Bloom’s authority.
We do not overlook the affidavit by Regional Administra-
tor Turetsky stating that:

“on receipt of said [September 4] letter and in reliance
upon the Town’s commitment stated therein with re-
spect to housing, the New York Regional Office by
letter dated September 14, 1970 accepted the Town’s
offer.”

15 On June 2, the Board resolved that “Oscar J. Bloom and David Sloane
be appointed to handle legal matters pertaining to this matter.” The
June 16 resolution in part provided:

“that Oscar J. Bloom and David A. Sloane be continued on as attor-
neys in reference to the negotiations being conducted with the Gen-
eral Services Administration in any and all matters relating to the
execution of any contracts between the General Services Adminis-
tration and the Town of Brookhaven as it may effect awards here
too, the follow-up with the bonding attorneys in New York relative
to possible borrowings, and the miscellaneous matters relating to
the construction of the said building should the same award be
made to the Town of Brookhaven for such construction. .. .”
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Apart from Turetsky’s assertion, the record is barren of
any indicia of reliance on Bloom’s authority. When queried
at trial as to whether Bloom’s letter was a material factor
in the award decision, Turetsky responded:

“Again, I have to answer that principally in the nega-
tive, saying that I did not ignore their assurance to
us that they would cooperate in our efforts to house
federal employees but they had already earned the
award at this stage by the submission of their bid
and our independent finding of availability of low and
middle income housing.”

Turetsky testified further that he did not regard such a
program as

“specifically and legally required by [E.O.] 11512 be-
cause we had initially made a positive finding with
regard to the availability of low and middle income
housing.”

In short, according to Turetsky, who gave the affidavit on
which appellants so heavily rely, GSA’s solicitation of the
September 4 letter was principally based on a desire

“to build a file which would demonstrate our concern
on the availability of housing and the attitude of town
officials toward housing, low-and-middle income groups,
rather than our need for additional housing informa-
tion to justify our site selection and the executive
order requirements.”

There is, moreover, some rather telling circumstantial
evidence that GSA did not view Bloom’s letter as con-
stituting a binding contractual commitment. Included in the
lease authorized by Town Board resolution was a schedule
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titled “Miscellaneous Provisions” which apparently had
been incorporated from the original solicitation for bids.
Section B-12 of the schedule listed certain award factors
to be considered “in determining which offer will be most
advantageous to the Government.” One such factor was
the “availability of adequate housing for low and middle
income employees within reasonable proximity.” As Judge
Pratt noted, this entire section of award factors was
stricken from the lease, and both the Town Supervisor
and the GSA official initialled the page containing the
deletion. Such a deliberate excision is inconsistent with a
belief on the part of GSA officials that Bloom’s representa-
tion regarding implementation of a housing program was
part of the eontract with Brookhaven.

B. Ratification

Appellants maintain that even if Bloom lacked apparent
or actual authorization to speak for Brookhaven on matters
relating to housing, the Town nonetheless ratified his
assurances by its adoption of the lease negotiated by its
subecommittee.’® The lease, appellants point out, contained

16 Appellants also point to the Town Board’s resolution of August 13,
which resolved that:

“the Town Board take action to encourage the providing of housing
within the economic means of families within the Town of Brook-
haven, investigate private and public means to accomplish such
action, and investigate the possibility of establishing a Town Hous-
ing Authority to coordinate such matters.”

Passage of that resolution is, in appellants’ view, “clear evidence that
the Town Board’s members understood that Brookhaven might be re-
quired to make a housing commitment in order to obtain the TRS Center.”
But that argument begs the two ecritical questions bearing on the
ratification issue: whether the Town Board in faet understood that a
commitment had been made and whether it had signified its assent. We
are unable to fathom how passage of a resolution on August 13 could
indicate knowledge of, or accession to, representations made in a letter
dated September 4. Moreover, the Town’s resolve to take certain un-
specified actions to encourage housing and to investigate means of ac-
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a reduction from the $7.50 per square foot price authorized
by the Board in June, to $7.25 a square foot. We are urged
to infer from the Board’s approval of this price reduction
negotiated by its subcommittee that the Board effectively
assented to all other representations made by Bloom, Reid
or Rogers during negotiations, including Bloom’s statement
with regard to housing.

Such an inference is unwarranted on the facts presented
here. The Board’s knowledge and approval of the bid
reduction is elearly apparent from its passage of a resolu-
tion on September 15 reciting the salient features of the
lease arrangement including the $7.25 price.!” There is no
comparable evidence of its assent to a housing program.
All mention of housing as an award factor had been
stricken from the lease, and none of the Board members
who testified recalled having seen Bloom’s letter before
trial. Nor did any recollect a specific discussion by the
Board concerning implementation of a low and moderate
income housing program.'®

complishing that end scarcely signifies a willingness to ineur the sub-
stantial financial obligations which might attend implementation of a
housing program.

17 Moreover, the language of the Town Board’s resolution authorizing
the $7.50 bid suggests that the Board was aware that its price was
subject to further negotiation. See note 13 supra.

18 Since passage of resolutions relating to the TRS center had oceurred
almost seven years before the supplemental hearing, the Town Board
members’ recollections were admittedly hazy. John Bellport testified
that while he knew that Bloom had sent a letter, he could not recall
seeing it before trial. He could not recollect any discussion of housing
by the Board and believed that he would not have voted for the IRS
center if he had had to vote for subsidized housing. Councilmen Wil-
liam Rogers and Alex Proias, and former Town Supervisor, Charles
Barroud, all testified that they could not remember seeing the Septem-
ber 4 letter before the trial. Rogers acknowledged that he was aware
of Bloom’s assurances regarding a housing program but did not indi-
cate that the Town Board ever discussed the matter. Barroud testified
that there was mo discussion by the Town Board concerning provision
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Under such circumstances, the Board’s acceptance of a
lease with the $7.25 bid price cannot be taken as an endorse-
ment for all alleged representations made by its negotiating
team, particularly since the specific reference to housing
was physically deleted from the contract. To find ratifica-
tion by a municipality there must be “express assent or
acts or econduet of the principal inconsistent with any other
supposition than that he intended to adopt or own the act
done in his name.” Sief v. City of Long Beach, 286 N.Y.
382, 387, 36 N.E. 2d 630 (1949), quoting Peterson v. Mayor
of New York, 17 N.Y. 449, 453 (1858). The Brookhaven
Town Board passed no resolution which either explicitly
approved Bloom’s assurances or was implicitly “incon-
sistent with any other supposition” than that it intended to
implement a housing program.’®

for low income housing around the time the bid was accepted. Although
Proias recalled that advocates of low income housing had appeared
before the Board, possibly in connection with the ITRS center, he did
not recall any suggestion being made to the Town Board that Brook-
haven would have to agree to provide housing for TRS employees in
order to obtain the project. Rather, he had viewed the center as giving
jobs to people already residing in the vicinity.

19 In Sief, supra, the New York Court of Appeals held that although
four out of five members of the City Council knew that an attorney
was rendering services at the request of the Mayor, ratification could
not be inferred from the Council’s failure to act promptly to discharge
him. Since the City Council ultimately declined to confirm his appoint-
ment and instead passed a resolution directing corporate counsel to
replace him, there was inadequate support for the jury’s finding of
ratifieation. As noted in the text, appellants here were unable to satisfy
even the actual knowledge requirement which had been met in Sief.

Moreover, cases in which New York courts have found ratification hy
a municipality have all involved a far stronger showing of knowledgeable
assent than that made here. For example, in Peterson v. Mayor, supra,
the city’s common council signified its knowledge and endorsement of
an architect’s employment by authorizing construction based on his plans.
Similarly, in Potts v. City of Utica, 86 F.2d 616 (2d Cir. 1936), the
city council had evidenced acceptance of an engineer’s provision of ser-
vices in connection with municipal litigation by authorizing a bond issue
to cover litigation expenses including employment of experts.

4431



v

EXNFORCEABILITY

Even if we were to accept appellants’ argument that
GSA and Brookhaven had made a contract concerning
housing on which they, as third-party beneficiaries, were
entitled to suwe, we would find Bloom’s representations
unenforceable for lack of specificity. A court cannot decree
performance of an agreement unless it ean disecern with
reasonable certainty and particularity what the terms of
the arrangement are. To consummate an enforceable agree-
ment, the parties must not only believe that they have
made a contract, they must also have expressed their intent
in a manner susceptible of judicial interpretation. I Corbin
on Contracts §95 (1963); 5A Id. §1174; I Williston on
Contracts § 37 (3d ed. 1957) ; Restatement (Second) Con-
tracts § 32 (Ten. Draft 1973). If essential terms of an
agreement are omitted or are phrased in too indefinite a
manner, no legally enforceable contract will result. Gins-
berg Machine Co. v. J.H. Label Processing Corp., 341 F.2d
825 (2d Cir. 1965) ; Transamerica Equipment Leasing Corp.
v. Union Bank, 426 F.2d 273, 274 (9th Cir. 1970) ; Willmott
v. Giarraputo, 5 N.Y. 2d 250, 184 N.Y.S. 2d 97, 157 N.E. 2d
282 (1959) ; Ansorge v. Kane, 244 N.Y. 395, 398, 155 N.E.
683 (1927).

The offer in Bloom’s letter, which the Town Board
allegedly authorized or ratified and which GSA allegedly
accepted was that:

“The Town of Brookhaven will provide whatever pro-
grams would be necessary to meet the housing needs
for all federal employees which may develop as a
result of the award of the project to the Town of
Brookhaven.”
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The remainder of the September 4 letter does little to
amplify what Bloom meant by housing “programs.” Nor
does it indicate whether the initiative would have to come
from the federal government as promisee. After requesting
information as to the approximate number of positions and
salary grades which would be filled by persons from out-
side the area, the letter went on to recite that the Town
had adopted an open housing ordinance which had been
“the subject of successful enforcement on several occa-
sions,” and that it was “considering possible assistance
from HUD which provides for assistance to individuals in
the rental of apartments. .. .”

There is no indication in the record that the parties dis-
cussed, let alone agreed upon, specific further actions to
be taken by the Town Board to stimulate private or public
housing development. Moreover, as Turetsky testified,
there was a marked difference between the assurances
GSA solicited with regard to housing and those relating
to affirmative action requirements for construetion work on
the facility. The terms of the affirmative action agreement
were “carefully structured so that we could hold the town
to a contract that we in effect could impose . . . as differen-
tiated from [solicitations made] principally to assist the
federal government for the benefit of IRS employees. . . .”
If GSA negotiators had believed that an enforceable con-
tract concerning housing could and should have been made
a condition of the lease award, they presumably would have
specified the Town’s obligations, as they did with regard to
the affirmative action requirements. We may not supply
such specifies by implication.

In effect, appellants ask that a federal court superintend,
for an indefinite period, a Brookhaven program for low
income housing. Since such programs generally require
the cooperation of the federal government and of the
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private seetor, the court would be required to assess on an
ongoing basis whether the Town’s degree of participation
was adequate. So formidable a task and so diffuse a super-
visory function is scarcely within the accepted reach of a
court of equity.

The judgment of the District Court is affirmed.
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