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NOTICE OF ENTRY 

- Please take notice that the within is a (certified) 

! copy of a 

y entered in the office of the clerk of the within 

ned court on 

:ed, 

Yours, etc., 

EISNER, LEVY & STEEL 
orneys for 

Office a11d ~ost Office Address 

351 Broadway 

19 

rough of Manhattan New York, N. Y. 10013 

orney(s) for •• 
NOTICE OF SETTL.EMENT 

: - Please take notice that an order 

which the within is a true copy will be presented 

· settlement to the Hon. 

~ of the judges of the within named Court, at 

the 

ted, • 
day of I 

M. 

Yours, etc., 

EISNER, LEVY & STEEL 
t ;rneys for 

Offi.:c a11d Post Office Address 

351 Broadway 

19 

•rough of Manhattan New York, N. Y. 10013 

torney(s) for 

I'• 

• 
I I 1 

I 

• EISNER, LEVY & STEEL 
Attorneys !,.or 

~ _'l! --1 ~ 

Office and Post Office Address, Telepho11c 

351 Broadway 
Borough of Manhattan New York, N. Y. 10013 

(212) WO 6-9620 

To 

•' .n~•~'"· 
Attorney(s) for 

Service of a copy of the within 

is hereby admitted. 

Dated, 

Attorney(s) for 

@ 1800-EXCEL.&IOR•L.EGAL. STATIONERY CO .. INC. e.a WHIT£ li1T •• N. v. 
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Sl 1PllEl\1E COUHT OF THE STATE OF NEW YORK 
COllNTY OF NEW YORK 

-------------------- --------------------X 
Indictment # 3 937 / 67 

Pl'~OPLE OF THE STATE OF NEW YORK, 

-v-

ji WILLIAMA. MA YNARD, JR., 

Defendant. 

11 'I --------------------------- --- -- --------x 

MOTION FOR REHEAR
ING OF DEFENDANT 1S 
CPL440. 10 AND 440. 20 
MOTIONS OR IN THE 
ALTERNATIVE FOR 
CLARIFICATION OF TID e 
ORDER OF JUNE 11, I 
1973 

11 

SIRS 

I PLEASE TAKE NOTICE, that upon all the prior pro-

11 cc•edings had heretofore and the affidavit of Lewis M. Steel, sworn to 
I 
I 

the 26th day of June, 1973, the undersigned will move this Court, at 

100 Centre Street, New York, N. Y., on June 29, 19'/3 in Part 46 

11 before Justice Irving Lang, at 9:30 A. M .. or as soon thereafter as 

11 

l 
Counsel may be heard for an order granting a rehearing of the Court 1s 

\i order of ,June 11, 1973, or in the alternative for a clarification of that 
ii 
I 

:I order, and for such other relief as may be appropriate under the 
11 
II 

I! circumstances. 
II 
:1 Yours, etc. 

\i 

1! 

I! 

LEWIS M. STEEL 
Eisner, Levy & Steel 
351 Broadway 
New York, N. Y. 10013 
Tel. [212] D66-9620 

DANIELL. MEYERS 
A tlorneys for the Defendant 

I • 

To: Lew (3 : 36) 

Date: 4 / 2 

Re: Maynard case 

Mrs. Adrian Eldred called. Says you interviewed 

her the beginning of last year (or this year) re 

the case. Has moved to 243 Bleeker St., 3d Fl., 

NYC - no phone.. . . in case you need her again. 
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II Sl 11 11U-:l\l J•: C( HlltT OF TILE STATE OF NEW YOlll\. 

COll NTY OF NJ•;w YORK 

----------------------------------------x 
L1 EOPLJ•; 01•' TUE STATE OF NEW YORK, 

Indictment# 3937/67 
-v-

AFFIDAVIT 
WILLIAM A. MAYNARD, JR. , 

Defendant. 

----------------------------------------X 
STATE OF NEW YORK 

ss. 
COUNTY OF NEW YORK ) 

LEWIS M. STEEL, being duly sworn, deposes and says: 

1. I am counsel to the defendant and submit this affidavit 

in support of the attached motion. 

2. At the outset, it should be pointed out that the Court 

has adopted in its memorandum of June 11, 1973 some of the errors 
I 

11 which first appeared in the District Attorney's memorandum in Opposi-

tion to the motion. 

I 
11 four witn"sses placing the defendant at the scene." In fact, three 

j witnesses at trial placed the defendant at the scene. A fourth witness 

A. The Court finds on page 2 that 11 the People produced 

II testified that he had driven the defendant to Fifth Avenue and 10th 

:J Street, many blocks away from the scene, more than 12 hours earlier. 
I 

'.I B. On page 5, the Court finds, once again following the 

I: D.istr.ict Attorney's suggestion, that Dietz stated he saw the killer 

running west on West 4th Street. Dietz did not so state; he said he 

saw 2 men--one black and one white (the black man being both shorter, 



L 

I 
! 

i 
Ii 
j ;111d in f.IH' opinion of Diet?., m:my years youngc~r than Maynard) running 
i 
I 

Ii north on Gth A venue. Dietz did not see who fired the shot that killed 
I 

h~_ roll any more than Edward Murphy did. In fact he was much further 

away from the shooting. Yet the Court chooses to find that Dietz saw 

the killer running, while Murphy did not. Moreover, the Court ignores 

the fact that the person Murphy saw was hiding something under his 

' jacket- -perhaps the missing shotgun- -while none of the witnesses 

who saw the black and white man run away saw them carry or attempt 

to hide anything. Thus it is entirely possible that the man Murphy 

saw fleeing was in fact the killer, and that the black and white who 

were seen fleeing the area ran away out of fear. 

C. As is true with the People's memorandum, the Court's 

opinion entirely ignores the fact that Murphy witnessed the argument 

I on West 3rd Street which was the prelude to the shooting on West 4th. 

If Maynard did not participate in that argument, as is claimed by 

lj Murphy, then he was not part of the black-white combination seen 

I fleeing on West 4th Street. To ignore this aspect of Murphy's sworn 

statements is to ignore half of what he had to say. 

D. Again following the District Attorney's approach, the 

Court only selectively considered the Purcell letters, in determining 

\I that the manner in which Purcell was handled by the police and/or 

,! District Attorney's office was proof of nothing. As pages 18-31 of 

1 

the minutes of the hearing before this Court on April 30, 1973 indicate, 

Defense Counsel pointed out that after full disclosure of all the Purcell 

I papers were made, the thrust of the defense argument changed. The 

!1Court, in its opinion, however, preferred to continue beating a dead 

1 
horse rather than to deal with a real life situation. Parenthetically, 

I 

1: 

ii 
I !I 

1' 

i 

defense counsel never made reference to 11 the Dreyfus affair, 11 or 

2 



j· 

Ii 
i 

i\1. Picquat.11 (other straw men) as the Court suggests on page 7 of its 

opinion. However, defense counsel did suggest, and the record 

supports him in this, that the drug dosage admin.is tered to Purcell 

in civil jail could by no stretch of the imagination be called 11drug 

therapy11 as the Court so easily, and without any basis in fact, finds 

on page 7. So, too, defense counsel did suggest as the Court itself 

1
\ commented .i.n chambers on April 30, 1973 (see minutes, p. 20) that 

i 
II 
ii 

~ I 
I 
I 

I 
I 

there was a way in which the District Attorney's office could have 

determined, and for th.is Court to now determine, the integrity of 

the District Attorney's office when it offered Purcell special considera-

tion in return for his possible contributions to the Maynard prosecution. 

That method involved checking .into whether "Mickey Hurley", "Alex 

Andrea'', and 11.Jimmy Jordan!Lmentioned by Purcell to the District 

Attorney as witnesses to his Maynard conversation--existed. 

Apparently, the District Attorney's office knows the answers to this 

question, and thus refused to supply the Court with that information. 

For the Court to ignore its own suggestion as .to how the truth could 

be tested .i.n favor of mechanical adoption of the District Attorney's 

position on the Purcell matter does not accord the defendant the full 

II measure of justice which he seeks. 

1! 
il 

' I 

3. The defendant demands a rehearing based on the above 

obvious 1' rrors in the Court's findings of facts and .in the Court's fail url' 

lo allow coum;el to fully develop the facts. By. denying defendant a 

hearing. on the Purcell issue, the Court avoided hearing evidence which 

would have enabled it to determine whether or not Purcell's 11 medica-

tiorn:> 11 and the manner in which they were prescribed (sight unseen- -

! Court's Exhibit A) were 11 therapy11 or were related to this case in a 
I 

3 

' 
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ii 
i' more s inis tcr manner; and whether the District Attorney's office 
I 
I 

I 
11 

in fact knew I.hat Purcell was a liar (e.g. Hurley-Andrea-Jordan) 

before placing him in civil jail and vouching for him to both N. Y. U. 

and the Court where his assertions were utilized to the detriment of 

Maynard. 

4. The Court in its June 11. 1973 order. page 5. found 

1 
that 11 defendant's counsel never asked the court for a subpoena or 

I\ body attachment to produce [Murphy]." 

I 
The facts are to the contrary. On May 7. 1973, when 

Murphy was supposed to appear in court for a hearing, defense 

counsel reported the fact that he could not be located for the purpose 

of being served with a subpoena, although an attempt was made. 

Murphy was found on May 25, 1973 and served with a subpoena 

l requ.iring his presence in Court on May 30, 1973 when the case was 

I 
\ next on the calendar. Murphy did not appear on that date and defense 

I counsel filed with the Court a copy of the subpoena and an affidavit 
I 

\ of service. At that point, having exhausted my own ability to bring 
I 
11 Murphy before the Court, I asked the aid of the Court to bring him 
I 

11 before it. 
l 
ii I When these facts were recounted to the Court on June 11, 
'1 

! Hl73, after the Court's decision of that day was handed to counsel. the 

!1 
1 Court r<~spondcd (minutes, page 13): "Perhaps you are right. I will 

kcc~p the decision under reserve." 

Counsel does not understand the meaning of this statement. 
11 

1! Is the Court agreeing its decision on this aspect of the case was in 

error? Docs the Court intend to alter its opinion? Will the Court 

ji order the authorities to seek out Murphy as requested by Counsel? 
I 
~ : 

In short, what is the status of the motion with regard to the Murphy 

ni:1terial? 

!: 

4 



.. 
To make counsel's position clear on this matter (as it did 

on M~1y :rn. 1873 and June 11. 197:~): The defense does request a 

hearing with regard to Murphy, and does request that the Court 

use its authority to have Murphy produced. 

I In absence of this. counsel at the least is entitled to a 

i 
Ii final order from which it may appeal. At the present, the Court's 

I last words, "Perhaps you are right. I will keep the decision under 

11 

! :, 

reserve." leads counsel to believe that relie_f is stp~_ possi~le, but 

at some distant unspecified date. In the opinion of counsel, the 

:1 defendant is entitled to better justice than this. 

1\ 

5. Counsel asks this Court to reconsider its decision 

referring the Purcell ex parte disclosure to the trial judge to whom 
I 

I the disclosure was made. 
I, 
I' .I Contrary to the Court's misstatement on page 9 of its 

ti Juqe 11, 1973 opinion, defense counsel never urged and does not 

now urge that Maynard was entitled to attend Purcell's sentencing. 

Cou .sel has always argued that ex parte disclosures between a district 

a ttorncy and a judge of an evidentiary nature are constitutionally 

impcrrnissahk because the defendant and his counsel are denied the 

1

1 

opportunity to respond to the communication. Apparently such 

I\ c:ornrnunications arc so self-evidently unfa~r. and therefore rarely, 

:1 if ever, oceur (or if one wishes to be cynical about the matter, 
!I 
!I because judges and district attornC"ys rarely get caught engaging in 

such a practice). there is literally no case exactly on point. In 

l lnHcd v. Vaughan , 443 F. 2d 82 (2d Cir. 1971), however. a conviction 

was set aside when the disclosure to the trial judge was made by the 

defendant himself in the absence of counsel. And in People v. Peace, 

rn N. Y. 2d 2:30, 236, 273 N. Y. S. 2d 64 ( 1966), the Court commented 

5 
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11 

11 

in upholding the secrecy of a probation report that: "[It] is not 

prcpnred by an adversary." Here the communication was made by 

an advcrsnry. and in a manner so that defense counsel had no way 

of knowing the communication had been made. 

The Court's comment with regard to whaf "the better 

practice might have been" (June 11. 1973 opinion p. 10) is little 

solace to a defendant who was subjected to "the worst practice 

which was." Either a practice is proper or improper. This court 

should not duck the issue. 

Worse still is this Court's decision to refer the issue 

of whether the trial judge and the trial assistant district attorney 

were guilty of impropriety back to the very trial judge whose conduct 

is under review. 

As this Court is aware, this motion was made returnable 

originally in Part 30 where all motions must be made. For three 

months 3 different Part 30 judges kicked the case around, from 

judge to judge to judge. Apparently none wanted to sit on what Judge 

Davidson had done, but all realized that the_ case could not be referred 

!I to him--as would be the practice with all post trial motions. 

!' 

Then 

I' 
!i 
Ii 

:1 

Ii 
I 

I 

the Administrative ,Judge referred this motion in its entirety to 

Your Honor. ,Judge Lang. His decision as to who should hear the 

c a s e was binding on the parties and the Court. 

'I'hi s Court's ruling of June 11, 1973 sending this aspect 

of the motion to Judge Davidson for decision not only violates the 

ii Administrative .Judge's order which could have ordered the case 

(alb e it improperly) to Judge Davidson, it violites a fundamental 

tenet of American Law. 

Forgetting the issue as to whether judges are human 

G 

LJ 
·I 
ii 
I 



..... .. .. 

beings capable of being prejudiced as members of a jury may be 

(c'. g. Parker v. Gladden, 385 U.S. 363), judges must abide by 

the rule lhat "justice must satisfy the appearance of justice." 

Off~tt v. United States, 384 U.S. 11, 14. 

The appearance of fairness doctrine views a trial and 

its procedures not only from the point of view of a defendant but from 

the point of view of the public. Thus, as the Court pointed out in 

United States v. Meyer 462 F. 2d 827, 839 (C.A.D. C. 1972), (a contemp 

case) even where a judge possesses "charitable .instincts and .in fact 

entertain[ s] no personal feelings the public might reasonably suspect 

that such was not the case' .if he has any personal involvement-!: 

See also In re. Dellinger, 461 F. 2d 389 (7th Cir. 1972). 

It is impossible that the public· can view this Court's 

IJ action in requiring counsel to make its motion before Judge Davidson 

II as appearing to be fair. Judge Davidson's personal involvement 

in this case has been manifest since the outset. For example: 

A. He refused the defendant permission to use the 

toilet (after court had been in session for hours) while the jury was 

bei11g picked until the defendant was finally forced to make an outburst 

1
1.I in front of the: jury (voir dire [VD] minutes, 509-511). 

1 

threatened the defendant with sanctions under Illinois v. Allen (binding 

He then 

I 

II 
I 

I 

I 

II 

:ind g:igging) (VD 512-3) and told counsel who protested, "I am 

totally unirnprcssed with your beliefs and I don't care what you 

bd.ivvc." 

B. Throughout the trial as inspection of record will 
counsel ii 

i[ 
:1 reveal, the 

II 
trial judge insulted defense/ repeatedly. 

Ii C. During the trial, Judge Davidson held defense counsel 
11 

in summary contempt (2492) for attempting to mark for identification 

7 



. •. I! 
'i 
11 

I 

I 

. . 

and properly identify for the record the confession of another man to 

the Kroll homicide. 

D. At sentencing, the trial judge reacted with open venom 

I to the defendant's statements in his own behalf, sentencing him to the 

II maximum in a case where, even if the defendant had been guilty, there 

were extenuating circumstances. (The man who was killed was in the 

process of attacking the killer on a dark street late at night after 

the alleged killer walked away from an argument. ) 

E. I am informed that around the time of sentencing, the 

trial judge in public made derogatory comments concerning both 

def nse counsel and the defendant. 

I F. After trial, I a"' .informed, while appearing in a case 

before Judge Davidson, that the Judge would not keep cases of mine 
I 

\before him except upon prearranged plea bargaining with the District 

I Attorney. 
I 

This is hardly the judge who should review the question 

of the effect of ex parte disclosures to himself. Not only does this 

procedure fail to meet the appearance of fairneE;s test, it is manifestly 

ii unfair .in fact. The Administrative Judge realized this as should 

I 

II 

i 
I , 

l; 
1' 
I' 

; 
J. 

th.is Cw.rt. 

This Court should decide the motion. Nor need it speculate 

as to whdh<'r the ex parte disclosures were prejudicial. By applying 

Offutt and its progeny, this Court can do justice by insuring that 

"justice must satisfy the appearance of justice." 

Sworn to before me this 

26th day of .Tune, 1973 

\ 
7 ,., .. / 
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' r ,,., ) 1·,•11 r;')QQMAN ' 

fiHW;Trly.::p~ttbllt'il NfW YORK 
' "J'.l. l 1 'I f ~/~ 

011~h:w11 in r1~11 f,,rk County 
Comu11~s1on bpr•ts M~r1 h 30, 197'!' 

·; I r T I -'\ 

EWIS M'. STEEL 
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