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SUPRE!/!1~ COURT OF THE ST~~TB OF NEW YORK 

NEW YOI·U\. COUNTY : PART XI..VI 

-------------------------------------- -x 

'i'HE PEOPLE OE' 'l'HE STATE OF NEW YO:RIZ, 

-against-

WILLIAM A. M ... Pi.YNAF.D I 

. Defendant~Appellar.t. 

. . 

. 
8 

. . 

--------------·----------- __ .;.. ___ -------x 

_____ INTROJ)UCTIO~·J 

This memorandum is submitted in opposition. to William 

A. Maynard 1 s ·current motion tovac"ate judg:.:ient (CPL § 440 .10) , 

predic_gte_q u;1on. bis inspection of. various .. detective di~'lisicn 

under ar. order of the Supre:me Court, New· -York . County {LP...iTG,- J--.); 

dated June_, -1.973. ---

POINT I 

T"dEH.E WIJ.S ;-;ro "DISCOVE-P.Y OE~JEF~-u ·---......---. -·-. 
. !'eti tione:c' s in.i . .tiaL .con'tentic•n is . that- the t.t"ial 

fi:::d~ whe the~ fo:. -.r.ha_ def•,mse or fo:r the People... lie contends that 

g:r:o::H:tnd to vac.:1!:.e t:ie convic-::ion. !:-Jotwi tl:standinc_; peti tione.r' s . · 

-- ·- -'-· _ .. ~*-..; -· ~------~-:;. :=:- - - • , --· ., ~ 
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2. 

Petitioner Is first attempt to discover. the evidence 

again~~ him occ;urr£2d in August, 1970, prior_ t? his third trial, 

when his then counsel, Gussie Kleinman, filed two omnibus mo-: 

tions for "discovery and inspection," requesting, inter alia, 

all exculpator1 evi.dence, the fruits of any sear.ch; any physi-

cal evidence, any ad.'Tlissions -·and any warrants. The -Kleinman 

·motions referred -also _to a prior motion for a -"bill·-of part.icu-

lars" which was denied on Septe:rnber 3, 19 70 (SANDIFER, J.) , C.~' 

Steel affidavit of October 2 at 5). The two motions are dated 

within bile weeks of each -other and are -virtually. i1ent.ical to .. 

one another. Apparently both were denied in a single order 

dated September 9, 1970 (SA....~DIFER, J.). (See, tr. at 43-44, 

47-48).* 

At the co.rr.mencenent of this trial, October 5, 1970, 

petitioner 1 s _ ci..irrent counsel:, Lewis Steel, a."lnounced that . 11 I 2 ve 

. got a whole series of mot±-ons·· ·* * *" (tr. at 8) • One was en-

titled "motion to divulge exculpatory evidence _ and to make 

available for inspection _.and copying." . Assistant District .-

Attorney_ Sa~ryer -was given- unt:Ll 2:30 p~m. · (tr. at 11) to - answer 

all seven motions (tr.;· at 14l•· · - -'":'. -~·- ":-•• ' ... ?---~--~·-< ...:;:;a • ..•. · --~~----·.-.:.... - ·-

IJ.l· responding to what the · cour:t te.u.:ted ':the rnotior. to. 

divulge any exculpatory evidence that you may po!1sess" (~r. -at ~ ·, 

43·), Sawyer: -noted that Miss KleinT'lan 1 s motion to di v-ulge--·e·xcuL---·-----·--

-.,.-- '11.he transcript alone con-surnes some 4, 000 par;es. Since a.ll 
references in this memorandum are to matters of recc,rd, t.li th ... 
which this Court is al re adv fa."Tiiliar as a result of prior · :notions r 
respondent. ~will, _if_ requestec,_ r:i,ake . the record . av.~dJ-abl~ tO t.lle · · 
Court at its convenience. · 

.... ... _. .. :: ·· .. -.:. 

.••. ~ . !'.• ,. 
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3. 

patory evicence had been denied the previous month (tr~ at 

43-44) • sawyer, however'·· represented that 

"when, as and if any evidence during 
the course comes to my attention which 
is exculpatory, I will certainly make 
that available to the Court, as is my· 

.. responsibility and ohligati_on under the -
law" (tr. at 44-45). 

. . 

Sa'ft.r.1er assured the court that he had, at that·· ti!Tle, "no · excu1...: 
. -

pRtory information or evidence·of any kind whatsoever" and knew 

of none (tr. at 45-46) ;, 

Mr. Steel told the court that what · he desin~d, peyqr.d _ 

what was disclosed at the first trial,· was . "all the memoranda 

that were taken at that time, of whatever witn€sses, who de-

scribed the witness · [sic; killer?] as· being [between the ages · 

of?] 18 a..11d 20. 'l'hose are e:{culpatory.. I want those" (tr. at 

50). 

Without agreeing with th.is evaluation, Sawyer ~tat.ad 

he could recall only Crist having so .described the killer (tr. 

at 51} , but agreed to review his records and disciose .any other 

sttch an iu~ntification (tr. at 52,. 55) • 'l'his was subsequently 

done, .. and petitioner does -not- alrege· :th~- 'Contrary- (_§e_e_," !H:-eeI 

af~fidavit at 9 and DD-5 1 s cited thereat}": 
. ,.. ,. 

At trial Mr. Steel · argued- that that was not sufficient, 

however, · oo'Causa there ' ~vere "all siortrl" 0-£ DD-:5!~ ip _".t.'1.i~s c.ase _ 

which nQ one has 'ever excinJ.ned. I 1 m sure there are all sorts 

(tr. at 56). It was in respow2e · to thi~ accusaticn that Justi.ce. 

DAVIDSON stated; 



"Nobody is going to stop you from 
examining all the DD~so 

"MR. STEEL: Where. am I going to 
get them from, Your Honor? 

"THE COURT: I'll get.you.anything 
you want. The subpoena power of t.li.is · 

- Court will get you anything you want" 
(tr. at 56) • 

4. 

Petitioner, taking this quote out of context, attempts 

t,., buttress his argument that wide-spread discovery was being 

contemplated. But at the time cotmsel was clearly concerned 

only wit.11 "exculpatory" information (tr. at 53, 54~ 57), and 

Justice DAVIDSON, at p. 2 of his written opinion denying t..lie 

motion, again referred to it as one to divulge "exculpator1;' 

evidence. In light of this conte::{t, it is misleading to con-

tend that .Justice DAVIDSON contenpla:ted any discovery nearly as 

novel as that to which petitioner asserts he was entitled. In 

fact, the court concluded "I am not.going to make any new law" 

(tr. at 57}. 
-

During subsequent colloquy, the court also addressed-

itself to Rosario material in the possession _of _the-District. 

Attorney. On October 13, . Mr. Steel requested· that the court 

sign eight subpoenas duces tecum (tr. at J.74) directed at the 

police· department and seven ·officers individually~. 'I'he sub-

poenas were direct.ed at all '·1fi tten reporb3 aJ1d -all docu.6ents, __ 
'( 

photograp.hs 1 drawings, and cri_minal records .of potential wit- -

nesses in the J: .. 1aynard case. 

Sawyer was directed to look at the subpoenas and -de-

t.erm.ine which mate-rial he- would consent -to f11rnj_sh (tr. at 

' 
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f 
~·· 
r 
! 

t 

I 
I 

·l 

t 

. i 

l 



5. 

175-76).; Sawyer stated he would turn over whatever :material 

he· believed he w~_s oblig_at~_d to disclose and would .explain . his 

position as to any matters to which he believed .Maynard was not 

entitled (-t;r. at 184). 

After he examined the subpoenas, Sawyer responded 

·that the material called for was, in essence, the. same material 

requested in .. the bill of particulars and mate.rial which the de,... 

fendant would subsequently receive under the Rosario rule~ He · 

reiterated ~11at he knew of "no material that I regard as excul-

patory," but noted thc.t there ·. 

· "may .be material · which counsel may 
regard as material to its defense, 
and I think it is fair w1d proper 
that I should make availanle some 
of this rnate~i2.l so counsel ca!'l 
make his m·m judgm.ent * * *n (tr. 
at 220) • 

S a'\ryer maintained t:hat, apart from turning over ex-· 

culpatory ·evidence, his legal obligation was onl:I· to . supply 

criminal records and prior statements for use in .impeaching 

pr.osecution witnesses_ when they testified {tr .• :. -at- 22l-22) • The 

court as-reed: 

"They will g~t all of the notes, 
all of the. memorandums .• all. of ::he.writ
ings, all of tne stat.eraenti:;, all o:f the 
Q and A's of every ·witn2ss in this case 
who appears for the prosecution as SO?n_, 
as the . man takE:;s the stand . and. as soon 
as he is reac}· for cross 2xa..t'.ination 
lmder Peopj..e . v. · Rosario~ . r-iot befo::e. 

!IEve.L..Y policema.n. who take::: the 
stand is go.:i.r~g to have to <:cme · Up ·\vi th 
any Dii-5 1 s, · JJF forms or any Ii1eraorru-ldu.n 
book er a'l'lythir~c,;r else t h?.t. he has in 

- __ 7 -.:..: 

/ . 



i f"" 

aid of cross exa:-::iination of that police
man, and that has got to be supplied to 
these defendants in-nediately such wit- · 
ness takes the stand" (tr. at 222-23). 

6. 

Sawyer then told the court that he would voluntarily 

turn over "some police reports which · do not cons.ti tt.ite prior 

statenents of a."rly witness but which relate to the activities 

of that witness in the course of the investigatioa. '1 Sawyer 

offered to disclose them, and certain photographs and composite 

drawings, and to turn _them over when the appropriate witness 

testified. The cou:ct acknowledged the. _propriety of this pro-

cedure (tr~ at 223-24), and refused to sign the sµbpoenas {tr. 

at 225). 

The court dire:::ted Sawyer to examine the _police de-

partment records frn: any informa':::ion of 1.;rhich he -was unawars 

(t:r. at 225). He did so (~, .tr~ at 304-305), a.'1.d a.gain ccn-

firmed t!lat he would tu.rn over any notes required· l.mder Peon.le 

v. Rosario (tr. at 306). Mr. Steel was not satisfied, but 

noted: 

"As- I understand Rosario,· ·[if) one 
of the prosecution witnesses tcok. 

·the stand _and t89tified. :'lr. Sawyer 
quite reigtly would turn over what
ever he said" ( 306} • 

:* * * 
"THE COURT~ That's c:ll --vou can --- -- .... __ 

exoect. * · * * Everv witness It;h.o crets ---- ..... - _, 
up, who has .. ever written anything 
CW.}"Wherer after hG · testifies on direct, 

. you are goir1g to get he fore you exarni.ne 
him on· crc:ss exa:nination; a..1d in addi
tion to that, .if there be in existence 

i 
I 
l r 
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any writing of any kind ~,!hi ch . has been 
taken by any polic·e officer or district 
attorn~y or anybody else from a person, 
even though he be not called as a wit
ness. See, you will r e ceive, provided 
that this is of sane help to the de
fense, and if there is a.Tly question 
about t11at, I will look at it. But an 
open, complete disclosure . does not exist 
under tl1e law and you can't have t.11e 
District .Attorney's . file .{ernphasis added). 

,. [The District Ji_ttorney is] under a 
moral and legal obligation to turn over. 

· anything that nd..ght be helpful to the 
defense of an excul!'latory nature; but he 
doesn't have to give you his ·whole · file 
in t.'1e absence of anything like that. 

* * * 
"And your state~ent to the effect 

that you \·;ant to see his whole file and 
determine for yourself whGt~er it's ex
culpatory or not is a p:r:i ;, .. ileae t.11.at .. · 
th~1s fa!" dces n 0t e:dst. 1,mde.r t h e · law. 

uMR. STE:CL: Let me ·-- I understand 
what Your Ho!lor is sayin<J and appreciate 
the distinction" ( 306.:.... 30 8) • · 

7. 

At a later point, when· Police Lieutenant Ualter Stone 

testified for the People, the court - gave a concrete example of 

the scope of its ruling. Sawyer told the court ~ he was no-t ·turn-

ing over all t.tie DD-5 ·~ signed by Stone . . 

"Some .of them relate to his testimcny, 
most of them do not. . To the extent 
that any of -the DD-5's relate -to his 
t~s_tir-10ny; to t:i.1e extent· ar1y of the 
DD-5' s contain. not~s or :;:;ie1.'!Qr_andum 
made by Lieutenant St.one· with respect 
to other wi tnesse;s that have _ tes~ified 
in this ma.tter; to t:1at extent and to 
that extent only, I am -o!)lic;red under 
the law as I c.--iders tand it to :nake 
these DD-5 's available. •ro- the extent 
they have nothing to · do-.,.w-i .th - the tes-~ 

ti!'i.ony cf Lieutenant Stone .·and - ~c- the 



extent they do not contain statements 
made to Lieutenant Stone _by ·wi t.-riesses 
who have testified, then these materials 
need not be tur~ed over. ~.nd I see no 
reason to do so" (tr. at 1801-2) o 

a. 

The court sustained Sawyer, noting that while all 

exculpatory matters were to be turned over . (tr. at 1804-5) 

as well as writings made by t~e witness, "for the purposes of 

crass-examination" (tr. at 1806) unC.er "the rule in People v. 

Rosario" (tr. at 1805), nr am not going to give you his work 

products and he is not turning over the file·for a full dis-

covery. There is no provision for b~at i.n law (tr. at 18_05}. 

In sum, then, the broad "discovery" of· all DD-5 ts 

which respondent contends was authorized was not so ordered. 

All that was required -by Justice DAV~DSON, and all that was _ 

understood to have been required, was compliance with People v. 

~sario, 9 N.Y.2d 286 . (1961) cert .. . denied, 368 U.S. 366 (1961) I 

and wi t.11 Bradv v. ~-1arvland; 373 U .. S. 83 ( 19G 3). Any doubt · in 

SaW'Jer' s mind as to whether sol'lething was potentially. exculpa

tory under Bradv was resolved in favor of t.'le defendant.. In 

addition, he alsc consented to turnover some investigative 

reports r as · requested by ·the defense, which in~ml ved mistaken 

·. judgments as to the killer's age . and height · so that . the officers 

who recorded therrr. cculd so testify (~, testimony of Hanztst 

[tr. atl932~80) and 0 1 Brien [tr .. at 21J24-51J). Photo11ra9hs 

and d:r:a:wings :were similarly disclos.ed. Sawyer's cont_Jli.unce L'1 

all t..11.ess respects was full and hbnest. 

! 
l .. 



9. 

nut even were we to assume t.1-iat Justice D~~VIDSON' s 

order so exceeded the requirements of Rosario and Brady as to 

encompass the material which petitioner now says he should have 

had, Sawyer's technical breach would not warrant vacation of 

judgment. Absent any showing of prejudice, Sawyer's conduct 

manifestly could not have "procured"·t.1-ie judgment, nor have . 

affected either the verdict or the affirmance * CPL § 440 .10 

(b) ( f) ( g). Therefore, Sawyer• s failure to disclose the DP-5 1 s 

now in issue -~ even if wrong ~- can not warrant undoing a valid 

conviction unaffected by the conduct complained of. "The .prin-

ciple is ·not punishment of society for misdeeds of a prosecutor 

but avoidance of an unfair trial to t."1.e ·accused e" Peop le v. 

Fein,, 18 N. Y. 2d 162, 17 3 { 1966) cert.. denied, 385 u. S. 649 ( 1967} & 

The reccrd ·hsre clearly establishes (see Points II and III, 

_?.nfra) that the DD-Srs now in issue could nave been of no use 

whatever at trial. 

POINT II 

THE ROS!-,RIO RULE T·JAS C0!1PLII:D WI'l'H · 

It is.clearly s'!lown that -- apart from exculpatory 

roatte.rs -- sawyer's duty to disclose witnesses' prior state-

ments was g·overned solely ny the Rosario Hule. The court ex".'" 

~ . f' • - "T • . . t • .'.:11 h • t • - • press .i.Y so con irmed: ..... am going o '.llanL .. ~e t ::..s . rial. in __ _ 

acccrdar1ce wi i'.:~ he established order of the State, . as pronou"'1.ced 

in ~COf~-.£. v. ~':...osal_=iC::. · I 1m not goinq to ~take a:riy ne·vr law" (tr. 

at·. -6 5- · 1 ?~n ~ 180- 196°1 :> -- I; ~~ ~' ,,..,,_v- ..•. , ::; .~ -- o •• This was manifestly 

the 'l.mt~erstanding of Say1yer.:-- (t:i:-. -at 46, 220-, ·- 22 3) and, .so -- far.-.. ____ --

I 
I 
I 
~. 

f: 
i 
I 
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10. 

as it appeared at trial, of Hr. Steel as well (tr. at 54, 57, 

306)~ Rosario was fully complied with; the material revealed 

subsequent to trial was not encompassed within the spirit nor 

the letter of that case. 

Police Sergeant Robert Plansker testified, for the 

People, that he had responded to the scene .of . the Kroll homi-

cide at about 4:35 or 4:40 on the morning of the killing and 

saw the marine's body (tr. at 1686-8). Overhearing a conver-

sation between a civilian and anqther officer, Plansker and his 

partner pursued a taxicab and stopped it at West Broadway ·{tr. 

·at 1688-9). The two ·occupants, Warner Guy and Russell .Jack- . 

son; were brought back to the scene . and questioned; after they 

were viewed by t~wo wi tJ1esses, Guy and Jackson were allowed to 

leave (tr. at 16 89-91) • 

At the conclusion of the direct testinony, the offi-

cer' s memo 'book and "a DD-5 report in connection with this 

officer• s testimony" were shown to defense counsel (tr~ at 

1692) . In cross-examination, P lans};:er was asked to describe. -

Jackson and Guy, which he did to the best of his ability (tr. 

a·t 1693-4) • 

Petitioner contends that Sawyer was req u.i:!:'eO. t9 turn 

over DD-5 nos. 4 1 T,_ a..'ld 161. He is in error.· Each of these 

docwnents wa.s totally unrelated to Plansker'.s direct testimony: 

The first recounts interviews with Terry ·Horgan, Louis Piazza, 

:Robert Del.:i.ney ~ George Burke and Thomas Eldred. Morgan and · 

P. .:t.c.zza claimed to have - seen t..lie- argumE!nt -wh-ich - pro.:;:eeded the 



•' 

11 • 

. killing; the others merely heard what sounded like backfire 

(DD-5 no. 4).- DD-5 no. 7 merely indicated that no physical 

evidence was found at the scene by Plansker. No. 161, c.ated 

a week later, shows that Plansker canvassed 15 taxi companies 

and left a circular at those which were open; no affirmative 

responses were noted. 

Under Rosario, the prior statewent of a witness was 

available only for the purposes 11 to conduct an effective cross-

examination [Peonle v." Ballottl' 20 N.Y~2d 600, 604 '_ (1967)] i.~., 

"to impeach and discredit that witness." 9 N.Y.2d at 289.-
. 

Accordingly, it tis available "[s]o long as the statement relates 

to the subject matter of the witnessea! testimony." 9 N.Y.2d 

at 289. 

0 It does not mean that the defense 
will be able to go on a tour of investi-
gation seeking generally·. usef~1l inforna
tion. Our decision presupposes that the 
statement relates to the subjectmatr..er 
of the witnesses 1 testi~ony [ancl] that 
it is to be used for irmeachment nurooses 
only after direct exami;_ation * * ~ * ~ . . 
0 N.Y .. at 290. 

Thus, in Peonl~ v. Rupnert, 26 ~{. Y .2d. 437 {1970); frL 

.3, cert. denied, 404 U.S. 939 (1971) it was held that where an. 

admission ·was suppressed, it. need ·not have been disclosed un.c.er · 

Rosario, because it could not have·· bee.n used to cross-examine. 

the officer. Similarly, in People v. F'.i.cre, 12 N1Y.2d 188 

(1962) the lack of opportunity to cross-exa.'TI.ine a witness de-

prived the defense of 11 the condition ;;recedent to obtain "!:he 

pret.d.ci.l testir.~cny11 ·i:i.n.der ~q:sario..: - -12:-N~Y .2a--at 20-1. _i\g·a±n,. --' · 

I 
i 
i 
I 
' 

l - --· ·- ·-- ·-·-·-r 
r 
J 

'. 
' 
~ 



.• 

12. 

1969) aff'd, 28 N.Y.2d 499 (1971), tapes which did not relate 

to the subject of the witnesses' testireony but whose only pos-

sible use was to cumulatively indicate bias, were expressly held 

not to be Rosario· material. 

Plansker' s testir!lony was in no way impeachable by · 

these DD-S's. In fact, like the witness in Peonle v~ Pollack, _ _..____ 

21 N.Y.2d 206 (1967), he "testified to nothing of cor.sequence" 

and cross-examination of necessity was so perfunctory that 

Rosario was inapplicable. 21 N.Y.2d ·at 215. The defense had 

no right to use these DD-S 's fox general discovery. [People ..,._,. --··-
Rosario, 9 N.Y.2d at 290; People v. Schifter, 34 A.D.2d 561 {2nd 

Dept~ 1970)] and Sawyer was under no obliqation to disclose 

then. 

Moreover, because Pla.."'lsker' s testimony was so incon-

sequential, a11d because the DD-5 's could nev~r have been used 
····-··-· · ~···-··· ···-.. 

to effectively cross-examine him, Haynard could not have been 

prejudiced even _if he had been i.rnproperly denied the'- right to 

inspect them.· Accordingly, if it was error to wi t'hhold th?r.\, 

t:he error was harmless and a new tr.ial unwarranted • . People v .. 

!_los_ari~, 9 N~Y.2d at 290-291; Peopl~ v-. Herna"ldez, 10 ~!.Y~2d 

77 4 ( 1961) , ·cert.. denied, 369 U o s. 831 ( 1962): Peonle v. --·---
'.£!1 .. E.!!.~E.' 10 1LY.2d 839 (1961) ~· 9-enied, 369 U.S. 807 {1962); 

Peop le v. Hurst, 10 N.Y.2d 939 (1961); People_.v. Fei~, s\mra. 

If Rosci .. rio is inapplicable to 2lansker' s testir.10ny . . 

because his DD'-5 's were useless for · crcss..;.examination, t.'len the 

· O'Br-.:..:.;n: .. ·who were defense: 'witnesses and, z.s a ,watter of law, 

I 
~ 
I
I 
1-
l' 
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t 
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13. 

not subject to cross-examination. Both·Hanast and O'Brien were 

found not to be hostile {tr. at 1926-941) and accordingly could 

not have been impeached with any prior statement. Becker v. 

Koch, 104 N.Y. 394, 401 (1887). The Rosario rule is, as the 

C.ourt of Appeals has held, inapplicable to one's own witnesses. 

People v. Reaina, 19 N.Y.2d 65, 76 (1966). 

Moreover, Hanast and O'Brien were admittedly called 

for a very "lir:tited purpose" (tr. at 1926). Hanast was asked 

about statements by Michael Febles (tr. at 1940-50}, Dennis 

Morris (tr. at 1950-6), Howard Fox (tr .. at 1958-61) and Sea-

man Crist (tr. at 1969). He tqas also asked to describe Crist's 

appearance (tr. at 1970-2} and whether he had ever visited 

Mrs. Elizabeth Quinn (tr. at 1974-5). O'.Brien, in turn, tes-

tified th.at Crist · appeareG. e:<:cited a.!1d sne:lled of alcohol on ..... ... ne 

morning of the shooting (tr. at 2032-3) and that Febles wo.s 

interviewed and reported seeing the marine fall (tr. at 2035-9) • 

O'Brien also recalled interviewing H6~1ard Fcx, a cab driver who 

had driven two men tc t:1e village on the morning of the shooting 

(tr. at 2039-44} • o 'B·rien also stated he had· 1'-b::::- learned cf 

Haynard 1 s relationship with Gisselle N:G:.ol {tr. at 2044). 'l'hus, 

even if petitioner had. the right to cross-examine these wit.-iesses: 

their DD-S's, like Planske~'s, could not have facilitated it. 

'l'hese nn,...s • s ·were totally u.'1relatec1 to anything in their testi-

many. As will be se~~n, i~,- they _neither exculpated Mayn?...rd 

nor impeached the witnesses. Accordingly, disclosure w·as · not 

require<'.! by nosari'?_, and again, even assa..'11ing it ua5 m.:1.nd.ated, . 



14. 

the failure could not, and did not, prejudice !1aynard so as to 

entitle him to a new trial. 

POINT III 

-THE RECENTLY DISCLOSED DD-5 1 s NEITHI;:_R 
EXCULPATE N2\YNAP.D NOR COULD THEY RAV~ 
AIDED HIS DEFENSE. 

Assistant District Attorney Sawyer repeatedly assured 

the court that he was awa.re of "no exculpatory evidence whatso-

evex 11 (tr. at 45-4 6; also r 55, 22 O.· 308) • Mr. Stee 1, however, 

contended that "all the memorat1da- that were taken at ·t...hat time,. 

of whatever witnesses, -who described the witness [sic]- as b~ing 
. --

18 aTld 2 0 !I Were II exculpatory I I want-those" (tr. at SO}. With-

ciut conceding that such .memoranda \<!~Te exculpatory; Sawyer never-

·theless agn~ed :to tu:i:n over any such matter (tr •. at 51-52) • . . Ac- _ 

cozdingly, Sawyer showed the defense, a:.11ong oth.:.r things. i.:m-S's 

nos. 2, 66, 68-1 70, 100, 119., 122_,. 155~ ·160, 1.89, 191; 20Land 

207 (Steel- affidavit at 9) ~·-- -in sum, any DD-5 's which recounted 

a'1y identification of t!-12 killer, no . matt·;:;:~ how vague. 

Petitioner, however., now contends that doiens of the 

remaining DD-5 's are .. i:ew, exculpatory evidence~·· ·:This- conte:ritiop. 

l.
• ,~ 

.:> 

.. 

I Petitioner's fin~t . cla,;im._.iz .. _that DD·--5 's, nos. 8:4, .B5f-· --·- ·-· ---- · -· ·· - ~-

36~ 92, 103, 128, '1331 -144, 15c3,. l!.i8, ]:71, - 1721' -17Ji ': l84~and ;--.~: _: .. 
:. - - _. -

19 5 are of II trsinend.ous ,, eviC.e:it:iar:t 'V·alue-;---The;.:;e· a.ocurnents -·· ---···· 
. - . - - .. 

. . - .... . ·~ . -- -

simply reflect .that"·va.rioi.ts w·H:nessi~s · to· ~ the . shooting were : -

$hown suspec\os. -jfi;;,0,~r.:d ···- a~d in faet identHie_d_ 'n:One: as th~ · -

}d 1.) /; I: ·<-:s:2t•'' "B 1.1· .... 5' no-:. · 1. O 7 ,.> 'i•1 h i:::.~::r wp.f.-'. ·turned: ov·er ~~-~ ~in di cat-in:g· "·~~, -i~..,--J-fr:-; "'::··;~;,:;.i:...;, ~"~ 
-- ··- ··-·-·:""'.-· --

·. 
. . 

.. ,, - . ;..- ~. ..__ •• ·r· .• -;. - ._- ,~-i:_ -·;--• -:-:. -?:;:;...:. -;:• .. • ';.Z" 
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. photograph, stated, "This looks like the guy" but "it's a little 

too light" and he wished to view the man in person). On their 

fact then, these documents, if they ·had been admitted at trial, 

would have only strengthened the case against Haynard. 

Petitioner, how8ver, puts forwa.rd -an imaginative 

theory. These re?orts are evidence of a thorol.1gh, well-docu--

mented investigation and it is peculiar; he argues, that while 

such careful records were kept of negative responses, none were 

kept of the positive identifications made by Fox, · the cab driver, 

on the evening of May 17, 1969.* The absence of records of 

positive responses, which petitioner as stunes wouJ:a be unexplain-

able, would.r according to his theory,. have convinced the j ur.:.r . 

that the police were not keeping a record because the ideptifi-

ca.tions wcr8 tainted. 

This -theory is not new, a.'1.d the absence of a DD-5 

reflecting the positive ide.ntification -- assuming such absenc;: 

to be '.'evidence-" -- was known and a!!tply explored at-' trial~ 

After FoY-. identified : .. 1aynard at tria:J., -arid was cross:-e:xa;.""::in8d, 

Sa•,ryer offered to show a prior consistent iC.entificatioh 3.t the 

police station (tr. at 1586-9}. · The .:l.efe:1se requested, and 

wa& accorded, a voir dire to oetcmine the propriety-of that 

identification {tr. at 1589-91}. The defense, alreacy having 

seen ana knowing of m.c.i.ny DD-5 's and othGr reports (~·51.·, .tr. at 

536~ s71, 574-5, 731-2, 1010, 1243,-1551) I then made precisely 

'*-Petitioner ' claims that Crist aL=.:o t.estified 'to st•.ch a ~ recol
lection {Steel affidavit at 11); tht=XE': is nc such tes-tiI!'.o:iy0.

Gelfanc1 's testinony a.t the -fir.st trial i.? _ :.rrel:-:vunt. to this 
motion. Ho~..-:~ver; ·for purpor;es of t"'..l:i .. :», re:::::;onse it can :Oe as_~ 
sumed that ~~evt: ra:.l. wi tnesse:S ic1~!l.ti :Sl.c:'l- :-:11a::,'11ard as . the ')~iller. 

t 
' J 
I 

l 
r 
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the argUi~ent it now makes: 

"I have received neither a DD-5 ·form 
concerning .this so-called show-up on 
5-17-67 nor a police mernorai.~G.ur:1 book" 
tr. at 1600 • 

"If [a contemporaneous police report] 
is not in existence, I would say · that 
that is E_er ~ evidence that this is an 
illegal shmv-up" (tr. at 1602. 

16. 

Sawyer then showed the court that there was a record 

kept: 0 No less, a report to the police co:mrnissioner" {tr. at 

1603). ·Thus, it beca.me obvious t:1hy there was · no· DD-5: the 

identification waa far too much of a breakthrough to have been 

simply filed along with several hu.11dred dead leads. 

The trial ·court, faced with the same lack of a DD-5 

no1,-1 callad "tremendous" new evidence, expressly found that the 

absence of such a .report did not evin'.:e a tainted procedure 

(tr. at 1604} . The jury, presented with the same argunent (tr. 

at 3471-2) ·agreed •. This Court has no power under CPL § 

440.10(2) to second-guess those findings. 

Peti tioner'.s contentions regarding "Louis Piazzc:t" and 

"Th!~ Warner. Guy - Russe 11 Jackson - ·Frederick Jackson materic-.Is 

were not only · raised at trial, but were the subject of extended 

treatr.-tent on appeal in appellant's brief9 point x. on a,ppeal, 

Maynard con.tended that t.l-ie records of an inquiry concerning Guy 

and Russell Jackson {Ct. Ex..11 ~ 5 for. __ ident.) ar-d of an intervie'17 

with r~cuis Piazza (Peoj?le's Exh. 74 for ic1e:i.t.) were exculpa-

tcry a;.1d . should liave : been turned over prior to trial. The 

A.ppe:!.late Di.vii.don rejected that argument as without -merit 

.. . 
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[People v. ~laynard, 40 A.D.2d 77_9 (1st: Dept. 1972)] and nothing 

in the current batch of DD-S's could possibly have altered that 

holding. 

As to Piazza, DD-5 no. 66 (Peo's. Exh. 74) related to 

Piazza's description of the killer, but it did _not appear that 

he had ever had the chance · to identify ~·laynard. So Salvyer tU1der-

stood {tr. at 1886). The current Batc:i of DD-S's simply confirms 

this; the fact. that other wi t..J.esses did look at Maynard or. his 

ph·otograph does not derimnstrate that · Piazza could · be located or 

was willing to do so. They certainly do net demonstrate, as 

appellant says, that Piazza was deliberately aban<1o'ned as a 

witness because he would have exculpated naynard. · The only rr.cn-

tion of Piazza in - the-new nn-s•s is the simple notation tho.+:-he 

saw . tne argur,1.ent and heard the black man say "I' 11 be bac;.;:." 

This obviously adds nothin.g to the detailed i.nforraation reflec

ted in Peo's. Exh. 74 (DD-5 no. 66) previously part of the r~corc1. 

Russell Jc;i_ckson and ~-lamer Guy were -- briefly -':"" poten-

tial suspects: the two were in a cab ·when the shooting occurred 

and .passed in Vit;"?vi . of Kroll' s bcdy. Driving on, they ·were ·appre-

bended by the police r a.'1d brought back to the scene; a follow-up 

was- .to be conducted. All this was Jr...nm·m a.t trial (tr.- at lo 89-91; 

Peo's. Ex.l-i, 46 for ident. [DD-5 no." 122]; Ct. EY~h. 5) and the · 

DD-5 1 s simply . show what procedures ware. used in eliminating 

Russell Jackson as a. suspect~ the police · tried to locate Russell, 

and event.ually did so and brought him to the stat.ion house but 

Crist" did no-t pcsi ti.ve ly ide1_1tify · h:i.ra (DD·-5 nos. 114, ---------,-----
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124). Interviews of Jackson's friends produced nothing (DD-5 

nos. 120, 121) and the residents of Jackson's building c1id not 

recognize the cor.iposite drawing of the killer (DD-5 no. 166). 

·Thus, the investigation gave no reason to suspect Russell fur-

ther and the inquiry then terminated.* Nothing in the investi-

gation was in the remotest way exculpatory to Haynard, nor did 

it show any "interest" in Frederick Jac~·:son, ·ot.11er than as one 

who would know where his brother Russell could be foWJ.d (see, 

DD-5 nOE?. 121, 176). Petitioner's theory that tlJ_ere was "no 

reason to disqualify" Frederick as a uprime suspect" and that 

had he called Frederick, .the latter _might have confessed, is a 

scenario more in accord wit!-1 Perry Hason than real-life proba-

abilities. Cf. CPL§ 440.lO(g); Peoole v. Salemi, 309 N.Y. 

208 {1955) i People v. Priori, 164 tLY. 459 (1900). 

Pe ti ti oner also con tends t..'iat two other DD-5 1 s, nos. 

185 and 19 3., shoulCl have been turned over to the defense be-

cause they 11 shatter~' part of the People's theory .a..'1.d turn part 

of the prosecution attack "into a shar:i.." There is nq merit in 

this argument, for neither does anything of the sort. 

Petitioner notes that DD-5 no. 185 reveals that 

Maynard was seen in Greenwich Village· on ?-13.y 17, a tine, ac-

c.oz:ding to Mr. Steel, which the prosecution alleged Hayn.ard 

was in hiding. Couns~l' s assertion is unsup!JOrted by the record: 

there was never an allegation that I-1aynard was in· flight or 

hiding on ;.1ay 17. Quite the contrary:: Pol-i-ee Lieutenant 

"r nj-s no .. 176.,, dat:edthe next day, 3tated a: prior addre'ss for ~ 
J ac.kson. Obvicusly this in .fornation was requesteC! previously-; ·: 

,_ .-··· . 

I·. 
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l 
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Walter Stone, a People's witness, testified that Ha.ynard was 

present at 10th Street in the Village on that very evening (tr. 

at 1797 1 1835-9), and that the police were waiting for him 

there because "it was believed that he was to appear the.re at 

the boutique" (tr. at 1838). DD-5 no'. 185 simply confirms the 

fact that i'1aynard was in the Village ·that day, and Sawyer could 

have hardly contended, in the face of Stone's testinony, that 

Maynard was deliberately "out of the scene" {Steel affidavit 

at 18). 

In fact tJ1e People's theory of flight ·was quite 

different. Maynard's decision to go to Florida en about April 

29 (tr:. at 2114, 2696-7) coincided, remarkably, wit.11 the ap-

pearance, on April· 27, of a co!nposi te drawing 0f the killf'.~:- iri 

t..°11.e New York newspapers {tr. at 1795), a point mace in Sawyer's 

stim."nation (tr. -:3.t 3548). 

But obviously such a draw~ng would not appear indef-

inately and·Haynard would eventually return when he"could :safely 

be seen on ti'te streets of New York.. This he did somr::: \·J"eeJ;;,3 

late:::- (tr. at 2697). It is uncisputed that he was in tJ1e city, 

and in Greenwich Village en Hay 17, for he had no way of know--

ing. he wa;:; a suspect in the Kroll" hordcide until August 2, when 

Lieutenz;.nt Stene asked him to come in· for questioning on the 
'. 

matter (tJ:". at 1812). Haynard t...11.en hung up (tr •. at 1813) and 

soon th;;reafter ieft .for Europe (tr.· at 2710) thereby jumping 

bail in another case {tr. at 2933, 2967-76). There were., 

t;he.'1.~ t.wo disti .. nct flights one to Florida and· one- to Eur.ope' .. 

I 
f 

--·---{ 
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Sawyer argued correctly, referririg not to one flight, but to "a 
.. 

pattern" {tr. at 3548-9), Maynard's undisputed presence in 

New York on May 17 in no way rebutted this pattern and DD-5 no. 

185 was in no way exculpatory. Horeover, even if Uaynard's 

pre.sence in the Village that afternoon was probative, it is 

certainly not a newly discovered fact: Maynard obviously knew 

where he was and could have saiC?. so in his testir:i.ony. 

Similarly, DD-5 no. 193 was consistent with the prose-

.. cution. This docu..rnent, dated Hay 2 3 , . 19 6 7, merely recounts that 

Elizabeth 1;2uinn failed to "produce any information of value" 

when interviewed on May 19. Petitioner contends.that this eval-

uation is inconsistent with the People's theory that the alibi 

in which she participated was fa':iricateG. ·subsequently by ~-1ich~el 

and suggested to :1.cr (~, tr. at 3101-3) • Pe ti tio~er argues 

that if Mrs. Quinn did not give . ~Iaynard an alibi on May 19, . 

this i.~ould have been, indeed, n informatio:r. of value'! because 

"it. would have destroyed the alibi before it got off the ground~' 

(Steel affidavit at 20) ,; -· 

Pe ti ti oner ov8rlooks one obvious point in his c..iwn 

chronology. .P.t t:le time the DD-5 was written, t.'1-ie police had 

no. idea i·1ichael would be th.e architect of this alibi ,;· Pe ti-

'• t,..ioner conc.:::d,;;s that this interrogat:Lon of ?·:Irs. Quinn occurred 

·when HichaeJ. ~va.s_ still in_ custc~ly a:id ·before he could arr2tn.ge 

an alibi wit..'1 his family (Steel afficav.it at 19). In fact, as 

late as :-~o·rerr.ber 28, :•1ichael was telling Assistant District 

Attorney Melvin :::msl7.in that h0 coultl .rn1t be sure w!1e::-e he or 
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I1aynard were when the marine was killed (Peo's. Exh. 80). 

Maynard, at the time, was writing to the District Attorney 

that he was out of new York City when the shooting occurred 

(tr. at 2719-40). Thus, Hanast could have hardly known in 

May that llrs. Quinn's failure to place flayna.rd in her Queens' 

home would destroy an alibi which had not yet been invented. 

For Han as t to have written, then, that nrs . C}uinn 's negative _ 

responses were 11 0£ value" because of what was not yet to occur 

for at least a half-a-year, he would have had to have been 

quite a detective indeed! 

Appellant's fir.al argur.tent concerns !:m-5 ·no. 205* 

which relates that a witness· to t..li.e killing, Dennis . Morris, 

ga,.;e an address on Hart Street, Brooklyn t when inducted intc 

the. army on May 22, . 196 7. At tr:.. al he was asked where he lived 

on April 3, and he gave his mother's address on Central Avenue 

(tr. at 132-3). Totally .ignoring any possibility that Morris 

might have moved in those seven weeks,- petitioner brands the 

varia.."1.ce a heinous li.e. ]\_fter the weeks of trial r tjle hundreds 

of DD-5.'s, and the thousa..TJ.ds of pages of prior testinony~. pe~i-· 

tioner apparen-tly '~mul.d h5ve this Court assume t..11at this 

change of address ·was- of such great eviC.entiary "value-· as 11 coulC. 

not have escaped the prosecutor's attention." United States v. 

Kahn, 472 F.2d 272, · 287 {2nd Cir. 1973). 
~-

He further contends that this so-called impeachr,lent 

evidence -- not grounds for ci. new trial in the best of circun1--

* Pe-t:°i.t:Toner .:::or~t:ends that DD-5 no, -206 · relates to an inter-· 
v"iew with _::.~orris 1 s ~o'i:l·H:~r. .It does not, nor" does it reflect
t."1.e stat.em~E t::> pe t .itioner ascribes to her. 

I 
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stances [Peoole v. Eng Hing and Lee~, 212 N.Y. 373 (1914)] 

-- was so devastating as to probably have affected the verdict. 

CPL§ 440.lO(g}. This is an argument truly born of desperation. 

The jury heard dozens of witnesses and thousands of pages of 

testimony, including tJiat of two other witnesses Febles and 

Crist -- who iC.entified Baynard as Sergeant Kroll 's assailant. 

They had also heard Horris 's character attacked- by !·lr. Steel 

at trial and heard . Morris admit he was once a thief (tr. at 

1325). To assume t.~at· the verdict would ·have been different 

had they suspected Iiorris of not li "lting wi t.'1 his mother· prior 

-
to hi$ anny induction requires the most vivid inagination. The 

fact is so trivial that it barely rates the label ninsignifi-

cant." 'f Ill' ' ::::9~ V. · . l.TI013 1 408 U.S~ . 786F 798 -(1973). 

In sum, petitioner's nebulous and frivolous con ten-

tions as to t11e relevancy of the DD-5, s which were not disclosed 

at trial are, to adopt the language of the Court of Appeals, 

•perfect exanples of why thr:? public · 
prosecutor-- an experienced ·. trial .· 
lawyer--r:mst ·have so::1e area . in which · 
he is pe:rmi tted to ]udge, in the con-
text of the entire :::asc=, the . "J"alue of 
evidence to the defense in · terns cf 
its potential iBpact. o:J tl1e jury; he 
must have some discretion in determin-
ing ·which evidence must be tur:!ed over 
to the defense. · These c·lair.:s are ex
amples of >vhy !"lo court h.=.s ruled that 
everv statement obtained by tlls- District 
Attorney or th::'! results of evei;y avenue 
of investigation pursued b:r hi:n nu.st be 
disclos~d to the C.e£ense regardless of 
its materiality, credibility or pot.=n
tial . inpact o;'.1 the trier of fact.''. 
People v. Fein, 18 n.Y.2d at 171~72~ 
--~- --
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CONCLUSION . 

THE MOTIOH TO VACATE JUDGMENT SHOULD BE 
DENIED. 

ARTHUR WEINSTEIN 

Respectfully submitted, 

FRA..~K S • HOG.P.N 
District Attorney 
New York County 

155 Leonard Street 
~ew York, New Yorl: 10013 

(212) 732-7300 

Assistant ~istrict Attorney 
Of Counsel 

September, 1973 
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