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SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY : PART ZXLVI

THE PEOPLE OF THE STATE OF NEW YORK, @ ‘D

0
L] Lﬁ.j,\
=-against- P
<
2 L4
WILLIAM A. MAYNATD, 2

.. .Defendant-Appellant. =3 .

RﬂSPu\Ddu 'S MEMORANDUM

IﬂmRODUﬁT101 , &

This memorandum is submi tteu in opposition to William
A. Maynard’'s current motion tovacate judgment (CPL § 440.10),
predicated upon his inspection of various .detective. divisicn

g s Yo s : Ty P g ] & = eran d .2
repcrts f(hersingftar "SD~-5's") recently made available to ain

under an order of the Supreme Court, Hew York County (LIRG; J3)

-

“w'l

dated June, 1973. -
POINT I

THERE WAS NO "DISCOVERY ORDER™

Petitioner's initial contenticn: is.that.the trial

court (DAVIDSCN, J.} .had.ordered-disclezure.ef-all-Dh=518p @em.-

gardiess of content, prepared by any police officer who testi- -

fizd, whethsr for the dafense or for the People. He coontends that

any failure, spparently -whether dntentional-or-pot;-is-pel-ge-—

grouwnd to vacate the conviction. - Hotwithstanding petiticner’s.l

‘detailed analysis® of the regord (Ste2el affidavit at 4};'+he:9
was, in fact;, no sucsh "discoveryv ordev® (14, at 3).
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Petitioner's first attempt to discover. the evidence
against him occurred in August, 1970, prior to his third:trial,

when his then counsel, Gussie Kleinman, filed two omnibus mo-

tions for "discovery and inspection," requesting, inter alia,

all exculpatory evidence, the fruits of any search, any physi-

cal evidence, any admissions and any warrants. The Xleinman

motions referred alse te a prior motion for a "bill of particu-

lars" which was denied on September 3, 1970 (SANDIFER, J.), (see,
Steel affidavit of October 2 at 5). .The two motions are dated
within-two~weeksvof'each~ctherrand are-virtually.identical te
one another. Apparently'both were denied in a single order
dated September 9, 1970 (SANDIFER, J.). (See, tr. at 43~44,
47-48) .* - -

At the commencement of this trial, Octoker 5, 1970,
petitioner’s current counsel, Lewié Steel, annopnced t}at,"i’ve
got a whole series of motions % * *" (tr; at 8). One was en-
titled "motion to divulge exculpatory évidence;ané_to make
available for ihspection,andﬂcopying;"4L%53istant_Districtf"*
Attorney Sawyer was given until 2:30 p.m.- (tr. at 11} to answer
all seven motions (tr. at Ld). - - e DEERS MMmeRpstom g o

~.__I__nrespom'}:lng to what the court termed "the motion to.

divulge any exculpatory evidence that you may possess” (tr.-at -

43), Sawyer noted that Miss Kleinman’'s motion to divulge -excul-— - -

% The transcript alone consumss some 4,000 pages. Since all
references in this memorandum are to. matters of record, with-.

which this Court is already familiay as a result of prior motions,

respondent .will, if requested, make. the record. aveilable to the

Court at its convenience. -
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patory evidence had been denied the previous month (tr. at
‘43—44). Sawyer,vhoweverl,représentéé that

"when, as and if any evidence during

the course comes to my attention which

is exculpatory, I will certainly make

that available to the Court, as is my-

- responsibility and obligation under the i

law"” (tr. at 44-45).

Sawyer assursd the court that he haa;'at‘that4time, Fﬁo*eXculé
patdry information or evidence-of‘any kind whatsoever" and knew
of none (tf;“at 45-46) .

Mr. Steel téld the court that what he desired, beyond
what was disclosed at the first trial, was "all t_hé memoranda
that were taken at that time, of whatever witnesses, who de-
scribed the witness [gic; killer?]‘as'being [between the ages -
of?i 12 and 20. Those are exculpatbry. I want tho=se" (tr. at
50).

Without agreeing with this evaluation, Sawyer staﬁad
he could recall only Crist having so .described the killer (tr.
a£ 51), but éére;é'to feview his record5'anﬁ‘diséioéefany'btter
such an idsntification (tr. at 52{A§§); This was sﬁbsequently‘
done ,- and petitioner &oes<nct“allegg“the‘aﬁnt:a;yw(ggg}"SEﬁgi
affidavit at 9 and DD-5's cited thereat).

At trial Mr. Steel argued that that was not sufficient,
however,'béﬁause'there'Were‘"all"ssrﬁﬁ;éf DE~53§.in;thisdcasei
which no one has ever examined. I'm sure there are all soris
of police memorandum that prcbably have never beén”éﬁamined"”
(tr. at 56). It was in respoase to this acecusatinn that Justice

DAVIDSON stated:
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"Nobody is going to stop you from
examining all the DD's. :

"MR. STEEL: Where am I going to
get them from, Your Honor? '

"THE COURT: I'll get you.anything

you want. The subpoena powzr of this

—Court will get you anything you want”

(tr. at 56}). '

- Petitioner, taking this quéte out of context, attempts
te buttress his argument that wide-spread discovery was being
contemplated. But at the time counsel was clearly concerned
only with "exculpatprj" information (tr. at 53, 54, 5?), and
Justice DAVIDSON, at p. 2 of his written opinion denying the
motion, again referred to it as one ta-divulger"eXCulpator§"~
evidence. In light of this context, it is misleading to con-.
tend that Justice DAVIDSON contemplated any discovery nearly as
nocvel as that to which petitioner asserts he was entitled. In
fact, the court concluded "I am not going to make any new lgw"
(tx. at 57).

Du;ing subsequént‘colioquy, the court also addressed-
itself to Rosario material in the possession of.the District.
Attorney. On October 13, HMr. Steel regugsted;thaﬁ_ﬁhgmcourt
sign eight subpoenas duces tecum {(tr. at 174) directed at the
police department and seven officers individually.. The sub-
poenas were directed at all written reports andﬁail_&ocﬁﬁents,“f
photographs,; drawings, and criminal records of potential wit~
nesses in the Maynard case.

Séwyer was directed to look at the subpoenas and -da-~

termine which material he- would conseht~te furnish {tr. at

TR
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175-76). Sawyer stated he would turn over whatever material
_he believed he was obligated to disclose and would explain.his
position as to any matters to which he believed Maynard was not

entitled (tr. at 184).
After he examined the subpoenas, Sawyer responded
that the material called for was, -in essence, the same material

requested in the bill of particulars and material which the de-

fendant would subsequently receive under the Rosario rule. He
reiterated that he knew of "no material that I recgard as excul-
patory,"” but noted that there. :

"may be material which counsel may
regard as material to its defense,
and I think it is fair and proper
that I should make available some
of this materizl so counsel can
make his own Judgment * * *¥" (tr,
at 220).

Sawyer maintained that, apart from turning over ex-—
culpatory evidence, his legal obligation was only to supply
criminal reccords and prior statements for use in.impeaching
prosecution witnesses when thev testified (tr. -at- 221-22). The

court agreed:
"They will g=t all of the notes,

2ll of the memorandums, all of the writ-
ings, ail of the statements, all of the =
Q and A's of every wiitness in this case
who appears for the prosecution as soon
as the man takes the stand and as soon
as he is ready for cross examinaticon

mnder People v. Rosario. . Hot bafore.

"Evexy peoliceman whe takes the
gstand is going te have to ceme up with
any DD-5's, UF forms or any memorandum
book or anything else that he has in . .




aid of cross examination of that police-
man, and that has got to be supplied to

these defendants immediately such wit-:

ness takes the stand" (tr. at 222-23).

Sawyer then told the court that he would voluntarily
turn over “"some police reports which do not constitute prior
statements of any witness but which relate to the activities

£ that witness in the course of the investigation." Sawyer
offered to Qisclose them, and certain photographs and composite
drawings, and to turn them over when the appropriate witness
testified. The court acknowledoed the propriety of this pro-
cedure (tr. at 223-24), and refused to sign the subpoenas (tr.
at 225).

The court directed Sawyer té examine the police de-
partment vrecords for any 1nform:x.,..n cf which he was unaware
(tr. at 225). He did so (see, tr. at 304-305), and again con-
firmeé that he would turn cver any hﬁtes required under People
v. Rosario (tr. at 306). Mr. Steel was nof satisfied, bhut
noted: |

"As- I understand Rosario, [if] one

of the prosecution witnesses teok

the stand and testified, Mr. Sawyer

guite reigtly would turn over what-

ever he said"™ (23C6}.

kK %

*THE CQURT: That'‘s zll.veou can

expect, * * * Everv witness Who gets

e Bl s e s -

up, whe has-ever written anything

anywhere, after he testifies-on a¢rebt
©.you are going to get hefore you examine

nim on-cress examination; and in addi-

tion to that, if there he in existence




any writing of any kind which has been
taken by any police officer or district
attorney or anybody else from a person,
even though he be not called as a wit-
ness. See, you will receive, provided
that this is of some help to the de-
fense, and if there is any question
about that, I will look at it. Rut an
open, complete disclosure does not exist
uncder the law and you can't have the
District Attorney's file femphasis added).

"[The District Attorney is] under a
moral and lecal oblication to turn over.
¢ ~ anything that micht be helpful to the
defense of an exculnatory nature; but he
doesn't have tc give you his whole file
in the absence cf anything like that.

+ % %

"And your staterent to the effect
that you want to see his whole file and
determine for vourself whather it's ex-
culpatory or not is a privileae that.’
thus far does nnt exist under the  law.

"MR. STELL: Let me -- I understand

vhat Your Honor is saying and appreciate

the distinction" (306-303). :

At a later point, when Police Lieutenant Walter Stone
testified for the People, the court gave a concrete example  of
the scope of its ruling. Sawyer tcld the court-he was not -turn-
ing over all the DD-5's signed bv Stone..

s testimony,
he extent

"Some of them relats to
most of them do not.,. To

. testimonv; to the extent -any of tha
DD-5's contain notes or memorandum
made by Lieutenant Stone with resnect
to other witnesses that have. testified
in this matter; to that extent and to
that extent only, I am.obliged under
the law as I understand it to make
these DD-5's available. To the extent : »
they have nothing to do-with-the tes—.
timony cf Lieutenant Stone -and Lo the
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extent they do not contain statements

made to Lieutenant Stone by witnesses

who have testified, then these materials

need not be turned over. 2And I see no

reason to do so" (tr. at 1801-2).,

The court sustained Sawyer, noting that while all
exculpatory matters were to be turned over (tr. at 1804-5)
as well as writings made by the witness, "for the purposes of.
cross—-examination™ (tr. at 1806) under "the rule in People v.
Rosario" (tr. at 1805), "I am not going to give you his work
preducts and he is not turning over the file for a full dis-
covery. There is no provision for that in law (tr. at 1805).

In sum, then, the broad "discovery" of all DD-5's
which respondent contends was authorized was not so ordered.
A1l that was reguired.by Justice DAVIDSOH, and all that was
understood to have been reguired, was compliance with People wv.

Rosario, 9 NW.Y.2d 286 (1961) cerit. denied, 368 U.S. 866 {1961},

and with Brady v. Marvland, 373 U.S. 83 (1963). Any doubt in

Sawyer's mind as to whether somethihg was potentially.exgulpa~
tory under Bradv was resolved in - favor of the defendant. ' 1In
additicn, he alsc coﬁéented to turn over some investigative
reporté, as reqguested by the defense, which involved mistaken
-judgmeﬁts as to the killer's age and heicht so that. the officers
who recorded them.cculd'so testify (ggg, testimony of Hanast
{tr. at 1832-20] and O'Brien [tf;fat 2024-511). rhotographs

and drawings were similarly disclosed. Sawyer's compliance in

- ES
&L1 thes
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respects was full and honest.
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But even were we to assume that Justice DAVIDSON'S
order so exceeded the requirements éf Rosario and Bradz as to
encompass the material which petitioner now says he should have
had, Sawyer's technical breach would not warrant vacation of
judgment. Absent any showing of prejudice, Sawyer's conduct
7manifestly could not have "procured":the judgment, nor have.
affected‘either the verdict or the affirmance.. CPL § 440.10
(b) (£f) (g) . Therefore, Sawyer's failure to disclose the DD-5's
now in issue -- even if wrong =- can not warrant undoing a valid
conviction unaffected by the conduct corplained of. “The.prin-
ciple is not punishment of society for misdeeds of a prosecutor

but avoidance of an unfair trial to the accused.™ People v.

Fein, 18 N.Y.2d 162, 173 (1965) cert. denied, 385 U.S. 649 ({1967).

"

The reccrd here clearly establishes (sse Points II and 11X,
infra) that the DD-5's now in issue could have been of no use
whatevar at trial.

THE ROSARIO RULE HAS COMPLIED WITH-

It is clearly shown that -- apart from exculpatory

matters -- Sawyer's duty to disclose witnesses' pricr state-
ments was governed sclelyv by the Rosario Rule. The court ex-
pressliy so confirmed: "I am going to ‘handle th*s trial in _

accordance with he established oxder of the State,;as pronounced

in People v. Rosarico, I'm not going to make any new law"” (tr.

at 36-57; sae also, 220-3, 1803, 1968). This was manifestly

the uwnderstanding of Sawver-{tr. -at 46, 2204--223}) -and,- so-far-— -

.
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10.

'f’as it appeared at trial, of Mr. Steel as well (tr. at 54, 57,
306). Rosario was fully complied with; the material revealed
subsequent to trial was not encompassed within the spirit nor
the letter oﬁ that case.

Police Sergeant Robert Plansker testified, for the
People, that he had responded to the scene of the Xroll homi-
cide at about 4:35 or 4:40 on the morning of the killing and
saw the marine’'s body (tr. a£ 1686-8). Overhearing a conver-
saticn between a civilian and another officer, Plansker and his
partner pursued a taxicab and steopped it at West Broadway {tr.
at 168849}.v The two occcupants, Warner Guy and Russell Jack-
son, were brought back to the scene . and guestioned; after they
were viewed by twe witnesses, Guy and Jackso£ were allowed te
leave (tr. at 15832-81).

At the conclusion of the direct testimony, the offi-
cer's memo book and "a DD-5 report in connection with this
officer's testimony" were shown to defense counsel (tr: at
1692). In cross-examination, Plansker was asked to describe-
Jackson and Guy, which he did to the best of his ability (tr.
at 1693-4}. |

Petitioner contends that Sawyer was required to turn
over DD-5 nos. 4, 7, and 161. e is in error. Each of these
documents was totally unreslated to Plansker's direct testimony:
The first recounts interviews with Terry"ﬁorgan,~Louis Piazza,
Robert Delaney, George Burke and Thomas Eldred. Morgan and:

Piazza claimed to have. seen the argument which- proceeded the

o v dmm YRR R B R



11.

.killing; the others merely heard what sounded like backfire
(DD~-5 no. 4).- DD-5 no. 7 merely indicated that no physical
evidence was found at the scene by Plansker. No. 161, dated
a week later, shows that Plansker canvassed 15 taxi companies
and left a circular at thosé which were open; no affirmative
responses were noted. ' :

Under Rosario, the prior statement of a witness was
available only for the purpcses "to conduct an effective cross-

examination [People v. Ballott, 20 N.Y.2d 600, 604 ' (1967)1 i.e.,

"to impeach and discredit that witness." 9 N.Y¥.2d at 289.
Accordingly, it tis available "[s]o long as the statement relates
to the subject matter of the witnesses’ testimony."” 9 N.Y.2Zd

at 289.

~ "It does not mean that the defense
will be. able to go cn a tour of investi-
gation seeking generally useful inferma-
tion. Our decision presupocses that the
statement relates to the subject matter
of the witnesses' testimony [and] that
it is to be used for impeachment purposes
cnly after direct examination * * * B
a ¥.¥. at 290.

Thus, in People v. Ruppert, 26 N.Y.2d 437 (13870), frn.

3, cert. denied, 404 U.S. 239 (1971) it was held that where an

admission was suppressed, it need not -have bheen disclosed und

o

r

Rdsarig, because it could not have bean used to cross-exanine

the officer,f.Similarly, in People v. Ficre, 12 N.Y¥.2d 188 ..

(1962) the lack of cpportunity to cross-examine a witness de-
prived the defense of. "the condition grecedent to obtain the -
pretrial testimeny®™ ummder Rosarioy - 12/8,%.238 at 201, Again, 7

in Feople v. Butler and Conrov, 33 A.D.2d 675 {1st Depu. 5

;
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12,

1969) aff'd, 28 N.Y.2d 499 (1971), tapes which did not relate
to the subject of the witnesses’' testirmony but whose only pos-
sible use was to cumulatively indicate bias, were expressly held
not to be Rosario material.

Plansker's testimony was in no way impeachable by

these DD~5's. 1In fact, like the witness in People v, Pellack, -

2] N.Y.2d 206 (1967), he "testified to nothing of cornseguence"
and cross-examination of necessitv was so perfunctory that
Rosario was inapplicable. 21 N.Y.2d 'at 215. The defense had

no right to use these DD-5's for general discovery. ({Peoplie 7.

Resario, 9 W.Y.2d at 290; People v. Schifter, 34 A.D.24 561 {2nd
Dept. 1970)] and Sawyer was under no obligation to discloss
then.

Moreover, because Plansker's testimony was sc incen~
sequential, and because the DD-S'S could never have keen used
to effectively cross-examine hiﬁ, Maynard could not have been
orejudiced even if he had been improperly denied»theiright to
inspect them. Accordingly, if it was efror to withhold ther.,
the error was harmless and a new trial unwarranted. - People v.

Rosario, 2 ®.Y.24 at 290-~291; People v, Hernandez, 10 N.Y.2d

774 {1561), cert. denied, 369 U.S. 831 (1962); Peopnle v,

e e

Turner, 10 W.Y.2& 835 {1961) cert. denied, 369 U.S. 807 {1962);

People v. Hurst, 10 N.Y.2d4 939 (1961); People .v. Fein, susra.

If'Rqsariq is inapplicable to ?lansker's testimony

hecause his DD-5's were useless for creoss-examination, then the

124

ule is certainly inapplicable to the.testimony of Hanast and - .

'G'Briin. who were Jdefense witnesses and, a2s a matter of law,

TR
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13'

not subject to cross-examination. Both Hanast and O'Brien were
found not to be hostile (tr. at 19264941) and accordingly could
not have been impeached with any prior statement. Becker v.
Koch, 104 N.Y. 394, 401 (1887). The Rosario rule is, as the
Court of Appeals has held, inapplicable to one's own witnesses.»

People v. Reagina, 19 N.Y.2d 65, 76 (1966) .

Moreover, Hanast and O'Brien were admittedly called
for a very "limited purpose" (tr. at 1926). Hanast was asked
about statements by HMichael Febles (tr. at 1940-50)}, Dennis
Morris (tr. at 1950-6), Howard Fox (tr. at 1958-61) and Sea-
man Crist (tr. at 1962). He was also asked to describe Crist's
appearancev(tr. at 1970-2)} and whether he had ever visited
Mrs. Elizabeth Quinn (tr. at 1974—5)f‘ 0'Brien, in turn, tes-
tified that Crist appeared excited and smelled of alcohel on the
morning of the shooting (tr. at 20322-3) and that Febles was
interviewed and reported seeing thé marine fall (tr. at 2035-9).
O’Brien also recalled interviewing Howard Fex, a cab é;iver-who
had driven two men tc the village on the morning of the shocting
(tr. at 2039-44;. O'Brien also stated he had later learned cf

Maynard's relationship with Gisselle Wikol (tr. at 2044). Thus,

even if petitioner had the richt toc cross-examine thess witnesses,

their DD-5's, like Planskér's, could not have facilitated it.
These DD-5's were totally unrelated to anything in their testi-~
meny. As will be seen, infra,  they neither exculpated Maynard
nor impeached the witnesses. Accordinglv, disclesure was not

‘required by Rosario, and again, even assuming it was mandated,

; )
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-theless agreed .to turn over any such matter (tr..at 51-52).. . Ac-. - _

207 (Steel affidavit at 2) ~—--in- sum, any DD-5's which récounted'

kilyey fofe BD-5 no: 0% whichr was ‘"rnmd-over,wlndlcat¢ng

14.

the failure could not, and did not, prejudice Maynard so as to
entitle him to a new trial.
POINT III
THE RECENTLY DISCLOSED DD=-5's NEITH#R

EXCULPATE MAYNARD NOR COULD THEY HAVE
AIDED HIS DEFENSE.

Assistant District Attorney Sawver repeatedly assured
the court that he was aware of "no exculpatory evidence whatso-
ever” (tr. at 45-46; also, 55, 220 308). Mr. Steel, however;
contended that "all the memoranda that were taken at that time,

of whatever witnesses, who described the witness [sicl as being

T RIS T R R TR S P A

18 and 20" were "éxculpatory, I want:those" {tr. atTSO). With—

P—

out conceding that such memoranda were exculpatory, Sawyer never-

e ot

cordingly, Sawyer showed the defense, among othar things, DDR-5's i

nes. 2, 66, 68, 70, 100, 119, 122, 155, 160, 183, 191, 201:and

-

ity

any identification cof the killer, no matitar how vacue.

Petitionexz, howawver, now contends that dozens of the

remaining DD-5's are aew, excnlpatory: evidence. - This contention

o o AR ey AR AR i w8 e wb te e A

is squarely tebuttad by the trial ¥ecord. =~ T

. Petitioner's first claim?iéwthat DB?S's%ncsnsg,.85,Mw“”;mwn;
86, 92, 103, 128, '133, ‘144, 153, 168, 171, 172,-173,-184and . .-
125 are of "tremendous” eviden ﬁléry vaiue.siﬁhese ocumentt-ﬂ*wfj"
simpliy reflect;that”ﬁ?risua;'l,nnsses to-the. snoctlng were"
no

shown suspects .«~]haynard -~ and in fac t ldérflfied none- as the T

! 3 5 - - . s ~eh i 3 _‘_“.':
that Deﬂﬁlﬁfﬁﬂrxkipphgﬁh:Eﬁﬁtﬂ( Pjn 5 Tt o PR



15.

.photograph, stated, "”hls locks like the guy" but "it's a little
too light" and he wished to view thé-man in person), On tbeir
fact then, these documents, if they had been admitted at trial,
would have only strengthened the case against Maynard.

Petitioner, however, puts forward an imaginative
theory. These reports are evidence of a thorough, well-docu-.
mented invesﬁigation and it is peculiar, he arques, that while
such careful records were kept of negative responses, none were
kept of the positive identifications made by.?ox,'the cab driver,
on the evening of May 17, 1%62.* The absence of records of
positive responses, which petitioner assumes would be unexplain-
able, would, accqrding to his theory, have convinced the jurv.
that the police were not keeping a record because the identifi-
cations were tainted.

This theory is not new, and the absence of a DD-5
raeflecting the positive identification -- assuming such zhsencs
to be ?evidence; -~ was known and amply explored at' trial

After For identified Waynard at trial, and was cross-examin

f).)

gl
awyer offered tc show a prior consistent identificatioh at the

poliée station (tr. at 1586-3}. The Jdefense requested, and

wag -accorded, a voir dire to determine the propriety of that
identification (tr. at 1589 ~81) . The defense, already having

seen and knowing of many DD-5's and other reports (e.g., tr. at

536, 571, 574-5, 731-2, 1010, 1243,-1551), then made precisely

* T Petiticner claims that Crist also testifiad to such a recol-
lection {Steasl affidavit at 11); there is nc such testirony.- -
Gelfand's t‘q_Lnopy at the Ffirst frial is irrelavant te this
motion. Howaver, -for purposss of this.y ‘be. as>
sumed that several witnesses identifiad-d ‘riller.

A G P YT e . Y iy Sy
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16.

the-argumeht it now makes:

"I have received neither a DD-5 form

concerning this so-called show-up on

5~17-67 nor a police memorancum book"

tr. at 1600.

"If [a contemporaneous police report]

is not in existence, I would say that

that is per se evidence that this is an

illegal show-~up" (tr. at 1502.

Sawyer then showed the court that there was a record
kept: "No less, a report to the pclice commissioner" {(tr. at
1603). "Thus, it became obvious why there was no DD-5: the
identification waa far too much of a breakthrcugh tec have been
simply filed along with several hundred dead leads.

The trial court, faced with the same lack of a DD-5
11}

now caliad "tremendous

new evidence, expresslyv. found that the
absence of such a report did not evinze a tainted procedure
(tr. at 1604). The jury, presented with the same argument (tr.
at 3471-2) ‘agreed.. This Court has no power under CPL §
440.10(2) to second-guess those findings.

Petitioner's contentions regarding "Louis Piazza" and
"The Warner Guy =~ Russell Jackson - Frederick Jackson materiels
were not only raisad at trial, but were the subject of extended
treatment on appeal in appellant's brief, point X. On appeal,
Maynard contended that the reaords of an inguiry concerning Guy
and Russell Jackson (Ct. Exh. 5 for ident.) and of an interview
with Lcouis Piazza (People's Exh. 74 for dident.) were exculpa-
tory and should have been turned over prior to trial. The

Appallate Division rejected that argument as without merit
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[People v. !laynard, 40 A.D.2d 779 (1st Dept. 1972)] and nothing

in the current batch of DD-5's could.possibly have altered that
holding.

As to Piazza, DD-5 no. 66 (Peo's. Exh._74) related to
Piazza's description of the killer, but it did not appear that
he had ever had the chance to identify Haynard. So Sawyer under-
stood (tr. at 1886). The current Batch of DD-5's simply confirms
this; the fact that other witnesses did look at Maynard or his
photocraph does not demonstrate that Piazza could -be iocated or
was willing to do so. They certainly do nct demonstrate, as
appellant says, that Piazza was deliberately abandoned as a
witness because he would have exculpated !aynard. ~The only men-
tion of Piazza in the-new DD-5's is the simple notation thzt-he
saw. the argument. and heard the black man say "I'll be back."
This cbviouslv adds nothing to the detailed information reflec-
ted in Peo's. Exh. 74 (DD-5 no. 66).previoﬁsly part of the record.

Russell Jacksorn and Warner Guy were -- briefly -- poten-
tial suspects: the two were in a cab when the shooting occurrgd
and .passed in view of RKroll's bedy. Driving on, they were appre-
hended by the police, and brought back to the scene; a follow-up
was to be conductaed. All this was known at trial (tr. at 1689-91;
Peo's. Exh., 46 for ident. [DD-5 no. 122]1; Ct. Ezh. 5) and the
DD-5's simply,éhow what procedures ware used i5 eliminating
Russell Jackson as & suspect;-'the pelice tried tc locate Russell,

and eventually did so and brought him te the station house but

Crist ‘did not pesitively identify him (DD-5 nos. 114, —— = —ome—f
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124). Interviews of Jackson's friends produced nothing (DD-5
'nos. 120, 121) and the residents of Jackson's building did not
recognize the composite drawing of the killer {(DD-5 no. 166).
‘Thus, the inveétigation gave no reason to suspect Russell fur-
ther and the inguiry then terminated.* HNothing in the investi-
gation was in theée remotest way exculpatory to Maynard, ndr dié
it show any "interest" in Frederick Jackson, other than as one
who would know where his brother Russell could be found (see,
DD-5 nos. 121, 176). Petitioner's theory that there was "no
reason to disqualify” Frederick as a "prime sugpect" and that
had he called Frederick, .the latter might have confessed, is a
scenario more in acceord with Perry Mason than real-life proba-

abilities. C£. CPL § 440.10(g); People v. Salemi, 309 N.Y,

208 {1555} ; Pecnlie v. Priori, 164 N.v. 459 (1502).

Petitioner also contends that two other DD-5's, nos.
185 and 193, shoﬁld have been turned over to the defense be-
cause they "shatter” part of the People's theory and turn part
of the prosecution attack "into a sham." There is no merit in
this‘argument, for neither does anyvthing of the sort.

| Petitioner notes that DD-5 no. 135 reveals that

Maynard was seen in Greenwich Village on Ma& 17, a time,‘ac—
cording to Mr. 3teel, which the prosecution alleged Maynard
was in hiding. Counsel's assertion is unsupported by the record:
there was never an allegation that Maynard was in flight or |

-

kiding on May 17. Quite the contrary: Folice Lieutenant

Jackson. Obvicusly this informaticon was requested previouslys:

€T 05~5 no. 176, dated the next day, stated a prior address for -

&
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Walter Stone, a People's witness, testified that !Maynard was
present at 10th Street in the Villaée on that very evening (tr.
at 1797, 1835-9), and that the police were waiting for him
there because "it was believed that he was to appear there_at
the boutique" (tr. at 1838). DD-5 no. 185 simply confirms the
fact that Maynard was in the Village'that day, and Sawyer could
have hardly contenced, in the face of Stone’s testimeny, that |
Maynard was deliberately "ont of the scene” (Steel affidavit

at 18).

In fact the People's thecry of flicht was gquite .
different. Maynard's decision to go to Florida on about April
29 {tr. at 2114, 2696-7) coincided, rszmnarkably, with the ap-
pearance, on April- 27, of a comppsite drawing of the killexr ir.”
the New York newspapers {tx. at 1793), a point made in Sawver's
cummation (tr. at 3548).

But obviously such a drawing would not appéar indef-
inately and Maynard would eventually return when he-could safely
be seen on the streets of New York.. This he did somz weeks
later (tr. at 2627). It is undisputed that he was in the city,
and in Greenwich VillageAén May 17, for he had no way of know-
ing he waz a suspect in the Kroll homicide until August 2, when
Lieutenant Stone asked him to come in- for cuestioning on the
matter (tr. at 1812). Maynard then hung up (fr.;at.1813) and -
so0n theréafter ieft,for'Europé (tr. at 2710) thereby Jjumping

bail in another caze {tr. at 2933, 2967-76). There were,

then, two distinct flights -—- one to Florida and one to Buropei -

-
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Sawyer argued correctly, referring not to one flight, but to "a
pattern” (tr. at 3548-9), Maynard‘é undisputed presence in

New York on May 17 in no way rebutted this pattern and DD-5 no.
185 was in no way exculpatory. Moreover, even if Ilaynard's
presence in the Village that afternoon was probétive, it is
certainly not a newly discovered fact: Maynard obviously knew
where he was and could have said so in his testimony.

Similarly, DD-5 no. 193 was consistent with the prose-
cution. This document, dated May 23, 1967, merely recounts that
Elizabeth Quinn failed to "produce any information of value”
when interviswed on May 19. Petitioner contends ‘that this ewval-
uation is inconsistent with the People's theory that the alibi
in which she participated was fabricated subseguently by Michéel
and suggested to her {(see, tr. at 3101-3). Petitioner argues
that if Mrs. Quinn did not give Maynard an alibi on May 19,.

L

this wonld have been, indeed, "information of value" becausz
"jt would have destroyed the 2libi kefore it got off the around”
(Steel affidavit at 20).-

Petitioner overlooks one obvious point in his own
chronclegy. At the time the DD-5 was written, the police had

no. idea Michael would bes the architect of this alibi: Peti-
-ioner concedss that this interrogaticn of Mrs. Quinn occurred
when Michael was. still in_ custcdy and before he ceould arrznge

amil-

£
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an alibi with his
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19)}. 1In fact, as
late as YNovember 28, Michael was telling Assistant District

Attorney Melvin Rushkin that he could not be sure where he or -
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Maynard were when the marine was killed (Peo's. Exh. 80).
Maynard, at the time, was writing to the District Attorney
that he was out of New York City when the shooting occurred
ktr. at 2739-40). Thus, Hanast could have hardly known in
May that HMrs. Quinn's failure to place Maynard in her Queens'
home would destrdy.an alibi which had not yet been invented.
For Hanast to have written, then, that Mrs. Quinn's negative.
responses were "of value"‘beéause of what was not yet to occur
for at least a half-a-vear, he would have had to have been
quite a detective indeed!

Appellant's firal argument concerns DD-5 no. 205%*
which relates that a witness to théhkilling, Dennis . Morris,
gave an address on Hart Street, Brooklyn, when inducted intc
the. army on May 22, 1%67. At trial he was asred where he lived
on April 3, and he gave his mother's address on Central Avenue
(tr. at 1323). Totally ignoring any possibility that Morris
might have moved in those seven weeks,-  petitioner brands the
variance a heinous lie. After the weeks of trial, the hundreds
of Db-5's, and the.thousands of pages of prior testimony, peti-
tioner apparently weould have this Court assume that this
c¢hange of address was of such great evidentiary value- as "could

not have escaped the prosecutor's attention." United States v.

Kahn, 472 ¥.24 272, 287 (2nd Cir. 1973).
He further contends that this so-called impeachment

gvidence -~ not grounds for a new trial in the best of circum~

® Petitioner montends that DD-5 no. -206 relates tc an inter-
view with Morris's mother., It does not, nor dees it reflect .
the statements petlitioner ascribes to her.
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Stances [People v. Eng Hing and ggg_gggg; 212 H.¥Y. 373 (1914)1
-- was so devastating as to probabl§ have affected the verdict.
CPL § 440.10(g). This is an argument truly born of desperation.
The jury heard dozens of witnesses and thousands of pages'of
testimony, including that of two other witnesses -- Febles and
Crist -- who identified !Maynard as Sérgeant Kroll's assailant.
They had alsc heard Morris's character attacked by Mr. Steel

at trial and heard Morris admit he was once a thief (tr. at
1325). To assume that the verdict would have beeh different
had they suspected !forris of not living with his mother prior
to his army induction reguires the most wvivid imaéinationﬂA Thes
fact is so trivial that it barely rates the label "insignifi-

cant." ‘loore v. Illingis, An8 U.8. 786, 7928 -(1573).

In sum, petitionar's nebulous and frivolous conten=-
tions as to the relevancy of the DD-5's which were not disclosed
A
at trial are, to adopt the language of the Court of Appeals,
4 ¥ 3

*perfect examples of why the public
prosecutor--—-an experienced-trial -
lawyer--must have somg area in which

he is permitited to judge, in the con-
text of the entire zase, the value of
evidence to the defense in terms of |
its potential impact on ths jury; he
must have some discretion in determin-
ing which evidence must be turned over
to the defense. These claims are ex-
amples of why no court has ruled that
every statement obtained by th= District
Attorney or the results of everv avenve
of investigation pursued bv him must be
disclos=d to the cdefense regardlzss of
its materiality, credibility or potasn-
tial impact on the trisr of fact.”

Poaople v. Fein, 18 N.Y¥.2d at 171-72.
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CONCLUSION

THE MOTION TO VACATE JUDGMENT SHOULD BE
- DENIED.

Respectfully submitted,

‘FRANK S. HOG2AN
District Attorney
New York County

155 Leonard Street
New York, New York 10013
{212) 73z-7300

ARTHUR WEINSTEIN
Assistant District Attorney
0f Counsel

S8eptember, 1973
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