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(·,,.: :,, .. , .:·_ , \C:- ·· TENNEY, :~ this c :i,vil rights case, plaintiffs charge discrimi-'- •.-,: '' 

• . ·· :· ·-·::}{-:):})::·:':.~i 
•,•. • n~tion on the bases of sex and national origin in violati6ri( 6f; /j ~ 

Title VII of the Civil Ri g hts Act of 1964, as amended, 42 , !}f;}{ f !) 

U.S.C. § 2000e et seq. (1974), and of 42 U.S.C. § 1981 (1970). ,',,::·· "1 
', '. ~:_-; . -:t·7-:.~~ .:i 

·. They seek class action status. Plaintiffs ar~ past an~, pre;t~i§:t 

.;•:female secretarial employees of defendant: Sumitomo ShoJl: . :·:•::_ ';\~/<;::·; __ 1 
•• ~/ • • •• 11• . • . ::·· -::;\\i::'\(_'j 

• • -... ·America, Inc. ("Sumitomo"). · Sumitomo is an integrated , t~a~~: .. ·:::- -: J 

> .: .. · . i ng cornpany"_3/ incorporated in New York as ·~. wh~ll; own~d,sf~Ifl:~] 

sidiary of a Japanese corpor~tion. The parent corporation :1s ·~:.~~ 
·. ,: -. . . . . . . . :· _ _., • .. : .-_. :. • . . '·_. -: ___ •• ,-···;.~-.::~; ) ~:· '.~·f;:t 

a party to th.i'.s action. Plaintiffs~ seeking. injunctive :(( ·:··?-;'t. 
• • . . ·· _ . _. .. _ • - _: ... . - __ : • - ·~· .. ·. ··.;. j .··> ·· ·.: -~;=: ::· .'

1·~· _: (( :~:(>~·~~.t.' :~·~· .. ~ .. ~. ·:.~.;: .:~;: :'"/::~;·; :·~\(_ .~·::·:1 
relief; claim that they have .. been'. _-restricted-'/ " .··.:·. ~ 

. .. . . . . ,. . ·- . .. , 
.... ··:: .• - ··: .. ~. :· ;; ;· ·: •• __ :·•.-:/ .· .. -. .-j 

tt•lj ·':/}·:~~ :'.·:: :'.· ·: ·to clerical jo~s and not trained for or promoted tf.· oa:v:·.~
0
;.xr.es?rnuta. 1

1
:_ve-:'.~.· ..•.• ·::: .. ·.~, ... '·::::·:·•:._.:.·:::···:·:·,'_·.·•··~'::.·~.·.:.· .. ::::·•_.::·i .• :.·.,,i_1.: ... ·:,.; 

l¾;~f;~]:::[.:;~r ,· ; , ;; . ~~n~gerial or sales ' positions for w~ ~ct. ~umitomo . . .- ,.· . - .•. 

1•;. ~ .--f : , .,. · • ·' •• . Cl tizens of Japan. Ju.risdiction i ·~ based up~~ 28 ·u. S. C. § • - . ·•. 

!]{~,:',"{; :~; • ··l3)l a
nds~::::~ ~ ~nies tha~ the COffipany •di~crimi~'ates and now,, ·~ 

~f>::j::;\::;;/'(:-?:·.· .- ·.::: ·.··moves pursuant to Rule.·.12.{b) ( 6-) of the Federal Rules of Ci vii 

\f j • • • .•• ... • ' ::~::::r: 
9 
:: . di::: :o::e c :::::s t:::e:::d p::::: i:::l: /:: t::d 

J :-"- ·:·1.·-. 
. ~:~- Ji .-:: ... •.\ .. 
r ·...:1 ·::~:..:.\{\.,.·~'. _·, : .. --· ·_ 



l·. 
I 

' ' I. , 

,·. VII and of section 1981 must yield to the right of freedom of. ·.: ·;, S~; 
. ,· ~ 

• ,; ' . • .. • . __ ;: '!-:;i•:_--:.:::: :-(;·· :.=-
~"·~~= ... choice in employme_r:it assured by- the 1953 Treaty of Frienaship, . ;,~<'"'"· .· 

•: , .' 

it- . . Commerce and Navigation · between the United States and Japan, 
... _. . . : .. 

'.- ·. · . . . . • :, • • [ 19 5 3 J 
.,, :. · -·.:·,' 

TJ.S.T . . 2063,. T.I.A.S. 2863 (entered into force Oct. 

~ : : 

: :: ~ ~--- -\_ -~---. -.· :. ' '!. 

~\.::~~ :. : !:· · .: . /~--: . . 

_30_-; :1963") : ( "the Tre~ty"). 
. ... .. · ::':::-.-. ~ ·-:~·-_:_,_:_··~·~;- 2..-" -· . ,: ·- · . . . 

Sumitomo is ~1nsulated from 

In addition to 

federal review of its 
. , •. I. ·p, ~ . 

~ '" - •• , ;6 :h:i :::::::a::: t:::e: 1:t:e:h::a P::::::::~ ~: igin . . ?' :1 
,.. 

• -1 
··fail- . to ,"state· a · claim under 42 U.S.C. _ § 1981. :q 

)-;Y:\.- Sumitomo also interposes four counterclaims~ in.voking <l 
, . , essentially to ~eek r~-. , i \ ~'i ~ 

dress for plaintiffs I alleged abuse of legal process . and • .. • "'. •. · • !:.:--•..;:! 
··•·· " ., .. , ,... . . . . , ... .' • •.•. •. '. •. • ... _'.;J\i~i f;I~Jdrt~:>~-:-· t~rtio:us · interference with Surnitomo's business activities ·. ·. :, . . _ _. _, ·~-:< .,._ k,2~) !! 

-t :::·./c>:.-· :: __ :•:: :·· Plaintiffs cross-move for dismissal . of the counterclaims pur~
1
_:·· \: [; .::}II 

t\))\i.> ·-.. i _<· suant to Rule 12 (b) of the Federal Rules of Civil Procedure o~ 
:,:_·;::• . .- •. ;.: . . , • the grounds that none states a claim upon which relief can be · 
:._,._--.~----:? .:·-. "' ·-·:"-~ ., .• 

. ! ~ 

f_ \\{)f;:-/'.''·· :granted and that the Cqurt lacks subject matter 

;: •·. :• ;F' ::: f :~e s::::::s l :::c::::: :::o: :m:::m:::i:::s :o c:::::::1:::in- ::-- ; t ~):l 
• ',-:;-'.- - are granted, and the motions to dismiss the Title VII claim · . t ·;:__-· , 

_ .. : :-c·.-~~i·;·: 
~ 

. -:: : :··. :'• - .. ~ ~ . ,., . . . 

and the remaining counterclaims are denied. 

The Treaty 

On April 2, 1953 the United States and Japan entered 

: ;__ • ~ _, . _; , 't 

. ,~-- ,'!} 

,. t ?)/,. 
1 .. • .- .. • 

. • ~ ::_;:_~~>~::· . 

into a Treaty of Friendship, Co mmerce and Navigation. The 
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·.-· 

.' • 

•• .. , .,· . . , • .. .. ·· . . :·· · . . , ,• 
• • 

->(·r~, I 

pur~ose i:~ i::r:::::;;t the . b~~d~ · of pe;~~ . and ~fti~~L : .. _. ,:<: ,, /;:~::~lli· i 
• . ··: · •• , _.-__ :·· ·. ·_ shJ_ptradit.1.onally ex.1.st.1.ng _between them and --: ~.'.- . ·.- ~ ':.-:.-·.·.·:'.~. :.:.t•~';,: 

• .. ;._.:' • -J.:: • [t~. encourage] cl"cs7r economic and -~ul tural . J?e_;_ . ~; i_::. :_·_:' ) .)_;:<t .. :\/tft~, 
..,, ,,'" . lai:.1.ons between _their peoples . • . . . bY: arrange~ • ., ·-; _=:> ,,"-:_'.\:·-fl..:~ . 

• .. -. . ~ents P1?omoting mutually advantageous commercial ·., .•. ··,,..::. {\~ .,-~> f:if 
.. : .: _ ._. .. intercourse,. encouraging mutually beneficial . in·"." :,;,. ·.:_\ :'.'\_::,:·,'. :;,J\ 7;i 

-. · · • . vestments, _and establishing mutual rights . and • ·c::-· , _ •i/· .',''.:,:_\:~• 1
• (rii·:i_ 

:.' .. . . _. . ... •·. ·. '. :..·, ·;.,~;.-_ privileges . . ... based in general upon the prin:..._. .. • .·-•·' .• ,. ?- ~1.ft-
.. ... ,-.- .•. ,. ,,,_, .... • cip1-cs. of ·national c:ind most-favored-nation treat- • ·_- '.- ·-: ·}i<:.t-f}-

;;:- . ... .. . ..... , :,.:" . . ment unconditionally accorded . . 5/ , : ·· • :· ,·, , .: :<:-,' i i.~::/ 
' · ·_• __ ::"_.~:. ·_---,. ·.·_.·_._-_:::_·_·.' __ ·_ '-_:_-.4· ·./.u··-:_: s~\~_:.-T.-'.·_::_.~;;a1'- -__ · .2·: o ... 6•6·· .. :'._:. __ ,::··T'.. ·h. e. · • : . •• • • ·.::. •• -- i_~"··>,->. :~:t\fir-: 
~.::· . . : : .. ;_· •.• . .',._;:_. ·i\ . _ ·-:·•·::, .. . ,-='.::: :.~ . ;~/-'\> . effect of the . Tre·a·~(;f f :. ~~ :_ ~~f:u7f,:· ~~<i_1\/~;-~~~/?t~i 
••• :-: •. • 

1
• • ·: /'. '· · nationals of ' one party are not discriminated against wi thiri :•:-<~: :.::-·---::\\~:. fJ:::#,~~ ··:· .. ··;· . -~ - :. : . . . : ..... . __ ., I . - ·.. . . . . ··· ~ .\ 

•• : : i>\ • the~ f r;itoicy ' ()f ~he· other party•~ . . . •.. . . . . :. :j/1W5lf!i 
. \:.>-, • .. :-.· -~ --::·:>:-··· Ar-t~~ -le VIII(l) of the Treaty provides, in _Pe~t~-n~~~_\>>i_>/f,tf{/£ 

·: :: • ·,": ~--:·. part,· that ." (n] ationals and companies· of either · Party shall be·:.,,:_.~;:.,:{i':'f[:ij,~~ 
::- · _.·· • -~ - t ... . • •,' ' :·· ·. -~,~: · .. ·~-:-.~.::f;; .. ~-~~!.!.~; 
:::: ;,...=/··,_._-·: . ·.-, :~ ·_:'permitted t~ engage, · within the territories of the other Partii;_ ::>:;\ ·' };!~1i-

'.,C'· ·_· , :,: •• ·•.• ·-·• •. ::::::::: :s a::: t:t::: :::::i:::c ::::::: '· 0 :x::::: v:h:i::~;et}})~( !iii 

•,>;-=:. · · .. :·.··:-··. at 2070. Sumitomo, in moving to dismiss the discrimination '·: _:,';'/_:·.: t £?f . 
.'~ ... -.. '. •··. ··:; _ _. - . _< •·'. -~· _-: .,-_ ~ ...... . ~ .. __ ,~~-\<··. ~;;~~t 
\ " • ::::-> ,· ·. claims against it, fra~es the issue before this Court as whethe_r _ _'-· .::: -f._,·,:·. i -> 

;; .;>·:;-. ·. ·./:/.. Title VII and section 1981 of the Civil Rights Act of 1964 
-... ;. •., . 
"'- .::·/. • · • ••• yield to the right of freedom of choice 
:~ _-: 
· .. specialist personnel granted by Article VIII(l) of the 

..... 
; . , . . . ·- . :: • 
•• .. . . .. However, the Court finds that the issue before it is even more .· 

:•;,:, .• .-,_. fundamental; that is, whether Sumitomo can invoke the aegis of •• ••· v·,,,s l 

t/C •• • :::l T:::::r:s c:::::::n t:: r n: ::o::::::m::t S ::::::~s. The ini- \;lti~~ 
. . Article VIII(l) of the Treaty provides that Japanese 

• 1~:~-<~~ { T 

.,.. . ·~ ,• •· . ... . , , .. ·• ; . •.•· : 

r. . c .-

-4-
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,· 
t 
i. 

:.:.' 

i , .. 

• • 
', -:.: .· , · 

- · 

and American corporations .may engage within the territory of 

the other certain personnei of their ctoice~'- Arti~~e XkII, 

the definitional ·section of the Trea~y, states in paragraph 3 
. _ ; .. 
. · .. _ 

that: ·'. ;, • .. - .,, 
••;,..,-.•• ,,,,t " r 

.. : : . • • --;,,:,,::-'-;. • •,' . . . ,,, -: • .... 
.. . . .. . . . [a) s ~sed in the ·present Treaty, - the term • 

~·- .·\:::.>··- lfcompapies" means corporations, partnerships, . ... •• 
. ;. • ·, • • compan:i~ and other associations, ··whether or not 

. ... • • • :·, · .. , . .. with ' limited liability and ·whether or not '·for 
p e curiiar.y ~profit. ·· Companies constitutea··urider 

·- · · ~ the ~pplicab~e laws and regul~tions withid the 
. ,_ territ0ries of either Partv shall be deemed com-

• •• -:,
0

- _ panies thereof and shall have their juridical 
· •: ::-: . , status recognized within the territories o:i: the . 

::·: .. ; __ i>:··. ·_·/\:~)\-::::-_-~~~e~::: ~jr~~ ? : _,. ·, • -.- < • .... . . . · . 

•• ra ;: a"t _2079·- ·so-:- : . This is " entirely consistent ·with "traditi6~al 

ruler/~-~ c6-~t,~raf'~ \ ·~vi -~hie~;; ·· for· most ~urposes ,· i:reat a corpo-
.. 

. . . ; . _:· . ·:.•. .. -. . •.' .• _··-..... ~- /; ::;1. :· • -· 

. ra"tio·n .:as -~n:>enti ty __ ~i~tinct from· its shareholders -and accord 
•• ' - -- ~ . t.:~~- ... : ·: .· . • • . :·,.-~._: ·:'/:: : ~· . ~·· ..... :·:· . .. -~-~ \ · .,: :- : · • •• : · .. .. , .. · 

to'~ th; corpo:.,a:~ion ,: ?h~ •• ci tize~ship :of its p~-~-:~t of ' ~n_c,.~~po~~~ 

tion :·· • • :·_,. :. · .•• .:.: /:.:: :,· 
·:---: · . . . . ·· : . . : • ,·.·. ·· .. • .. ~; .. 

. • 

.:· ,,. •• ••• . The theory of "corporate personality'.' permits -., ,. 
,, -

0 
-.·· , '.· . ·:: •. • a . corporation .to be regarded as a · "person" .with · . 

. ;. _:,_ ''>,>· an existence--in the state of incorporation..:.'."" .·. ::.·: . . :_·, ·0: •. 

.'.: -~- • separate from the natural persons ·who own it.: , .·· . . _ ~ --
•• _·,,_-:~~- ••• • •• [F]or purposes of federal court jurisdiction ~- ~- · . . 
. , _ .. . a corporationis "deemed" to be a citizen of the 

. .- . : , . state by which it was created . 

Horns~ein, _Corporate Law and Practice§ 281 (1959) 
: - .1 

<: , - Louisville, Cincinnati, and Charleston R.R . . Co. V'~ Letson, ·_·43 

_. ._. :· -... 

' 497, 555 (1844). Sumitomo is incorporated under ·:· :; 

the laws of New York. Therefore, according to the very terms 

of the Treaty, Sumitomo is a company ·of the United States, not 

of Japan, and as such has no standing to invoke the freedom-

-5-



• • 
.. 

·. ;_.-\/(?"(1,.:;; ·_'.:_ ·· .. -} 

of-choice provision granted by Art:~le VIII (1) to companies

0

~:'i\F!tA 
~~-~ . . ~ 

: ~apan within the . territory of the United States. 
. ·• -.· -~ i/ •. t 

;: . ·.' . ~,; 
~,:: f' -~- ., l . .. ' •, 

This conclusion is supported by t wo district court de- • • - :~:--. - } 
•. ' . ·" ., . . · :· ' , . .. -··- . ·-. 

. . •: : ·:. - •• -cisions _in . ~hich· the · 192 3 Japan~se-·Aiil~rican Tre aty was raised •• 
• -~ - ,· . • -,- _,>$- " ·,, ··-: <";_·. -

~'--'.~-:<: 
• ,_.~ ' I 1". 

. (,.:~:~_: __ ~:j 
_,,, ~ ~: .. - !.i. 

,, •• ;,:/:,}' by Wily of deife~se. In United States v. R. P. Oldham Co., 152.. .{:1 
:'•· . , :,'.-/, ::: · _.- F~ - s~;~-~ -~i,8 _·fN~D. _Cal. 1957), a wholly owned Americin subsidiary . > -· ·1 
t: ,,· <• '. ·:-. ·· ... ; of 'a· Japa~es~-'co~por~tion _ was -o;~e of five corporations indicted .·.;: ::_;-' • i 

• , • • •• • l • • _, - .. • • - : . - . • .- . ~ . • • • . . , r "'> 
: ... .- ·.:. ___ ; ~: .: ·.· • .- ~· . . i • . •• ·-·-~----, :~ 

~-- .. • ,: ~!.-) .?/ .. '. 'for '.'_conspiracy in . re.5traint of commerce in Japanese _:,·ire Zl.ails. .. _ _ -1 
~; -;)Jttv~r::-::_;_. ;h'; :;?~~j:;~da~t :_-~rgu~d that Article XVIII of the Treaty, · which • - • 1 
;id:)tf •• : deal~ wi~h antitrust violations, denied the federal court juriS- [}i] 
t •:•_i{'->\ diction by providirig the exclusive remedy. Not only d•id the , . :.:·::J\'.~i 
.. /;,/;:: ·:.:: district court hold that Article XVIII provided a supplemental · •. · ~-- .: · ~ 
? '.:,:-/( ,,;;:," .: ·-_::,· : . : , ·• . ·• . • .. • •· . . .. - . ... . . - . . ·, ... ·_., _. F>:._·.J 
ii: :: .. . : ,;-0-:t~:.:- . .. -rather than . exclusive remedy, but it also found that, '.=v2n _: ':: .. . / ?\-t'://i 

l '.'~i'.i;)· ::?' ::::~::::::: ::::d::r:x::::::e s::::::: . ::e i:::::

0

::::~pro:i- • ••• :\ ~i~] 
~---- .. : ,-_::·://// .. ~. , •• ~ - -~-·J. ? ,/~/{(; sion. The nationality of the defendant was determined by ~h~::. ::· - ·. ·._\_ f5]:)] 

s::: <<?tf/'.: •••• terms of Article XXII and the traditional principles of corpo-r . • :->· (f""'': .:':] 

~;: /;. ,.. rate law. . Moreover, the Oldham court found this conclusion • • ••• :,;tf(j 
f -~ ... l.'•• • - : • •.: 
p • • { ,. not inconsistent with the policies underlying the Treaty: · : ··· :'J 

~J ·: / - • If [the defendant] had wished to retain its status ,· • • : .<: ':1 

t:·}L:/_. -·. :~i: ~~~~~:;: ~~r~~:~~i~~s:~t1~ae~i~~e~~~!~e~~r!~gh . • J:?\l 
F t. ; • !c~~:~~~ • Am:::~~~ ~~~=~~a ~~~~:a~y t~p~:~~i ~~ i ~~~~~;~ • _·. J ;':_ -_-_:_-_--·.-_-_:_-_:_,-._:·•.:~_;_,t_::_i.:,~_!::_ 
t \: / \_-: · an American subsidiary, it has for most purposes : 

surrendered its Japanese ide ntity with respect to ~ . ~ 

United s:::e:c:~ v:~i:~ ::d:::s c:~:s:::::: • 152 F. Supp. at 823 · f :- :~ 

-6-
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f;)( i •• _- -· •• • 

:( ·: • .. . :, • . 
f. J __ .: .. •.:_ _ . 

~~~-- ~- .. :~.j . ~: :·· 
'.' '" .. i . . 
f ,; :/~ :i • • 
::.- .":- -,·'·.ct • 

t-::~·< r ··_:·::;: In Spiess v. C. Itoh & Co. (America), Inc., F. ·,::-~ > ·::) 
;, -· ·- ., . . . ·. ' . .. • ·:; ;;,:.-- '. ~-~-~: -· J 

Supp. (S.D. Tex. Mar. 1, 1979), Judge Bue of the Southern .<\_: :;-::( 

·' •• ··oistrict o - Texa§. recently held that the 1953 Treat; di~ ~~{- :qr:f{:1 
·_·-_·::o::/~-<-'· ,,.. p;ovide the New York-incorporated subsidiary of a Japanese :::·/:?);:.g 

·. ·. 

• • 
·.: . ~ , .. ·.:. , . 
. . ' 

~-- · > ·1 . • ••• _, -. corp~ration with immunity from Title VII and section 1981. • ::::\i}~~ 
l,~.:)fJ •.· The · mi ti~n before Judge Bue was essentially identical. to that __ ::::?3! 

• before this Court. Non-Japanese employees of a wholly owned :::{•,?i 
• •• ·-· _domestic subsidiary of a Japanese corporation filed suit ·: :· ·_ • . _:. :": , ·/ ;{ 

·. . . : - '_. ·' . ; :-- .. ~ • . ' .... -- . -... 

. :••'. agairiSt i:heir employer alleging racially discriminator~ .fni- :{1frr.i 
:i : _._·_ -·.·, .. • ploy~en_t practices. The defendant C. Itoh & Co. (Amen.ca) , . ,_ ~: • ~t 

·: -:: ! ."' . 

t~·.;_: .-~/1·:?:: .. :- ..... ··.· _rric._ .. ("Itoh-America") moved to dismiss, arguing that under ;_ ,· ·-:- '--: 
h _, ~~w-.. -~--:: .·.-~ · .·~\-::·~·-': · ··_· .... ,: .-._·.-~~- :· ~ ~ · --· · · · .- . . . . . .·. -i··:.\:· ~·:~:~/~~=~:~~ 
1-::.''·</! -?.:·- ·-.,i:///,·.-.i- the Treaty it has an absolute right to hire personnel of · its<·:},;,\·'< 

1{\~ct .•· •• '-\;·:--. _-:·~~oic~~·;·: ;· In . a ~ell r~asoned opinion, Judge Bue held: • • • ' ._ · . _;::·:~j 

;'.:r~J . . ... ··. .. :_ ;•f\: "Given the Treaty's own defini tio~ai terms, I :;i 
}; • · ,_. /-:-:· , :·:··-Itoh-America is a company of the _.United States _. .,::;i 

~.t_.~_\l_:!_• , .. ,:• ·\:i·.~~~I ~tf:~!~~c~f a:~!i!~t~~i~e~~t!~~p~;~!~t~~l~ne . • _.: :·;./_.\::'_-.:~! 
- . , · ,:, ·.,--).-:·.· •• ·;, • . : .< party within the territories of ·the . other .party _. \< ~-,:.:. ··--:: _:-. 

t.~:\-·i •h ••• ):-\ •• _,;-_, :\·>- i:) :·_:-~,f~; ;~;p;;~~-:e~~~!e i~I;I u~~~~d l~~:t~~h~~m~~f{e~-•• '. ,• • ··.:! 
j~., ~) " • _,,, . • •• • • States companies i is subject to suit-' on tl'le grounds .· .. : } 
V ~~, l ~h~t~its employment bractices are iacialli dis- , 

ir)}l, \_.;;.- - ~~ii~~~-:t~ry-; -- - - .: 
_·Id~a-i: . • . . . , · . '. 

' . . •••· ... :·· 
. ·· -·· : ;.- :~: . - \. · • • . . .. 

:'.·: ' }~ avo'id the conciusion that ·, .. :i~ has no . standing . to ••• 

invoke·.: the · Treaty; Sumitomo relies upon · a fot1r-page letter sub-.... ~ ~-: . . ~ . . .. : . •. •· ..... ·. ~-. • ' . -
.-,. • ... · .. •,:. 

mitted . on November 17 ,· 1978 oy the ·· united Sta tes Department of 
';' ,_. 

State to the Equal Employment Opportunity Corrunission ( "EEOC") 

The EEOC, ~;hich has submitted an amicus curiae brief here in 
·:- . ' 

Y· -~;·-;t · 
--r · . .. - :,1 -f : · ··. ·:.,. :-·· . ••. , . .,.. t . -_._ ..... . . '. . • (." : ··· : :· ... 

.,_ · _ 

• I,", -7- . ,_: ., · 

• \ 

' I 



• • 
9/ 

__ opposition to Sumitomo' s motion to dismiss, - had posed certain . . 

::r_~-: :_; .. , . . questions to the State Department. To one, II [d]oes the treaty . . :_·· .. ,<\ 
• .. • .. . . --- ~ .-__ -... •· .. ~-· .. ·i;:".::,~~i;/:::.:t 

. per~i.t subsidiaries of Japanese companies which are organiz~d =·,._:r .• '.. J_ 

, , • - . · - :- .--_::\:::=·/ifl 
... under the l:'a:ws of a state of the United States to fill a11 -· its\ 'i: t >> 

. :,_ ··:·'-:·-:·/?/\ti 
. top management positions with Japanese nationals a-dmi tted as_ ·/:t• ... :· ·;~ 

' 10/ . . • ,:·\·._: .-., i 
treaty traders,,,- the State Department replied, in pertinent :- • .f 

part: • ~ • ·'.'> ·_:,·r/t\/.~:~ 
}.-.:~:·:J .. :/ :,. ·~ . . ... • • ,,. The phrase "of their choice" should be inter- <i-.?t\}{tJ 
r/?t '.. -·•. ~ preted to give effect to [the intention that 

.. _,·,: ·;, .:.: · ,:.:.. United States companies operating in Japan could 
-~--~-~-. ~. hire United States personnel for · critical poSi-

··· -· · -_, ., . tions, -and vice versa], and we therefore believe 
_::· ... . :·., . . '. that Article VIII(l) permits U.S. subsidiaries- : 

of Japanese companies to fill all of their "ex~ : 
ecutive personnel" positions with Japanese • 
nationals admitted to this country as treaty 

i· :--I :,_< ' . .'· ,··:. . . Letter from Lee R. Marks, Deputy Legal Adviser, Department cf . < :~:·:J )l 

t):-:_·j :/?:<·.·;.i'.:,/:;:..>·.: st~t~; .- dated .October 17, 1978-, to Abner· w~-----~ib~l, ~e·n·~~al - -- .. ·.:_··:/f~~<J{ 
~-- ·_ ·1 • .. . : .~·:.:· ·-: -:::.._~:--_ :--~-·: .·• .. ·• -. :' .. _ . . .. . -:· . .. .. ' - .. .. 

!' . , ~ 'C,)t?\r .t~~~;el, T:E::~ther question, "[i] s the · situ~~iOil different j:i'.'-t1 
-i .- ;· .. t:.~ :/>- ---~---· ,.; , _. ·.-·· : .-.-- - -~ 

:~ . : .: i ' ;,;;;_;r· .· ,·,>: ·.<. the comp_any doing business in the . United States is ' not incor- . _·_:f 
·i: • > .... .,.1 · ,.- · r ·· 
/ _;><·;.:1 . po~a ted. in the U~i ted State~, 11 the State Department · -replied, 

FeJ ;,::, ' in j,ertinellt part, ,' •· / . • . ', 

: : · -:.<; •• ·: -·:· [W] e see no grounds for distinguishing b~tween 
. .,_ . , .. subsidiaries incorporated in the United States 

,if...:.:· .. - -- ~ ., _ -· . 

:_ owned and controlled by a Japanese company and 
. ~.~ · ~· those operating as unincorporated branches of a · 
;.- _· :··' •. : . . . •• Japanese company, . nor . do we see any ·policy- rea- •• 
• • • ~ - · son for making the applicabiliti of Article VIII . 

dependent on a choice of organizational form. 

-Id. 

-8-
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F :v·i--·\:··_ . . •··...:. · _:. -::·.-... .. .-. -.. ·.-. 

/) -:. -- /~~- ::· .• 
_. - . ,· • ...... 

• • 

~J;;:t:, _:,_-,i' ... . . . . • 

•--·<, '-1 · ·•· · .- ,•· . . •· • - · · Sum1.1:.omo relies upon these statements to confirm its it~\J::/\<\\::.-. ;"<', . • .• :.: -. ' •• :-:.; • •. •. - . • ,: ••. • . . 
~...: :.. :.:. ,::: ,:.,t: ·,.:··:·c.:-:£:' . 11preferential right and privilege to hire non-immigr,ant . . 

under the Treaty. The Court has carefully. 

State Department letter ~nd is mindful pf the 

v. Oregon, 366 U.S. ----------"'---
i -': . <H ·->·;::: .: ..,:: ·, : .. -.. ,-_,,·· .1a7 ·, , 194 , {T960), t _hat ti [w)hile courts interpret ·treaties for 

M1: ; ·:: :-:"?t'~t? tzi&~i tifr( me ani~g . g i vr _ them: by the, ~ep~rtments of govern-

i:.<·~·, i • .:\'- .. '- ·=. '.,:~· ·\/:: m~.n~ ,:- Par'!=,;u_:ularly charged w_1. th their negot1.at1.on and enforce-
};Y .t:J-·-.<~:\:~_ :>>::'···'. _::·,.:i,\",::.:,' ;~J{i;:-'.\,;,}:/.: -: ·-> :•'' ··: •• ' · ,. . ,. 
~ <:= '' .·. : :. : .. ,. :_.: .• : . ment: 1.s . g1.ven··.g_eat .we1.ght . . See also Factor v. Laubenhei1t1er, 
i \\-. .~~ -~·.': :·,:··1-:-:1· ·· .. .';. ;- .. . :/ ·.:·· ,:·: . - ... ··. \.' ':}:-::-.. :-._t -~- .. ·i·•::, ., ~ 

f 11 .. ?t,~,:~tf \-} 5i·!tf 4iJg'i::;:,;~~r;: l ,: ,h~H:::::r ~e::r:::n:b::n::P:: r:n:: y: :: • 

~-t "i ::' .: -:-,:,::: •<!.;:,:·: position; ·_·.:, this '. Court . does not find in the letter sufficie:.1t.ly 
., ~_.-i-~-:~'i .: ·~·=:, .• -<>~/ .. _j~-:::-:):~:';, :._:-:_~ ~-~:~\- .·; _::;· •• ~_::i:. ---~~-- ; .: J ~ .. /.'.·.-~~--. _· •. :: __ -<:.- .. . -· 

,t:'_.·;>:r:·_·::·.:· · .,:-.;. , ·\.-:. ;·· persuasive· authority to· reject the Treaty's clear definition 
t · 'f".,, ..... : .·.JI - . . . .. . . • . ,.' . . • . 

t~i~l-:- .,... . : . .'_ -~-. ·. of·: .• :~s;J~;;~e -~a,ti-~nali~/ ~nd . the conseq~en~ un2.mbigu0us meaning 

of 
.- .. :. - - : :.<' .. ~; /:::-:--: .. , 1: • • 

· .... - : •• - -:;··· the·_: pr~cedents . in the Fifth and Ninth Cir-

~ ~ ' . -~ '. ~. 
. : :_.·;, :,. , · .. ·-.- .. Sumitomo also contends that it retains J -::1panese icie nt:i. cy 

:·•:-~· • 

.. · ,_ .· 
.. ' 

by·· virtu~ of·_united St~tes ie~ulations ana guidEli~es adopted . . . .... . . ' 
·,,_;· , . 

. ~-~ .f?_n~-~ct.:Lon with Article :t of the Treaty, which · ena.bl2s 
. .. 

itiorial~ of .~ither fhe United ~tates or Japan . •"' ~ ' . 
to 

·r~.itories of; th~ othe~ -'3.nd to remai11 therGin 
. -. _":'~ •. ·. ... .,. ,_. •. •· . 

, .. _... purposes. In ~onn~cti6n with Article I of the Treaty , 

- .. ' ·: llOl(c) (15) _of ·the Immigration and Nationality Act: . of 1 952, 3 
.,,_ . . ~ • ·, .:.: ; . tJ~;tf);}, ?·C: § ~101 et seq:, provides: 

. : . --.. . -· . ' . -- ' - 9-

··, 



·it::· \-::j 
,-~ .:.·.:.· •>· ~· . 
~- -•.· .. ....... . • • 
f~:~~t-.:-j 
f }f[.l _·- .. _ • 
f _-\._::}~1- .. The term "immigrant" means every alien ex- _ 

cept an alien who is within one of the following 
t ;:·'=" •• "· • ·.-•.. ;· ·:,· .: classes of non-immigrant aliens . . . . : ·: .;,--: ·, '·~j 

~ 

... .. ,-:, !iiJ::;:; ,, ·. , · -h~e i~n!t~:tf~~:rs. a~d. t~e foreign state oLwhich •.· .. :: 

1 promulgated regulations·:·_. _._. { 
, • • • - -~< ,-·~ ~- ... ,·_:-_ -r 
an alien must satisfy in order to obtain a treaty trader>, __ .-( .. • : ! 

pursuant to section 1101 (c) (15) (E) (i) . Among thes~ i~ .• ~~:_.: ·!~:\~_: 1 
j 

"":'·-

:..._ :~-:·'. ~} / . :·.·:, .. ,·.. if the employer is not an individual, ,;must be • • ;. • /{ • J 

1g:<:t~}Wc\;}5'. ·•··· ·. ·::.::~:F::: ::~~• ::::::::::: ::: ~::: i ::::::::::: ::~:::::

2

::~:~::,. ' ·•: ! 
t J,:: . 'dei~ribed in 9 FOREIGN AFFAIRS MANUAL PART II, Whi.(:h itate's: • : 

f>::_) J : ::. · ·· ... _,-:·.·.· . .. •·1th~· 'nationality of the employing firm is dete~m{~-~d by . th;-~~"·: '. 
;~~- ·- : ·_:.~- ~ • • • -· • • •• • ~ ,r.- • • • • : ; ~.. ~-- •• _,~ _: " ·\. ,,. .. • • • • • • • • -:.:~- ·• • • • • :· ~- -- • • ·~- , : . •• :.-'J:· .. _.:,:: .;'.; ·- : :· .. • 
,. • -- i ::~.-. • pe~s

0

ons who owd _' inoie than 50%· of the stocR ·of the ernploy±ri~f': >,· 
.- T •• co;~~ration regardless of the place of incorporation. "l

3
/ . • 

. . 
• . . • . • • . . .· 

• ·-: · .. -. . . , . .:-: . Sumitomo. seizes on the regulatory standard to :, urge 

. -.·. _:. -~\. -1hi:i~ :·nationality for purpo~es of the Tre~ty sh~uld be deter~ . 

tA .• ,:'.({ ' c.· •. ·· ' . ::n:::: ::t:::c::::e ~:::a::::: :e g:i::: :n:::· :::::::i:: I:h:: r::dcm 

~ .. , .: •.-:-. ·; -.· .:_.,;,,: · . . .. ,. __ _ . - . . .. . . • '' - . . ' • . . . t _~; , ;":'·>f:·:--,::·> '<··:. of choic_e _ .. provision ·is. imple mented. As Sumitomo is a wholly 
; :·- . •. · j • -· .: • . . • -·: . ,., . .. •• • • .-- • • . ' . . . 

I .: · , _. ·-. ~ :~ 

I
I . ;:,J; · 

• __ ;.~-_ ... ... 
-.~.-~-·_ .... 
• ~; ~ ::=--.--:- .... 
J 1- . -; • ,... . .. ~ 

_: ____ · .. 

owned subsidiary of a Japanese company, by this test Sumitomo 

also would be a Japanese company . The Court agrees with Judge 

Bue who, when presented with the same a rgum9nt, found tha t 

-10-



-·- -·- ··- ,. . . : • .: .· :.:.: . .. .. .::.;::: .c~: . :, _: ... •,•r . • • 

~~;~~? ... :'~< •• ·.·: 

f :t .... ,. ···, .· ,i" ' 
;:i,-,,..;..,,··:.J _. 

d ) 

l )ii •·• .··· "re~ort ~o the treaty trader guidelines to determine corporat/ ' j 
~::-::;J.·,·•::': ... _._._- . . . na t1.onal1. ty for purposes of interpretation o_f the Tr.~~t~- ~ro- _ .... ;:~ 

in the face of the clear defini tiOnal • • ....... ·)\ 
·t·· ·-.:~ 

: "' - :• · -
in Article XXII (3) of the Treaty itself:·,_, ·.:-·::· ;· • .[ 

- C,-. Itoh & Co., supra, F. Supp. at ~:
1

\ ,The ; ;:Cl 
: .;; 

. ' .. ?:t 
Treaty is 

i~\;._! :~;:// :_'. .,:i:• \: :-.. ~P~:ratin_g • in the Uni ~ed States, and vice versa, will not be_.:. ,.:':,<.: :_·:) 
:-:. 

such . has · neither .:: 
·,·-· .--. 

,., 

t6 invoke . the aegis of t~~-·Tie~ii~ 
. ·.,, ·. •·-· . 

f\-r:J .·:_\ ' ·'., ... /· ~, -··;'~~ ingly, .- the _· m?tion to dismiss the discrimin.-ation claim~ , .. on ,_th:= \, ·;\:,.J 
, ,:-_~ 

,:.:.. .,.·._. ·. 
;; /< :·~ :·- ~ : :-~~: -_~_.;,\ . :) .. -_ :.. -~ . . 

.. ' . . -
_.'./ : :,-: The Sectiori 19 81 Claims • .: •' · ·:•. -~ .. · .. •• . 

1. • : ··-

· . . -· ... ,:. -. The second issue before the ~0-~;;<i~}:·:~r~tl:-~ thJ __ ~:: -~o- ' · --~~-- '·-~·-J 
, .. : · .. ,. ·-. ,.. . : .. , . 15/ · · ... :._ - _,: • •• • • - • . ·c/ ::~~ 

visions . bf ~2 ,. U.S.C_. _ section 1981- .. aPI:?lY t? "claim~-,-~lleging 

•., . disc~i::~ati}}d ·based 'on ·· ~fax and nat~:·n~l origin. ·'. T~e. _l~;;: in 
~.,, . . , - · - •. . · .. ~: .. ···:.: .. •. :.- ·· _; · , . . :.•·;-__ • • · . . , __ .. - ::', · .. ··:.·:-. :_ .:.: .··· 
f..;, : -_<j :. ' .-- • this circuit, -·as • in others, . is clear that section 1981. does 
~f.:::·~~ ~-~-- :-., .• ., ::.:,_ .. > ":•l '. . • • .--:. . . . , 

E>:)f .. : . .-• . . :not apply : to.: sex discrimination~ 

IJ;~B;}L ,::(; ' . : i ~~~i::~v ~ ~a ::~:::::e!I:::::: ; : : : : ~ ~ ~: ~ ::: ~ ( ~: ~ :~::: ~ ~::::) 
f_'jf?\\·.:-/i_··., Y' Se~:/al~o ;~rt ···:; } ~~t~i-~~~~ S~e~l Co r p., 448 F ~ S;.i?? • 610 ( T-1.D . 
,> ..:S · :. .• • 
~- ' -~-1 
f:_: - 1 
_· ... ;._•~g 
;• : -. -- .,c 

Pa. 1978); Apodaca v. General Electric Co., 

(D.N.M. 1978). 

445 F. Supp. 821 

t?-:::-:·:~ ~ 
~ . - :.- .. : 

-·.! ./ . .-11- -· 

·.· ,• ... ... 

J . , 
·-··i 

1 
l 
! 
l 
! 
' 



• • !if t ,. ;:;:, _; 
~l :• .;. . which ha::w:::::a::::e t:: :u:::::n °:h:::::r:::i::

0
:: :::c~:6 ( i 

based on national origin are actionable under section :; - -~£ . . • . ·.r, • ·-·• 
question, it appears, that the Second Circuit . has not . ~1 

/ ~ 

·<'. :· ·_;{ 
· .. . :_-., -· <1 

. . . . . • -. -·· ·. ' ...... ·; 
v. Bethlehem Steel Corp. , supra; Martinez .. •• ·-- ! 

' . t 
• . -<:. _:;._. . :~ 

{D. Md~ • •• > . - ~-'J 

yet addressed. . Compare, e . ·g. , Apodaca v. General Electric : 

.. --
Animals, Inc., -430 . F. · supp. 186 -------------------'----- · '- . . ·. J 

(W. rj-7 . ·.i 
! 

Bud insk y v·. Corning Glass Works, • 425 F. Supp. 786 

-· 
i::·:·:-=~3~f :'.~·;· _;-:-:-:"<:,J~~-.:~'._ta. 1977). ; Kurylas v. United States Department of Agriculture~_:.·. :,; 

Su~p_.- _ 1072 (D.D.C. 1974) , · aff'd, ... _~14 -~ -2d ~-94 _ (D _·~--~·: Ci~\ (~;):l 

:with LaFore v. Emblem Tape & Label Co~~ 448 F. Supp; }824 -~~i 
:· ~\ ~--- :~ ;-• .'· -.· : • ·- • _:. , ,. ·• _·_<·_r.,:_:: _·:-_:.': . .' i.· .. ·•~ :. · •· ~: .. :· .:.: ::,' ":_.·· '.•:-::~: 

(D. · Colo . . 1978); Ortega v. ' Merit Insurance Co.; - 433_ F _.' 0 Supp. · ._:<,.- : ·.::-_:j 

-_ -/-<i '. -• _:_:,_ -~--- -•• ·., - : .::::" :~~-. -·:·.-,:-~-. _ .. >·TI;-Si-t.):_\<_ : /:,ri;:i(~r:::}j 
v. Gas Improv-~meht :c6~~ ( >:":-" ia ·-- F \ { :·=ri--?1 :::/'-' -:1 

·-· ', . - . ,. . -. ··, ... ::· •. , ._· .. ,':_..· •. :· .. '\ ', . -·: • .: ~j 

the court re; iewed ca~efuify·•.\ h~- J:egislative :-- · .i 
.- . • . . • • · • -. . . - -·: . . . ' . . :: ... , 

. . .. • . -'!: 
.- . f.~ .t;~ :t\\· -_:i ~):·.->}:istory;: of .. secti_oil' 1981 and concl~ded : that · th~ . section ,applie~r •• ··< 

;, :_ . -.. ··- 1 _.- •-· ·,. ·.• . .. . · · .. •.· • . -·~: ... . '• ~ :::-···: '.:·: __ ,- . .... ~ , . ·-.: · ::·:, : •;.''.•: 1: :· . . . - ,. ~ . : ·t-: .. . -.-.,:.· . .. •· :,---~ 

{;'. l tt:: ):; } ;; disf i7i~a~-i~~ b~sed On ra~~ .. and i}i~~a:<Jf}~i}' :· ••. rt th~n , , < , 1 
t.~~-:•.:-i ·-.:/ -: _,.- ·.·- • • • characten.zed _the alleged discrimination 'against Spa nish sur- - ! 
t -:,~_:\ltl ;/'/:·>.<>:· :"'·/\_:_ ~-.- -- :_·- -- , . .• - ' .. • . • / · · - .• ,.- - :, ·•- _ ~i 
E<': ,,-; _,:~- :· -- ·/ '· _ '. .· • named individuals as based on national ori.gin and held th2.t no i 
!';\/::f:-::·: ::::/\> ; :_-:>': ', . •' ' ,: <:'",'·-::-_, _·. · • ··<:.' :-::_'::-: ·, ., ·-'' -·:>· . -... ' -•. ···<·:':.-'.;_ ' i. -· • • 

f'< ;~-1° -· :-~ ·-·· ·: ·• iction • lay under section .1981. • •. The court .held _ j 

t;J ,}~~~t;\:i:Jy;:,_,:_;;":ti:t ! ~~!;;~~~~~:g;~~:ik;~:~~;~~ ~~:~~i~~~m~on. · · _.. •, ! 
-~:,:~t{~J :·_- ~-:~ :_,: ·.<::;:_:.<::·, -~_:-·-'·;; ~: _:_ / ,:::-~_,!-any of.· the rights enurnera ted i n tha.t . s e ct i on, 
t:L::l ': .··· • · to _-t he ~ x ~ent th~t s~ch ri ~hts ar~ en ⇒ o?ed 1:'Y 
: ,:-r---,-1 white citize ns o:c this n a tion. Discrimination 
-~----:•:::_, 1 on other grounds, such as religion, s e x, or 
:~-~< '<1 ~ .. _ .. nat i ona l origi n, t o wh i c h white c i ti z e n s may be 
~~-~:::; _J . .. i ·: su1? j ect ~ ':s well as whit'.= . non-ci ti~ e r:is, non-
2~;,:.:.,_~ _ •• --'. '-:· . · white citize ns, or non-wni t e non-ci ti 2ens, is 
~(-'.f~ -~--~_'._:-_:r•::· ••• 7 

' - _,. <·:·: ~<: ~ot proscribed by t he s t atute. 

-12-
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·----·· f.: ;_ . . ; ' 
/ ~ . • 

;- : ,: -· 
- • f • • 

.. :, ·.,:· .. :•, -''. _. ;-... : . 

,.:··.-

't - • ~ -.. 6' ' - .: . 
~ .J . --· • • . • . 

f:-~-~-"i ~•.j_· ·. 

1::i_:_.:_~_;_1,: __ 

- · : · <~;..::· 

,;::·.- ·_ ,._. 

7 

• • 
.. -.. 

--
"" 

, - - . -; · /: .. r J 
A few courts have held that if national origin disj ;,:. ,:::_<,f:-':-· _l 

68 F.R.D. at 15 (emphasis in original) 

-·cri-~ i nation .i.,s moti vated by -or i n distinguishable fro~ ;~~ia\\:'' :· -_:-_· ~ 
• -·- - · --• 17/ l 

_:disc'rirnination, a claim will be actionable under section °19si·i~:::-:7 _i 
: __ ·' :,:. . , ... _ 

• -~p_~:-<:.:··/ i_ 

un~ • 
-r. . ..... _.,,.;. : ~ 

HOwev~r, even were this Court. t o find the Jones analysi~ 

persuasive, on the facts of th~ instant action it dould not . 
_,; · 

equa"'te plaintiffs' claims that they have been discriminated • < :· • . ~ ' . - : . . . . .. . : ., ~ . 

against because they are not Japanese nationais with discrimin·a::.. 

I 
:~ 
~: 
a: 
t,· 

·t 
·1 

.~ 
tian based . on their race. Indeed, from a supe~f ici_al perusal ! 

•" : • -; . . - :! ~. 1 

-::f,:;:i ;i,:i:,:1

::: ~c::::: i::; a~::a::a:::: f :: _; ; ;:: ,;:: •. ;~:] :~r};/• .1 
:· <:I s i'ng, :: a.r\ .ad.~quate remedy for redress urn:3.er , Titl~_yrr,.-.: there :/ ;.,- t 

• ' ' . ,, ~~-:-; ·:~- · : -- \ '·. ' l " '• " · '._ ... :· '/ .:·· .. :. :·•_·.> \:-_:·- ••• I . •• • ;,:·'} 

i s :-ri~ ' need for them to strain to fit their grievances irito · tBe -.' - .,: 1 

, . _. 

j _ • ·•-•- , •. - , ~~d ~ i}ac i.a1 ~iscr imin~ tion. The . Couit ~o-n~J.ude,? th,;_t the -· ~ .- ·._ , '! 
~~:-~ . :l -r : :_·\ , :. t' :: ,_ J?.l~·i.r:itif:f ~ I allegations of discrimina t:Lon" based·. on :s~~:- and ,• _ .. :_~_>t--':] 

'.f : "\ .,. . .. nation~i origin are insufficient to sustai~ •-a: . cau~~'- of act'i6n :. ·. ·~5 
i";" :· -.• • _-'.i . . ·-. . ,_ .. ·- • _.- _~l 
,. . ._; .·, .- :· 
f .· ~ ,,. _under section 1981 and'. that these claims should be .' dismissea.. · - .r, ·'·· ·~ ·J ·-. ·· _,, 
.:._-; .. ,; -~ 

.-;.,~ •. ~ -~·• .. :· ---,-
~-~~/-_: .~) -~.- ;, .. _·-~.~ ::-"." ,. 

· 7 :.;_. -:.~ .... <_. ~::~-- .. ~, .. :· :--

iJ~1l}~~lID ... -.. 
---~ . . . . ' -· . . 

i '• ·,_ '1 
~- ~-·1 • fees . pursuant to 42 U.S.C. § 2 0 00e-S(k) a nd puniti ve dama se s - . - .": ! . . . . _... . 

.· .. 
• • 1 • • 

. The Counterclaims 
·- : --· 

_- Federal Rules of 
'! . . _. . .. • -~ • .-: \t •• •• ; 

counte r~laims for failur e to sta te a claim upon which reli. 2 f 

c ~n be gra nte d. Sumi tomo ccun t crcl a i ms, first, 

-· :·.· • • - .--1 

• •,• • • • • ••• •_'•.A•\ ,; ·/:·:.· -
_-:, _·: _..,:·: -·: __ : ::; , . , . --------_"r 

-· • .. ~ ~ 

! 

• _.·;-.-· . .. _ 

a ;nende d . 

f o r a ttorney 's 

(~(l <:t ,_ • _-b~ rea son of plaint iffs' -- ::~:ol ous and spu r i o us" i n s t itut icn 

l 

- ;~{~j;-"~;-ii.( ,.", ..... :.•· ,. ' ~· . . 
,,... ••• - .. -....,.,-. u -.·•" l • _ .. ._ . . ... -. ·· .-.· 
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N~:~:~:;:-1 • • • .• 

;;-<:··-~\·- , 

r~: •:•::·.~·~ t 

: ··. 

,,. -~ , ... ,, . 
~ . 

lti I : of this lawsuit "in bad faith, vexatiously, willfully and .... 
0 .. ~. ... ~ .. . .: . • - .. 

i!i'• . _.:; ·-:·., . ·:' -.. ~ 

!!II \'.;i • . . · ... : ::::~ :~:::~ e :::o:::a:::e:::~:::::::::::::: ::::~~::::::~ :::- -~,Aj 
t: ; :~ '_,.•, :--: '"·.:, .: . :· • ,.. abuse 0£ o cess; and fourth, for damages by reason of plairi-: <.~:".:: ·J 

l:{~~~}(:f \'.";:'. ·.·., ?f ~s' tortiaus interference with Sumitomo• s business op~ra~ '.i'),;~ 

=· : , . -r·· .. ... .. .. , , tio.,.ns. _· .. i\. ;}il 
• · · -· ,.. For the reasons discussed below, the motion is granted~ ... ~:.~·~::,~; 

: ... .' . . . . . . : :. . •. _.. .' ·~--·~~~ ;>;;-~(·~·~·J 
··< ·:- as to the first counterclaim only. • The remaining countercl~~ms·; . . -:.) 

as Sumitomo's the ories may be, 

to withstand a Rule 12(b) motion . .. : .• .. :.. .. · · = .... •• 

:•·.. ~~-: ~ 

I. Attorney's Fees 
•, , • . . . . · · .. .' .. 

. . . ··,~. : • • ·: . .-:·-·: . . . . ' 

'. · ·. _.· : ; · • .'- • ' · . •• ~ •• ••••• ,: '.'. · ·. ' · . ·c·.\ ';''.i/.':';::,tf 
Sumitomo, predicating its first counterclaim ·on .• section· ·:;·,-::_-.:: . 

. \;_ : :: :·. . . . · . .. '·. ;· ;,· .. . . :.·~:_:. ~t :~ .. -~~j 
. , . . . 

· 7.? ~ _(k) of Title VII, 42 U. S. C. § 20 00e~S (k) ; .. seeks re,covery • • ·:·.- .... • •• : \ 
·::· • ;~ ; ,• .. • • • t 

:: ._·:--.'l. \ :•'.o.:·::-•.- •.:.·· ·.· .. · for attorneys . fees expended to _date -and ·punit~ve _damages :for · ·· • 
f~;··-:·· -.·~·;;.: · : ! ·:·: .-:_. .·.<··· ··, •... ·.··:.-·.; ··.:· .. • . ••. : . . ,. :~_: .. :: .·.~.'~:·.: • . . · . . • ... •• . ... · .. ::"·., • .. ; ··~ . · . .-,:·.-:_._,< . . . . -~ 

f <--}Ji .- • _·. ·.: :· -- ·plain_~_~f ~.f -/ ,;w7~ngful ,conduct , in comme~c_ing an allegedly spuri;_ . 

:r ::~~} ',:,: ·-· ·> · o u s an·d f~ivolous Title VII action. Plai~-~i ffs move ·_. to dismiss 
~,--. ., 
i.r . · ~ •• -.: ! ~ ,· 

. -• .. 

• . ·•. ', . '• ••• • • --• • , I•. • 

this _couh_te.r?laim on the · gr~und that section_, 706_ (k ) • will not . 
.•: 

. :\·::·:.. . ' 
:.r •·. :; ·,'\ · / ,..· 

,, .. -. -· , ·, 

support an. independent claim for relief . .••• 
' .:.1. ' '·. • • . . :-. 

. :The 'question whe ther a d e fendant .can · r e que st section 
• !'i---' .-: 

oi counhercla{~ appears :lo b~ a novel one . 

\)l1f '::\.':·'· · /\~ · _:::\: The Court conclude s . that he cannot . Se ction. 706 (k ) pro viC:es : 

:{-;}_[;; "In any action or procee ding unde r this subchapter t h e court, 

~~~, in its discreti on, may allow the prevailing party . area-

...:14 -

.. · ,,. , ... ; • . 
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sonable attorney's fee as part of the costs " To treat ;-: 
•. /- . 

this section as creating a separate cause of action is . to ig-. . . . . . -

the words of the statute, which provide for reasonable 
,,. 

~ • . .... 
attorney's fees to the "prevailing party," in the context of 

or proceeding "as part of the costs" thereof~ 
-:_:i 

• . •!i 

t :,~<-:.i<J'\{<-:: ·:: __ _ \ - This language necessarily implies a finality that this li tiga-·· . . : 

l;i!;f ;:;,_~"/f \ t~tr~:::::t :::t ::::~:::::~ :::o::::g :::s::: ::::s :::~:~::::e-
:·, .. ~· . • . ;-:·,: : "' 

ju.dice toSumitomo's right to make later application to the · 
. . , . 

Cb~rt for reasonable attor~eyis fees if ~he Ti~ie VII action ~ : 
.. •. , .• .::· ~. ·•·~· -~- _: .:: - :~·--:;,.· • . .·.··,_: .. :18/ 

foundation.- . '·)>:<·'_:· , --; __ ·,·, , .t{}c,~nd . ~1:- ~~. : frivolous or without· 

':-<·>\:~-~-}-_\:··:_ :','.'/\· -:· •• -------------- -.~. ;. . ,• :· ' 

1{1 .. ·:;'.<;,ii: , Ji!I::i~f :;:: :: :;:;: ~:::::~: 

0 

i:::;;~:::i::a ::e a::s::d:::: •··ad~ 

'i t~i~trative a~d j·udiciai . proceedings~ ., The grava~en of the 
( " .. :'.:\. :. r· •• • 

-~ort' ct abus~ ~f' process is "misusing or misapplying process 
·. . . ~- . . . ~-. : ,· . 

. . , -.. _justifieC( in _itself fo:r an end other than that wh.ich it was . 
• : ;, . -. ·_ ; '._ ·:. ~ . ' • • 

:_; ·'. • .. -:, ' ~·~ ·, 

_ciesign_ed to accomplish," . Prosser, Torts . § 121, at -856 (4th 
. . . ' . . -~ 

;~d '. ' 1;71)\ or ·, stated in a~othel:' ,;ay, the tortious use of 
·. ·.: :.:.:. , : .~·: .: ,, ..... , .. -~ .... ' .:·: :' 

·,:> ",legal; pr~cess _ to attain some . coll a t2ral objective. 11 Eo-c:rd 
.... , .. .. · 

~Educatio~ ~~-· Farmin~daie •c1a~sroom Teac he~s, · 38 N.Y.2d 397, 

402; 380 N.Y.S.2d 635, 641, 343 N.E.2d 278 (1975). 
:- - f . .. .. -;. 

~!•~J;;'.;r;til:- ~:.;:::1. t~~t p ~aintiffs' P::::se in bringing 2rnCee<lings b e fore _ 

Sumi toPe> 

' ' ... : 

·. , . . , 
' 
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administrative and judicial tribunals has been to coerce 

Sumitomo into acceding to their demands for work assignments 

- fo r-which they were unqualified and for payment of additional -
~ompensation to ~hich they were not entitled. Such allega-

ions clearly satisfy the intentional elements of the tort of 
,.. 

abuse of p ocess. 

For purposes of a motion to dismiss, the court must 

accept the allegations of the complaint as true. Conley v. 

Gibson, 355 U.S. 41 (1957). Hence Sumitomo is entitled to 

prove that the true intent of the plaintiffs was not legiti­

mately to invoke the processes of the administrative agencies 

and the courts, but to coerce Sumitomo into yie ld i ng to their 

demands for promotion and hig~er pay . See California Motor 

Transport Co. v. Trucking [inl'i..nited , '104 U.S. 508 (1972). 

III. Prima Fa.cie ·rort 

The intentional infliction of t e m?ora l damage s without 

a legal motive--commonly refer red to as prima facie tort--is a 

tort r ecognizable at law. Smith v . Fid~litv Mutual Life I nsur-
---- · ··•·-· --- -· · ·- - - · • .. -----------

ance Co., 444 F. Supp. 594 (S.D.N.Y. 1978); Advance Music Corp. 

v. American Tobacco Co., 296 N. Y. 79, 70 N. E . 2d 40 1 (19 46 ). 

Its .elements are : (1) the inflicti o n of inte ntional harm 

(2) resulting in damages (3) without ~xcuse or justification 

(4) by acts or s eries of a cts that would ot~erwise be lawful. 

All must be established for the c a use of action to be u2h~ld . 

- , C: -
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Sommer v. Kaufman, 59 App. Div. 2d 843, 399 N.Y.S.2d 7, 8 

(1st Dep't 1977). 

/ In Board of Education v. Farmingdale Classroom 

Teachers, supra, the Board of Education brought an action 
-- -

against a teachers associatio~ and its attorney for abusing 
~ ,..~ 

l e gal pr ocess by subpoenaing, with intent to injure and harass 
~ 

- the school district, 87 t~achers to compel their appearances 

at an ioitial hearing before the public employees' relations 

board and refusing to stagger the appearances, so that the 

school district was forced to hire 77 substitutes. The New 

York Court of Appeals held that the complaint stated a cause 

of action for both abuse of process and prima facie tort. 

Discussing the prima facie tort claim, the court stated: 

The operati~e fact here is that defendants have 
utilized legal procedure to harass and oppress 
the plaintiff who suffered a grievance which 
should be recognizable at law. Consequently 
whenever there is _an intent iona l infliction of 
economic damage, without excuse or justifica­
tion, we will eschew formalism and recognize 
the existence of a cause o£; action. 

38 N.Y.2d at 406, 380 N.Y.S.2d at 644. 

Sumitomo's fourth counterclaim alleges that by the in­

stitution of vexatious federal and state administrative and 

judicial proceedings and by disruptive and harassing activity 

in the office, plaintiffs deliberately and without justifica­

tion inflicted terepo ral and economic harm upon Surnitono. The 

Court concludes that this allegation satisfies the els~ents of 

-17-
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prima facie tort and states a claim upon which relief can be 

granted. 

IV. Section 704(a) 

,. . _,_ - --
Finally, both plaintiffs and the EEOC, as amicus 

curiae, ~ssert that the counterclaims must be dismissed be­

cause the filing of charges before . the EEOC and the bringing 

of a Title VII suit are absolutely privileged. As the basis 

for this theory, they cite section 704(a) of Title VII, which 

forbids "discrimination against . employees for attempting 

to protest or correct allegedly discriminatory conditions of 

employment ." McDonnell Douglas Corp. v. Green, 411 U.S. 792, 
19/ 

796 (1973) .-

The Supreme Court has declined to resolve the issue 

whether "the protection afforded by§ 704(a) extends only to 

:the right of access [to the EEOC and federal courts] or well 
, 

beyond it." Emporium Capwell Co. v. Western Addition Com-

munity Org., 420 U.S. 50, 71 n.25 (1975). However, the Court 

has stated that ''[n]othing in Title VII compels an employer 

to absolve and rehire one who has engaged in. deliberate, 

unlawful activity against it." McDonnell Douglas Corp. v. 

Green, supra, 411 U.S. at 803. In attempting to define the 

limits of protected conduct under section 704(a), lower courts 

have relied upon the McDonnell Douglas language to concl~de 

that illegal activity and activity that unreason~bly inter-

-18-
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feres with the employer's legitimate interests are not immu­

nized by this provision. See Novotny v. Great American Federal 

Savings and Loan Ass'n, 584 F.2d 1235, 1261 (3d Cir. 1978); 
-/ 

Hochstadt v. Worcester Foundation, 545 F.2d 222, 231 (1st Cir . 
. 

1976) .-·- I EEOC v. Kallir, Philips, Ross, Inc., 401 F. Supp. 

6~( , 71-72 ,..(S.D.N.Y. 1975), the court stated: 

~ Under some circumstances, an employee's con-
duct in gathering or attempting to gather evi-

~· • ~--~~ dence to support his charge may be so excessive 
and so deliberately calculated to inflict need­
less economic hardship on the employer that the 

, employee loses the protection of section 704(a), 
just as other legitimate civil rights activities 
lose the protection of section 704(a) when they 
progress to the point of deliberate and unlawful 
conduct against the employer. 

The Court concludes that the cases cited above are 

dispositive of plaintiffs' contentions of iITL~unity. Sumitomo 

alleges not only that plaintiffs instituted spurious admini­

strative and judicial proceedings, but also that plaintiffs 

have been disruptive in the office, have endeavored to sabo­

tage Surnitomo's business, have engaged in calculated acts of 

insubordination, have urged other employees to violate their 

fiduciary duties to Sumitomo and have harassed and coerced 

those who would not, and have attempted to "purloin" confi­

dential corporate documents. Affidavit of J. Portis Hicks, 

sworn to July 11, 1978, ~ 9. Allegations of such aggressive 

and hostile tactics, which must be accepted as true for pur­

poses of a Rule 12(b) motion, cannot be dismissed on the basis 

-19-
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of section 704(a) 

Accordingly, plaintiffs' section 1981 claims and de­

fenda n t's section 706(k) counterclaim for attorney's fees are 

di?;ni sed. All other motions are denied. 

ordered. 

Da~ed: New York, New York 

June 5, 1979 

CHARLES H. TENNEY 

U.S.D.J . 

-20-



... ~ .. ,_ -. . ' .. 
7( •• -_:->·-.-· : • 

. - -~ .. ~ 
.,. . . ~ .. . ·., 

-· .- ·--
• . . 

.: •• • •. y; 

itr·~,i 

• • 
LISA M. AVIGLIANO, et al., 

Plaintiffs, 
- against-

77 Civ. 5641 (CHT) 

&ffMITOMO SHOJI AMERICA, INC., 
/ Defendant. 

---------------------------------------------------------------
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FOOTNOTES 

The complaint also includes a claim under the thirteenth 
amendment to the United States Constitution. As this claim 
apparentiy has been dropped, the Court sees no need to con­
sider its merits. 

The plaintiffs are.eleven women, all of whom claim to be 
citizens of the United States except for one who claims to 
be a citizen of Japan. The complaint offers no other de­
tails of _ plaintiffs' claims. 

"Integrated trading companies" engage primarily in the pur- · 
chase and resale of goods, mainly in impoit and export 
markets. According to the Affidavit of J. Portis Hicks, 
sworn to May 18, 1978, there are fewer than·a dozen inte­
grated trading companies and these account for more than 
50% of Japan's imports and exports. 

Reference in the jurisdictional statement to 28 U.S.C. §§· 
2201 and 2202 (the Federal Declaratory Judgment Act) re­
mains a mystery to the Court, which can discern no basis 
for this relief. Plaintiffs seek judgment (1) enjoining 
the defendant from engaging in the alleged unlawful employ­
ment practices, both current and future; (2) directing the 
defendant to promote plaintiffs to executive and other mana­
gerial and sales positions and to institute a training pro­
gram to upgr2de plaintiffs and to take affirmative action 
to remedy the effects of past discriminatory practices; 
(3) for compensatory and punitive d a mages ; and (4) for the 
cost of the action with reasonable attorney's fees. Unless 
plaintiffs wish to enlighten the Court, the demand for de­
claratory relief will be stricken. 

Preface, Treaty of Friendship, Commerce and Navigation 
Between The United States of America and Japan (A2ril 2, 
1953) . 

See United States v. R.P. Oldham Co mpany, 152 F. S~??· 818 
(N.D. Cal. 1957). 
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21 Th"is provision has been paraphrased bJ the court in United 
States v. R.P. ·oldham Cpmpany, supra, 152 F. Supp. at 823: 

-- [B]y the terms of the Treaty itself as well as 
by established principles of law, a corporation 
organized under the laws of a given jurisdiction 
is a creature of that jurisdiction, with no 
greater rights, privileges or immunities than 
any other corporation of that jurisdicti9n. 

Itch-America contended, as does Sumitomo, that subsequent 
developments and expansion of the concept of standing 
renders obsolete the Oldham analysis of the standing of 
corporate subsidiaries. Citing Calnetics Corp. v. Volks­
wagen of America, Inc., 532 F.2d 674 (9th Cir. 1976), both 
Itch-America and Sumitomo argue that the Oldham test has 
been implicitly overruled by a liberalized standard. In 
Calnetics, a private antitrust action was commenced against 
a United States-incorporated subsidiary of a West German 
corporation and its wholly owned American-incorporated air 
conditioning subsidiary. The district court found that the 
defendants had violated the antitrust laws and ordered, 
inter alia, a seven-year import ban in- the United States of 
Volkswagens with factory-installed air conditioning. 

The Ninth Circuit reversed the finding of antitrust viola­
tions and questioned the remedy imposed because the effect 
might be to discriminate against West German products in 
contravention of the German-American Treaty of 1954. Judge 
Bue has distinguished C~lnetics, and this Court concurs in 
his analysis: 

Read in a light most favorable to Itoh-Arnerica, 
Calnetics stands for the proposition that a United 
States incorporated subsidiary of a foreign corpo­
ration has standing to raise the claim that the 
Treaty rights of its parent may be affected by 
court ordered relief. . In Calnetics the Court 
of Appeals determined that the import ban ordered 
by the trial court might discriminate against the 
products of VW-Germany in contravention ·of that 
company's Treaty rights. By contrast . . Itoh­
Japan [the parent company of Itoh-~.rnerica] has no 
Article VIII(l) right to_ staff Itoh-~.merica. Ac-

ii 
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cordingly. . even if Itch-America has standing 
to invoke the Treaty rights of Itoh-Japan, it can 
claim no shield against application of Title VII 

~ to its own employment practices. 

Spiess v. C. Itoh & Co. (America) , Inc. , supra, F. 
Supp. at 

The EEOC also filed an amicus brief in support of plain­
tiffs' motion to dismiss the counterclaims. See text infra. 

See te·xt infra. 

It is disturbing that, in concluding that companies doing 
business and companies incorporated in the United States 
are to be treated equally under the Treaty, the State De-
partment quotes only the first portion of the definitional 
section: "Article XXIII [sic] defines 'companies' as 
'corporations, partnerships, companies and other associa­
tions, whether or not with limited liability and whether 
or not for pecuniary profit.'" The State Department ne­
glects to quote the following sentence, which states that 
companies formed under the applicable laws of one of the 
parties are deemed companies thereof . 

12/ Subsequent to the filing of the district court's Memorandum 
and Opinion in Spiess v. C. Itoh & Co. (America), Inc., 
supra, the opinion l~tter submftted by the Department of 
State to the EEOC was brought to the attention of that court, 
and a motion was filed requesting certification of the March 
1~ 1979 Order to the United States Court of Appeals for the 
Fifth Circuit pursuant to 28 U.S.C. § 1292(b). 

Reconsiderinq his decision in iight of the State Department 
letter, Judge Bue reaffirmed His holding that Itoh-Arnerica 
is a company of the United States under the terms of the 
Treaty and concluded that the opinion letter did not warrant 
reversal of the court's prior order. 

Nevertheless, certification was granted because 

[t]he Court concludes that the March 1 Order i n­
volves a controlling question of law as to which 
there are substantial grounds for difference of 
opinion and that an irnrnediate appeal may r:iateri-
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iv 

ally advance the ultimate determination of this 
litigation. 

Spiess v. C. Itoh & Co. (America), Inc., 
(~.D. Tex. Apr. 10, 1979). 

F. Supp. 

Accordirlgly, the following question was certified to the . 
Fifth Circuit: 

Does the 1953 Treaty of Friendship, Commerce 
and Navigation between the United States and Japan 
provide American subsidiaries of Japanese corpora­
tions with the absolute right to hire managerial, 
professional or other specialized personnel of 
their choice, irrespective of American law pro­
scribing racial discrirni11a tion in employment? .. • 

Id. at 

The Manual is distributed to all State Department consular 
offices and to the offices of District Directors of Immi­
gration. 

The State Department guidelines are promulgated for the 
purpose of determining an individual's immigration status; 
they are not designed for the purpose of defining a corpo­
ration's juridical status. Two decisions from this district 
lend support to this conclusion. 

In Tokyo Sansei v. Esperdy, 298 F. Supp. 945 (S.D.N.Y. 1969), 
an action for review of the determination of the district 
director of the Immigration and Naturalization Service ("INS")· 
was brought by individuals who had been denied treaty trader 
status. Their corporate employer , a wholly owned subsidiary 
of a Japanese corporation, joined in the action as a plain­
tiff. The district court upheld the administrative deter­
mination denying treaty trader status and noted that 

the question [whether the employer has standing] 
is substantial and it seems likely that without 
the individual plaintiffs, the cor?oration, hew­
ever great . its incidental · "interest" as a busi­
ness matter, could not maintain the suit. And 
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with the individuals in the case, the corporation, 
strictly speaking, is unnecessary .... 

Ict. - ; t 9 4 8 n. 4 . 

Simai~rly, in Nippon Express U.S.A., Inc. v. Esperdy, 261 
F. Supp. 561 (S.D.N.Y. 1966), a subsidiary of a Japanese 
e xpress company sought review of the denial by the INS 
district director of an application made by the corporate 
employer on behalf of an alien employee for continuation. 
of her status as a treaty trader. The district court con­
cluded that 

[t]he Immigration and Naturalization Service 
has the responsibility for deciding [treaty trader 
status]. There is no merit to plaintiffs' conten­
tion that the Japanese employer itself may confer 
that status upon any employee it chooses. 

Id. at 565. 

Section 1981 provides: 

All persons with the jurisdiction of the 
United States shall have the same right in every 
State and Territory to make and enforce contracts, 
to sue, be parties, give evidence, and to the 
full and equal benefit of all laws and proceed­
ings for the security of persons and property as 
is enjoyed by white citizens, and shall be sub­
ject to like punishment, pains, penalties, taxes, 
licenses, and exactions of every kind, and to no 
other. 

1.-..§_/ Although the Supreme Court has not yet considered whether 
an allegation of national origin discrimination may be 
actionable under section 1981, it has extended the protec­
tion of that provision to "racial discrimination in private 
employment against white persons." McDonald v. Santa Fe 
Trail Transportation Co., 427 U.S. 273, 287 (1976). 

A number of courts have perrni t ted Hispanic ind i vL:fo,:: ls t:o 
sue under section 1981 upon ~vidence that the alleged dis­
crimination was racial in character. See Enri~uez v. 
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Honeywell, Inc., 431 F. Supp. 901 (W.D. Okla. 1977); 
- ~artinez v. Hazelton Research Animals, Inc., 430 F. Supp. 

186 (D. Md. 1977); Cubas v. Rapid American Corp., Inc., 
42G ~- Supp. 663 (E.D. Pa. 1976). However, in Budinsky 
v. Corning Glass Works, 425 F. Supp. 786 (W.D. Pa. 1977) 
an employee's allegation of discrimination based on his 
Slavic national origin failed to state a cause of action 
under section 1981. Similarly, an allegation of discrimi-

~ nation by a Polish-American failed to state a cause of 
action under this provision in Kurylas v. United States , 
Department of Agr~culture, _373 F. Supp. 1072 (D.D.C. 1974) 
aff'd, 514 F.2d 894 (D.C . . Cir. 1975). 

18/ In Christiansburg Garment Co. v. EEOC, 9 8 ·S. Ct. 6 9 4, 701 
(1978), the Supreme Court defined the circumstances under 
which an attorney's fee should be awarded when the defen­
dant is the prevailing party: 

[A] plaintiff should not be assessed his opponent's 
attorney's fees unless a court finds that his claim 
was frivolous, unreasonable, or groundless, or that 
the plaintiff continued to litigate after it clear­
ly became so . 

~/ 4 2 U.S. C. § 2000e-3 (a) That section provides: 

.It shall be an unlawful employment practice for an 
employer to discriminate against any of his employ­
ees ... because he has opposed any practice made 
an unlawful employment [)ractice by . this subchapter, 
or because he has made a charge, testified, assis­
ted, or participated in any manner in an investiga­
tiori, proceeding, or hearing under this subchapter. 

vi 
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