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as a result of the injury. The doctor diagnosed the cause of the
injury as trauma with a blunt object, inconsistent with the par-
ents’ story of an accident or fall because of the location of the
laceration inside the protective bony orbit of the eye.

Nicole told her teacher she fell. The teacher did not believe
her and called the case in to the state central registry of child
abuse. The social services investigator on the home visit ar-
ranged for Nicole to be examined at the hospital emergency
room, where the child told doctors and nurses that her daddy
kicked her in the head with his boot. Nicole’s father was subse-
quently arrested for felony assault and endangering the welfare
of a child. At the time of his arrest, he was wearing steel-toed
work boots.

At the hearing, Nicole is extremely active, sliding down in
her seat, climbing over the arm of the chair, chatting to her new
foster mother and the prosecutor. The judge, seated at the con-
ference table with everyone else, asks Nicole about her favorite
television programs and about school. Then she begins to ques-
tion Nicole about the difference between the truth and a lie.
Nicole answers thoughtfully and seems to understand both the
importance of what she is being asked and the meaning of an
oath in court. When asked if she ever told a lie, Nicole admits
she told her mother she’d cleaned up her room when she
hadn’t. As the judge probes further into the child’s perception
of the truth, Nicole slouches further down in her chair, finally
slipping off completely onto the floor. Unperturbed, the judge
continues to address questions under the conference table until
Nicole pops up again in her chair.

Considering the extremely young age of the child, the
judge decides to extend the inquiry further than usual in mak-
ing a determination of the swearability of the child as a wit-
ness. She asks the social worker and the foster mother to re-
count what Nicole told them about the cause of her injuries
and their opinion of the child’s sense of reality and general
truthfulness. Their accounts are consistent with what Nicole
said at the hospital and what she told the prosecutor.

Finally the judge explains to the little girl what will hap-
pen next with the case in court, including the possibility that
she will have to take an oath and testify at trial against her
father, who will be present in the courtroom. Asked if she will
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do that, the little girl shrugs her shoulders and nods yes. The
judge then asks her some more questions about what an oath
means and what happens to people who tell lies, particularly
in court.

The judge asks both attorneys if they have questions con-
cerning the proceeding. The prosecutor asks for an extension of
the temporary order of protection which was issued at arraign-
ment to prohibit the father from seeing his daughter. The judge
inquires of the social worker what the plans are for visitation.
Assured that only supervised visitation at the social service
agency will be permitted, the judge issues the order of protec-
tion. The judge will announce her decision concerning whether
the child understands the nature of the oath and possesses the
requisite testamentary capacity to be sworn and give
testimony.?®

Jury Presentations and Defense Motions to Dismiss the
Indictment

The child victim’s testimony may be the only direct evi-
dence at trial; all other evidence is likely to be circumstantial. If
the prosecution intends to rely on the child’s testimony at trial,
the child must testify before the grand jury or at the preliminary
hearing as well.®® In some states, the child’s testimony may be
recorded on videotape and the tape played to the grand jury.®

29. Before the judge ruled on the swearability of the child, the father pleaded guilty
to a reduced charge of misdemeanor assault. During allocution of the plea, the defendant
maintained that he lost his temper when the baby was crying and thought Nicole
slammed the baby’s fingers in the door. Angry, he kicked Nicole in the head, causing the
laceration over her eye, and causing her to fall backward, where she hit the back of her
head on a pipe. The defendant was sentenced to probation, with the condition that he
present proof to the court by a certain date of his attendance at counselling sessions. He
was warned that failure to comply with the conditions of his probation would result in
reopening the case.

30. Some states, such as New York, require every felony to be charged by grand jury
indictment; other states, such as Iowa, permit a felony to be charged either by grand jury
indictment or by a prosecutor's information. In lowa, after the prosecutor’s information
is filed, a preliminary hearing on the evidence to support the instrument may be re-
quested by the defense. Many of the techniques described for the grand jury presenta-
tion are equally applicable to a preliminary hearing.

31. The trauma to the child witness may be reduced by videotaping the child’s testi-
mony and replaying the tape at the grand jury and for trial preparation instead of mak-
ing the child repeat his or her testimony several times in front of new sets of people. If
the videotape is played to the grand jury in lieu of live testimony from the child, the
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Whether the child is testifying live or on videotape, the
prosecutor must indicate on the record before the grand jurors
that the child was deemed capable of being sworn by a judge;
and the child must take the oath.3?

Some twenty states have no special requirements for hear-
ing testimony from child witnesses.?® In many other states, a
child under a given age (generally ten or fourteen) may not tes-
tify at a criminal trial without some precautions to ensure the
reliability of the testimony, most commonly by judicial examina-
tion of the child’s ability to understand the nature and purpose
of an oath.** This inquiry by a judge is necessarily informal and
need not be on the record or conducted in the presence of the
defendant or his counsel.®®

grand jurors must be given the opportunity to formulate additional questions for the
child. If the questions are material and relevant and have not been answered by any
other witness or through physical evidence, the prosecutor must bring the child before
the grand jurors to answer the questions. If there has been careful preparation before
interviewing the child on videotape, however, and adequate circumstantial evidence is
presented, the grand jurors probably will not have to recall the child for questions. In
addition to assault or homicide charges, crimes such as endangering the welfare of a
child or the equivalent statute based on the tender age of the victim should be charged.
See, e.g., N.Y. PENAL Law §260.10 (McKinney 1983). Evidence of the child’s age must
then be presented to the grand jury, usually in the form of hospital records or the par-
ent’s testimony. It should not be necessary to recall the child for such evidence. See, e.g.,
People v. Anderson, 99 A.D.2d 560, 470 N.Y.S.2d 946 (1984).

32. People v. Vasquez, 119 Misc.2d 896, 464 N.Y.S.2d 685 (Sup. Ct. N.Y. Co. 1983).

33. States permitting anyone to testify include Arizona, Arkansas, Colorado, Dela-
ware, Florida, Maryland, Michigan, Mississippi, Nebraska, Nevada, New Jersey, New
Mexico, North Dakota, Oklahoma, Pennsylvania, South Dakota, Washington, Wisconsin,
and Wyoming, following the Federal Rules of Evidence, Rule 601.

34. The common law presumption of competency to testify applied to children over
age fourteen. It is a rebuttable presumption that a child under the given age cannot give
sworn testimony. See, e.g., People v. Smith, 104 A.D.2d 160, 481 N.Y.S.2d 879, (1984).
Statutorily, six states presume competency at age ten; one state, New York, uses age
twelve; two states use age fourteen; five other states say a “child” must understand the
oath to testify; and twelve states specify that every witness, regardless of age, must un-
derstand the oath. In practice, some five year olds may be swearable; eight to ten year
olds usually are swearable and may be excellent witnesses at trial; eleven to fourteen
year olds are almost always swearable and able to testify with relatively few problems.

35. The preliminary examination by the presiding justice as to the competency of

a witness of tender years is not evidence in the action. It is not addressed to any
issue, and is for the consideration of the court only, not of the jury. It is usually
an informal conversation upon indifferent subjects, designed to put the child at
ease so that he will talk naturally. His intelligence and ability to tell the truth
are tested by noting his answers and his general appearance.
People v. Johnson, 185 N.Y. 219, 77 N.E. 1164, 1167 (1906) (such examination need not
be on the record); State v. Richey, 107 Ariz. 552, 490 P.2d 558 (1971) (defendant need
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The testimony of any child who is found to be capable of
taking the oath by a judge shall be given the same weight as the
testimony of any adult witness.*® Nor is the examination by the
judge required to be in any set form or length as long as it is
clear from the record that such an examination occurred and the
judge found sufficient reason for his or her determination that
the child possessed the requisite testamentary capacity.®

not be present). But see Kentucky v. Stincer, cert. granted, No. 86-572, 55 U.S.L.W.
3411 (Dec. 8, 1986).

36. People v. Palladino, 237 N.Y.S.2d 266 (Westchester County Ct. 1962).

37. People v. Nisoff, 36 N.Y.2d 560, 369 N.Y.S.2d 686, 330 N.E.2d 63 (1975) (child
answered questions about the oath meaning “to swear to tell the truth;” the child was a
top student, she was “able to articulate the difference between right and wrong, she was
aware of the fact that telling a lie was wrong and lying was a sin for which she would be
punished by both God and her parents.” Id. at 640); People v. Parks, 41 N.Y.2d 36, 390
N.Y.S.2d 848, 359 N.E.2d 358 (1976) (list of factors which the judge may consider during
examination of the child witness, noting that “the question of witness competency is a
matter of law to be determined by the court, and it is the traditional and exclusive prov-
ince of the jury to determine whether the witness’ testimony should be credited and, if
so, what weight it should be accorded.” Id. at 367). See People v. Bokeno, 107 A.D.2d
1051, 486 N.Y.S.2d 108 (1985) (discussion of the sufficiency of an examination of a
child’s understanding of the oath); and People v. Rowell, 88 A.D.2d 647, 450 N.Y.S.2d
216 (1982), rev’d on other grounds, 59 N.Y.2d 727, 463 N.Y.S.2d 426, 450 N.E.2d 232
(1983). But see People v. Ranum, 506 N.Y.S.2d 105 (App. Div. 1986) (rev’d for failure to
conduct a voir dire of two eleven-year-old witnesses sufficient to demonstrate that the
children understood the nature of an oath or the penalties for not telling the truth before
swearing them as witnesses).

We, the trial judges, sitting not only as judges but also as jurors, had the oppor-
tunity and duty to observe this child while she was on the stand and in the
courtroom, and by all the perceptive facilities of the human mind and sensibility
which we respectively may possess did evaluate, study and appraise this child.
She could not be sworn, and had an apparent disinclination and distaste for the
subject matter of the inquiry as well as resentment for the matters which the
child so apparently would have preferred to have totally put out of mind in heal-
ing forgetfulness. Once she had mentioned any relevant fact she resisted any and
all efforts to get repetition or particulars by simply stating, “I forgot,” not only
an effective defense mechanism but also a tactic which made direct examination
and cross examination most difficult. That which we know as “the judicial pro-
cess” has, in the case of very young children, definite blocks and limitations in
getting at the full and whole truth, but it should be noted that all children are
not so uncooperative. Very young children are not infrequently the most wholly
truthful and credible of witnesses, blessed as they so often are by a widelensed
observation of all that happened, unshuttered and untinted by interests, train-
ing, preconceived ideas or prejudices, as well as total recall of all they have ob-
served; almost perfect powers of perception and recollection not too frequently
found in their elders. We have here no such “little movie camera mind” in this
child, as is sometimes encountered in the very young witness. But until such
future times as a more perfect science of getting at the whole and full truth is
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Pinpointing the time of occurrence of each incident of abuse
is essential for charging purposes in order to permit the grand
jury to return a true bill.>® Where a true bill is returned, the
defense may move during discovery for a bill of particulars; if
the indictment is sufficiently narrowed by the bill of particulars
to amplify the facts as they develop during the preparation of
the case, it will survive judicial scrutiny.®®

The purpose of requiring specificity of dates and times of

proved and accepted, the judicial process as we know it will be confronted by its

own limitations in dealing with the testimony of the very young child. The re-

counting of a most unpleasant personal experience in the over-impressive solem-
nity of the formalism of the Court can be for the very young quite a horrendous
experience. Alas, we judges in black robes are most strange, awesome creatures

to some of the young witnesses, and our courts are a far cry from the familiar

secure and happy haunts of children. The child’s as yet not-too-developed pow-

ers of expression, articulation and narration are paralyzed and choked by its

embarrassment at finding itself the central point of inquiry by strange men in a

very strange place.

People v. Price, 33 Misc.2d 476, 226 N.Y.S.2d 460 (1962).

Children are excellent witnesses who answer questions literally and who notice de-
tails adults often miss, according to recent research on the abilities of child witnesses.
Johnson & Foley, Differentiating Fact From Fantasy: The Reliability of Children’s
Memory, 40 J. Soc. Issugs 33-50 (1984); Studies of Children as Witnesses Find Surpris-
_ing Accuracy, N.Y. Times, Nov. 6, 1984. See also Jones, Can a Three-Year-Old Child be
a Witness to Her Sexual Assault and Attempted Murder, 10 CHILD ABUSE AND NEGLECT
253 (1986); Melton, Children’s Competency to Testify, 5 Law & Hum. Benav. 73, 76-77
(1981).

38. Where the child is unavailable to testify through death or inability to be sworn,
or where there have been a series of abuses over the past several years of the child’s life,
it is necessary to isolate the time of each alleged incident in order to charge each crime
separately. Many young children, even if sworn as witnesses, have difficulty thinking in a
chronological adult-time sense and may not be able to tell exactly when the abuse oc-
curred. Re-interviewing the child on this point may be necessary to establish the ele-
ments of the crimes charged.

39. People v. Morris, 61 N.Y.2d 290, 461 N.E.2d 1256, 473 N.Y.S.2d 769 (1984) (the
indictment charging the crime occurred “on or about or during” a period of one month
was upheld. The test is whether the time period was unreasonably vague and whether
the prosecutor intentionally failed to disclose information or to investigate the case with
due diligence); People v. Cassiliano, 103 A.D.2d 806, 477 N.Y.S.2d 435 (1985); leave
den’d, 63 N.Y.2d 704 (1985), cert. den’d 105 S.Ct. 1176 (a period of nineteen months
held too vague); People v. Faux, 99 A.D.2d 654, 472 N.Y.S.2d 230 (1984) (“on or about
and during” one month of one unspecified year during a four-year period held insuffi-
cient and indictment dismissed); People v. Willette, 109 A.D.2d 112, 490 N.Y.S.2d 290
(1985) (“June 1983 and July 1983” in indictment, narrowed by bill of particulars to “in
the late evening or early morning hours” upheld as sufficient as to specificity of time
charged). Note that the defense must renew the motion to dismiss after the bill of partic-
ulars is filed to preserve the issue of lack of specificty of dates in the charging instrument
on appeal. ’
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the crimes charged in the indictment is to provide adequate no-
tice to the defendant to enable him or her to prepare a defense,
to locate alibi witnesses, and to avoid double jeopardy.*® Proce-
durally the defense will move to inspect the grand jury minutes
and to dismiss the indictment.*' The defense may renew the ar-
gument in a motion to dismiss at the close of the people’s case or
object to the indictment in a post-conviction challenge on the
grounds that the indictment was factually insufficient.*?

Two final issues are relevant to establishing every element
of the crime during the grand jury presentation or the prelimi-
nary hearing: whether one spouse may testify against the other
spouse in a case of child abuse;** and whether there must be in-
dependent corroboration of the child’s testimony.** The excep-
tion to the spousal exclusion rule applied in cases of domestic
violence, where there is unlikely to be any eyewitness other than
the victim,*® has been interpreted to extend to cases of child

40. See U.S. Const. amend. VI and related provisions of state constitutions, e.g. N.Y.
Consr. art. 1, § 6 (McKinney 1982), and relevant sections of state criminal procedure, e.g.
N.Y. Crim. Proc. Law §§210.45, 200.50 (McKinney 1980). See also State v. Fahy, 201
Kan. 366, 440 P.2d 566 (1968).

41. People v. Curtis, 76 Misc.2d 128, 130, 350 N.Y.S.2d 315, 319 (Sup. Ct. N.Y. Co.
1973).

42. People v. Pelchat, 62 N.Y.2d 97, 464 N.E.2d 447, 476 N.Y.S.2d 79 (1984)(facts
insufficient to support indictment);People v. Barlow, 88 A.D.2d 668, 4561 N.Y.S.2d 254
(1982)(indictment not factually insufficient).

43. See Parnas, Judicial Response to Intra-Family Violence, MINN. L. Rev. 585, 597-
98 (1970); see also Note, Developments in the Law of Privileged Communications, 98
Harv. L. REv. 1450, 1536 (1985) for an analysis of familial privileges in general. “During
the last fifteen years alone, at least eleven states have passed laws rendering the marital
privilege unapplicable in cases of charged child abuse and neglect.” United States v. Al-
lery, 526 F.2d 1362, 1367 (8th Cir. 1975). See, e.g., Jowa CoDE ANN. §235A.8 (West 1965).

44, The traditional corroboration requirement in certain crimes, e.g., N.Y. PENAL Law
§§130.15, 115.15 (criminal facilitation), 165.65 (criminal possession of stolen property),
210.50 (perjury), and 255.30 (adultery and incest) (McKinney 1980), is due to the nature
of the crime and can be differentiated from the corroboration required of the victim of
child abuse (like the corroboration required of the testimony of an accomplice), where
the requirement is due to the nature of the witness. People v. Curtis, 76 Misc.2d 128, 350
N.Y.S.2d 315 (Westchester County Ct. 1962). But see People v. Palladino, 237 N.Y.S.2d
266 (Westchester Co. Ct., 1962) (sworn testimony given same weight as any other sworn
witness). Note that corroboration in sex offenses is no longer required in many states,
except where lack of consent arises solely from the young age of the victim. See, e.g.,
N.Y. PenaL Law §130.16 (McKinney 1985).

45. Eyewitness and physical evidence are rare in most child abuse cases. Berliner,
The Child Witness: The Progress and Emerging Limitations, 40 U. Miami L. Rev. 167,
171 (1985). The typical case for the prosecution consists of 4-5 witnesses: the treating
physician, the arresting officer, the social worker or teacher, the person who first ob-
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abuse as well as of spouse-battering.*¢

Where the defendant denies the commission of the crime,
an indictment must be dismissed if there was no evidence to cor-
roborate the unsworn testimony of the child.*” Even where the
defendant confesses to the crime, cases have held the confession
insufficient to convict without some corroborating evidence.*® A
confession may be corroborated by the testimony of a child and/
or by medical testimony regarding the nature, age, and causation
of the injuries; an unsworn child’s testimony, conversely, may be
corroborated by the defendant’s confession or by circumstantial
evidence regarding the injuries.*®

Circumstantial evidence of the existence of symptoms of the
so-called “battered child syndrome”®® coupled with the exclusive
opportunity of the defendant to have committed the acts of
child abuse are sufficient to convict for assault or even for homi-

served the injuries and brought the child to the hospital and perhaps the child victim,
Medical records, photographs or x-rays of the injury, and the object (electric cord, belt,
stick, etc.) used in the assault may be introduced into evidence. The typical defense case
consists of the defendant testifying that it was an accident or that someone else must
have done it, and one or two witnesses who saw the defendant with the child in good
health.

46. United States v. Allery, 526 F.2d 1362 (8th Cir. 1975)(prosecution for attempted
rape of defendant’s daughter brought in federal court because alleged crime took place
on Federal territory—an Indian reservation in North Dakota) (“rule that one spouse
cannot testify against the other in a criminal case is subject to exception where the
spouse commits a crime against the other spouse or against a child.” Fep. R. Evip. 501,
Fep. R. Crim. P. 26, and 18 U.S.C.A. §1153 (West Supp. 1986).

47. People v. Zigles, 119 Misc. 2d 417, 463 N.Y.S.2d 352 (Suffolk County Ct. 1983).

48. People v. Price, 33 Misc. 2d 476, 226 N.Y.S.2d 460 (Ct. Spec. Sess. 1962)(prosecu-
tion for endangering the welfare of a child).

49. People v. Murray, 40 N.Y.2d 327, 353 N.E.2d 605 (1976), cert. denied, 430 U.S.
948 (1977) (corroboration of confession required to extent of proving the corpus delicti.

50. “Battered child syndrome,” a recognized medical diagnosis, refers to the symp-
toms of abuse of a child which may go undetected at first. Indications are several severe
or suspicious injuries to a child over a short period of a year or two, for which injuries
the parent has no adequate explanation or insists they were accidents, and for which the
parent may have taken the child to a different hospital each time. The term is attributed
to Kempe in 1982 building on earlier work from the 1940’s by Caffey and others on the
problem of multiple limb fractures and chronic subdural hematoma in young children, as
described by C. H. Wecht and G. M. Larkin, The Battered Child Syndrome in Warner
&Braen, supra note 2, at 25.

See, e.g., State v. Tanner, 675 P.2d 539 (Utah 1983); State v. Boucher, 468 A.2d 1227
(R.I. 1983) (listing states which recognize the “battered child syndrome”); State v. Hall,
183 Mont, 511, 600 P.2d 1180 (Mont. 1979); State v. Bass, 385 N.W.2d 243 (Iowa 1986);
Tevlin v. People, 715 P.2d 338 (Colo. 1986); and United States v. Azure, 801 F.2d 336
(8th Cir. 1986).
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cide.®® A suspicion of battered child syndrome may occur to a
physician, social worker, or law enforcement officer who notices
too many bruises in atypical locations for the child’s age, spiral
fractures, or other bone fractures which are unlikely to occur ac-
cidentally.®* There are limits on what opinions an expert may
express; for example, expert opinion testimony as to whether
children in general tell the truth when reporting abuse has been
held inadmissible.®®* A medical expert may give opinion testi-
mony on the nature of the weapon used in an assault and the
time of the assault based upon an examination of the shape, na-
ture and age of the injuries sustained by the child victim.*

Pretrial Motions and Hearings

Pretrial defense motions generally attempt to limit or define
before trial the scope of the evidence which will be admitted at
trial, such as unconstitutionally obtained evidence which would
taint the jury.®® Pretrial hearings on suppression motions or mo-

51. People v. Arca, 72 A.D.2d 205, 424 N.Y.S.2d 569 (1980)(affirming conviction for
murder in the second degree of three-month-old infant by mother based on circumstan-
tial evidence)(citing N.Y. Crim. Proc. Law § 460.50 (McKinney 1971)).

52. State v. Tanner, 675 P.2d at 56 (medical examiner testified that multiple bruises
on child’s chin were not consistent with a fall).

The angle, depth, and location of the laceration, bruise, or burn may reveal whether
it could have been self-inflicted by the child, or whether it could only have been deliber-
ately inflicted by an adult. Certain scars and bruises can be identified as caused by beat-
ing a child with particular objects, such as belt buckles. Whether scar tissue has formed
or whether a bruise is blue, black, or greenish-brown in color indicates the age of the
wound. More difficult to gauge is the likelihood that the injury will heal over time.

53. State v. Bass, 385 N.W.2d 243 (child abuse investigator improperly asked for his
opinion of whether children truthfully report sexual abuse in general).

54. Straight welt marks on a child’s back or the back of his thighs are indicative of a
beating with a belt, whereas hooked welts are typical of a beating with an electrical cord
doubled over several times. Other marks are typical of a beating with a broom handle or
a two-by-four or some other blunt object, such as a large metal cooking spoon used to
beat a child’s head until the scalp splits open. See State v. Morton, 230 Kan. 525, 683
P.2d 928 (1982) (conflicting explanations given by defendant for infant’s fractured skull
include: “accidental” fall out of chair and trying to blame others; unwillingness of de-
fendant to take child to hospital); State v. Hall, 183 Mont. 511, 600 P.2d 1180 (1979)
(subdural hematoma and subsequent long spiral fracture of child’s femur inconsistent
with parent’s explanation); People v. Kailey, 662 P.2d 168 (Colo. 1983) (whiplash-shaken
infant syndrome, indicated by bruises on the head, a bulging fontanel, subdural bleeding
and retinal hemorrhaging).

55. U.S. ConsT. amends. IV, V, and XIV. Obviously raising the issue once the physi-
cal evidence has been admitted at trial is too late to prevent harm if the judge rules to
suppress the evidence. As a strategic decision, the prosecution may serve notice of intent
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tions in limine in child abuse cases most frequently relate to the
voluntariness of statements made by the defendant to police of-
ficers,®® physical evidence in the nature of the weapon used to
beat the child or photographs and x-rays of the child’s injuries,®”
out-of-court statements of the child concerning the abuse,*® and
evidence of defendant’s prior convictions, particularly where
there are prior incidents of child abuse.®®

to introduce certain evidence (such as photographs of demonstrative evidence or evi-
dence of prior bad acts) with an offer of proof to give the court an opportunity to con-
sider the admissibility of the evidence without the pressure of a jury waiting.

56. Every state’s criminal law is well developed on the right to a hearing on the ad-
missibility of defendant’s statements to police officers; invariably, the issue is one of vol-
untariness in which the defendant claims the statement was coerced in one form or an-
other and the prosecutor introduces testimony of the officer to show the defendant was
advised of his Miranda rights before making statement and was not tortured to obtain
the confession. See, e.g., State v. Huntley, 15 N.Y.2d 72, 255 N.Y.S.2d 838, on remand,
46 Misc.2d 209, 259 N.Y.S.2d 369 (1965).

57. Autopsy photographs showing that a two-year-old’s skull had several hematomas
indicating at least six blows to the back of the head with a blunt instrument were admit-
ted at trial, although the judge limited the number of photographs, eliminating ones
which were repetitive or where the prejudicial effect of the photographs of the skull after
the autopsy outweighed their probative value. The photographs were used during the
testimony of the medical examiner. State v. McGinnis, No. 12560 (Dist. Ct. Webster Co.
Towa June 8, 1983) (trial of live-in boyfriend of mother of deceased child for first degree
murder, where defense was that the child fell down the stairs and bumped her head
while defendant was home alone with child; defendant was convicted of manslaughter
and served sentence of only two and a half years).

58. A child victim’s out-of-court statements to doctors, social workers, or police of-
ficers (whether in the form of a videotape of the child making the statement or the testi-
mony of the person to whom the statement was made) may be admissible as an excep-
tion to the hearsay rule, even where offered to prove the truth of the matter asserted
therein. Various courts have found various theories for admitting the child’s statements,
although some courts require the traditional proof of unavailability of the witness at trial
or various “indicia of reliability.” See Ohio v. Roberts, 448 U.S. 56 (1980). See also Note,
A Comprehensive Approach to Child Hearsay Statements in Sex Abuse Cases, 83
CoLuM. L. REv. 1745 (1983); and Note, The Testimony of Child Victims in Sex Abuse
Prosecutions: Two Legislative Innovations, 98 Harv. L. Rev. 806 (1985).

A child’s statement to the so-called “outcry witness,” a relative, friend, teacher or
social worker to whom the victim talks about what happened, usually soon after the
crime, is generally admissible in rape cases and, by analogy, to sex abuse and physical
abuse cases, for the purpose of establishing that the report was made but not for the
content of what the victim said. See, e.g., People v. Mackley, 60 A.D.2d 791, 400
N.Y.S.2d 658 (1977).

59, If the defendant takes the stand, a prior conviction for child abuse may be fully
explored during cross-examination after a pretrial hearing to determine if the probative
value outweighs the prejudicial effect of the evidence. People v. Sandoval, 34 N.Y.2d 371,
314 N.E.2d 463, 357 N.Y.S.2d 849 (1974). The questions are designed “to reveal a dispo-
sition or willingness on . . . part [of defendant] to place self-interest ahead of principle
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IV. TriAL
Voir Dire

Exploring potential jurors’ feelings about parents hitting
children is essential during voir dire on a trial for physical abuse
by a parent of his or her child.®® Relevant state law definitions of
“serious physical injury” or “dangerous instrument” or “intent”
must be explored with jurors in the spirit of investigating atti-
tudes and possible prejudices which would prevent a fair trial.®!
Jurors’ responses to questions concerning the justification de-
fense for parents claiming they were disciplining their child and
their ability to consider the sworn testimony of a child against
his or her own parent may reveal prejudices which would make a
fair trial impossible and certainly will be pivotal to the outcome

and society, proof that was relevant to suggest his readiness as a witness to do so again.”
People v. Duffy, 36 N.Y.2d 258, 262 (1975)(citing Sandoval). In practice, the defendant
usually meets the burden of proof of prejudice and the prior conviction is inadmissible at
trial.

The prior conviction (as well as prior incidents of child abuse which would normally
be inadmissible as uncharged crimes) may be admissible at trial for the limited purpose
of establishing motive or to disprove the defense of accident or mistake. People v. Moli-
neux, 168 N.Y. 264 (1901). Recent cases permitting prior child abuse to be introduced at
trial include Sims, supra note 1, at 118; United States v. Vega, 776 F.2d 791 (8th Cir.
1985); Smarr v. Virginia, 246 S.E.2d 892 (1978) (defendant claimed defense of accident at
trial, but had appeared on television talk shows as an abusive parent talking about beat-
ing her children); State v. Johnson, 318 N.W.2d 417 (Iowa) cert. denied sub nom. lowa v.
Johnson, 459 U.S. 848 (1982); Payne v. State, 249 Ga. 354, 291 S.E.2d 226 (Georgia
1982). If the defendant takes the stand, testimony by the defendant at a prior trial may
be used for cross-examination, as prior inconsistent statements to impeach the credibil-
ity of the witness.

60. In the trial of a mother for hitting her eight-year-old son over the head with a
metal cooking spoon, causing a gash requiring six stiches to close and possibly causing
permanent developmental damage to the boy’s eyesight, one potential juror admitted
disciplining her own five children by hitting them on the back or buttocks when they did
something bad. Asked what she used to hit the children, she replied, “a metal cooking
spoon.” Recovering quickly, the prosecutor asked, “But did you ever hit them in the
head or hit them so hard they ended up in the hospital?” Answering no, the juror was
retained on the jury that ultimately convicted the defendant of assault and endangering
the welfare of a child. People v. Santiago-Roman, No. 4K000993 (Crim. Ct. Kings Co.
N.Y. 1985).

61. Misconceptions may become apparent as to what the law of the state defines as
the crime of child abuse; the voir dire process of questioning an individual juror may
correct those misconceptions and educate other potential jurors as well. Obviously, any
trial lawyer will remind jurors that it is the judge who will instruct them on the law; it
may be useful to inquire if anyone has a problem following the judge’s instructions on
the law if they happen to disagree with the law itself.
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of the trial.®? |

The Courtroom

At whatever point the prosecutor anticipates using a child’s
testimony, it is essential to walk the child through the court-
room, letting the child sit in the witness box and see where the
judge, the courtroom reporter, the lawyers, and the jury will
be.®®* The prosecutor should also consider asking the judge to
close the courtroom to persons who are not required to be pre-
sent during the child’s testimony.®

62. General questions concerning jurors’ own experiences with children, as parents,
babysitters, teachers, relatives, etc., are crucial. Concentrating on questions about chil-
dren the same age as the victim in the case on trial, the attorney for either side may need
to know whether the potential juror has ever had responsibility for a child that age; if so,
if the juror personally disciplined the child; how they disciplined the child; and whether
they draw any distinctions between acceptablé and unacceptable means or degrees of
punishment of children.

Any schoolteachers on the panel, particularly grade school teachers, should be ex-
amined concerning physical punishment in the classroom and their ideas of what parents
should be doing at home about discipline. Teachers should also be asked about their
ability to differentiate the classroom from the courtroom when determining the credibil-
ity of a child’s testimony. At school most teachers would want to hear from both sides
before deciding a dispute between two children; in court, they may hear only from one
side, the child victim, and be asked to decide what happened and whom to believe after
hearing only one side. Jurors should be asked if they have any personal experience with
abused children in any way, through friends or family or through personal exposure to
the problem. Potential jurors should be given the opportunity to answer personal ques-
tions at the bench outside the hearing of the other potential jurors. See State of Oregon
v. Middleton, 294 Ore. 427, 657 P.2d 1215, 1220 (1983). Many jurors now are aware of
child abuse from the media. A number of public figures have recently revealed their own
personal histories as victims of child abuse, and are helping others talk about the reality
of the problem. See, e.g., P. HAwkiNs, My FIGHT AGAINST CHILD ABUSE—A PERSONAL
StorY AND A PusLic PLEA (1986); Angelou & Winfrey, Angelou and Winfrey Reveal
Common Bond as Child Rape Victims, JET, May 26, 1986, at 38; C. CRAWFORD, MOMMIE
DEAREST (1985). The trial judge will admonish the jurors that once selected, they should
not read about or watch television on the subject of child abuse until the verdict is
reached. See Gonzales v. State, 593 S.W.2d 288 (Tenn. 1980) (burden on state in child
abuse trial to prove no prejudice resulted from broadcast of television special, “Sybil,”
on subject of child abuse on evening that jury was in recess during deliberations; case
remanded for a new trial for a showing as to whether any juror saw the program and if
so, whether they were influenced). Id. at 293.

63. Some court systems have children’s centers where trained day care personnel or
social workers help children play or snack while they are waiting to testify or waiting for
an adult to finish in court and take them home.

64. Some twenty states permit the exclusion of spectators from the courtroom: Ala-
bama, Alaska, Arizona, California, Florida, Georgia, Illinois, Louisiana, Massachusetts,
Michigan, Minnesota, Mississippi, Montana, New Hampshire, New York, North Caro-
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Direct and Cross Examination of Witnesses®®

The testimony of the child victim of abuse will be the only
direct evidence in most child abuse trials, which presents
problems for both the prosecution and defense.®® The highly
charged emotional impact of the facts alleged in the indictment
and the cumulative effect of the expert medical and social ser-
vices testimony regarding the nature and extent of the injuries’
to the child and the causation of those injuries will create a
heightened context for the child’s direct testimony about how
the defendant scalded, beat, kicked, or otherwise abused him.®

lina, North Dakota, South Dakota, Vermont, and Wisconsin (although in Wisconsin and
California the exclusion of spectators applies only to the preliminary hearing). Other
proposals to help the child victim survive the ordeal of testifying at trial against a parent
or parent substitute have been introduced in many state legislatures, such as restricting
adjournments or continuations of the trial, and methods to limit the child’s exposure to
the alleged abuser in court. Even absent a statute, any attorney or the judge sua sponte
may simply ask spectators to leave during the child’s testimony, or avoid multiple ad-
journments when a child is on the stand.

65. General trial techniques and strategies are not the subject of this article, which is
intended to highlight those aspects of the investigation and trial unique to criminal cases
of physical abuse of children. The investigatory and pre-trial stages of a criminal case
have been emphasized here, since the disposition of cases depends on the careful resolu-
tion of legal and evidentiary issues at the early stages of the case, immediately following
the report of suspected abuse. Techniques for opening and closing arguments in child
abuse cases are similar to those in any other trial involving medical testimony, one wit-
ness, and circumstantial evidence. The litigator’s personal style and sense of the jurors’
reactions to the case and the witnesses, as in any other trial, will be the best guide in
preparing opening statements and summations.

66. Potential problem areas at trial include difficulties in eliciting the child’s testi-
mony, even though the child has recited the facts several times before entering the court-
room and taking the stand; challenges to the admissibility of the expert witness’ testi-
mony on the battered child syndrome or opinion evidence on the age and causation of
the injuries to the child; the admissibility of prior convictions for child abuse or neglect
or a history of abusive treatment of this child or others; and the admissibility of hearsay
statements made by the child victim to police, social workers, doctors, or others. Even
scheduling of witnesses for trial may become more complicated than in some other trials
because of the demands on the time of doctors and other medical people and the desire
to protect child witnesses from unnecessary trips to the courthouse and to limit the dis-
ruption of school schedules and placement efforts for the child.

67. The prosecution will be concerned about the ability of the child to withstand the
pressure of the courtroom situation and speak as openly and consistently as the child did
earlier in the investigation and pre-trial preparation, particularly if the child is extremely
young or has trouble recalling chronological events. The defense will be concerned about
the devastating effect the child’s testimony will have on the jury and the need to make
the defendant appear sympathetic to the jury or credible in his defense. Cross-examina-
tion by the defense of the child may attempt to show the child is confused or inaccurate
or fantasizes so much that he does not know what is real and what is make-believe; the
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One innovation in presenting the child’s testimony, the use
of closed circuit television®® in the courtroom, has received much
attention in the media but has not been used frequently.®® The
physical arrangement of the cameras allows the child to testify
from a room with only the cameraperson, prosecutor, and a sup-
port person for the child present; the defense attorney may be
allowed in the testimonial room or may watch the television
screen in the courtroom with the defendant, the judge, and the
jury.” The debate over the use of this technology concerns the
potential infringement of the constitutional right to confront
and cross-examine witnesses against the defendant and the defi-
nition of that right as a “face-to-face” meeting of the defendant
with his accuser in the television age.”

defense may also try to show the jury that the child’s statements to law enforcement or
medical witnesses were not spontaneous but were in response to leading questions put to
a child eager to please the adults questioning him. Cross-examination of the defendant,
should he or she testify, should highlight inconsistencies and cover-up attempts in the
defendant’s actions after the injuries occurred, and may include using prior testimony
(Family Court transcripts may be obtained with an unsealing order from the criminal
court) to impeach the credibility of the defendant.

68. Closed circuit television, as defined in the statutes in states permitting its use at
trial, is live two-way television which permits the transmission of sound and picture from
one room to another but which is not broadcast over any frequencies for public
reception.

69. Only a few states, including Texas, Louisiana, New Jersey, Kentucky, and New
York, permit closed circuit television in cases of child abuse. The Kentucky statute is
being reviewed in Commonwealth v. Willis, 716 S.W.2d 224 (1986). In New York, the
child must first be determined to be “vulnerable” at a separate hearing with expert testi-
mony regarding the trauma to the child resulting from a courtroom confrontation with
the child’s abuser; this provision is only available in sexual abuse cases. N.Y. CriM. Proc.
Law §§ 65.00-.30 (McKinney Supp. 1986). Under this standard, only the Bronx District
Attorney’s Office among the five D.A.’s offices in New York City has tried a case using
closed circuit television since the law took effect on July 24, 1985, People v. Algarin, 129
Misc.2d 1016, 498 N.Y.S.2d 977 (1986).

70. State v. Sheppard, 196 N.J. Super. 448, 484 A.2d 1330 (N.J. Super. Law Div.
1984), permitted the child to testify through the use of video equipment with defense
counsel present. Under the New York statute allowing live closed circuit television, the
judge determines whether the defendant will be present in the testimonial room or in the
courtroom. People v. Algarin, 129 Misc.2d at 1018, 998 N.Y.S.2d at 979 (CCTV allowed
for testimony of young child concerning abuse in the PRACA day care center in the
Bronx). Regarding the mechanics of such testimony, in a case of an adult kidnapping
victim too traumatized to confront her abductor at trial, a videotaped deposition was
arranged, with defense counsel present; defendant, who was listening and watching from
another room, could summon counsel with a buzzer anytime he wished to confer. United
States v. Benfield, 593 F.2d 815, 817 (8th Cir. 1979).

71. US. Const. amend. VI; and state constitutions, e.g., N.Y. Consr. art. I, § 6. In
person confrontation in court as required under the constitution may be satisfied by the
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Sentencing

Eluvis, age ten, testified at trial that his mother beat him on
the head with a metal cooking spoon, then locked him in the
bathroom all night. She left the house the next morning with
the other children, leaving him bleeding. Relatives found him
and took him to the hospital. He also testified that she pun-
ished him when he was hungry by giving him bread with ciga-
rette butts ground into it and hot sauce that burned his mouth
when she forced him to eat it. Elvis’s older brother took the
stand for the defense, claiming Elvis had lied about their
mother. The jury brought back a guilty verdict within thirty
minutes.

Prior to sentencing, the judge conducted an extensive in-
vestigation of her own, telephoning the school and speaking to
teachers and administrators about Elvis and the other five chil-
dren still in the home in order to decide whether they too were -
in danger and should be removed. The judge decided there
were overwhelming indications that a functional family unit
existed, although the children assumed the role of taking care
of their mother in many ways. The judge ordered immediate
counselling for the mother and all the children; the placement
of a homemaker or health aide in the home every afternoon to
teach the mother basic nutrition and house-keeping skills; loca-
tion of afterschool programs for the children remaining at
home; the continuation of Elvis’s placement with a loving and
supportive foster mother; and a temporary restraining order to
prevent any family members from interfering with Elvis. Since
the defendant appeared to use her children as a crutch in deal-
ing with her limited understanding of English, the judge or-
dered her to enroll in English classes immediately. Sentencing
was adjourned for several months to allow the defendant’s par-
ticipation in these programs to be established and monitored.
By the date of sentencing, the judge was satisfied that some
progress was being made towards the independent functioning
of the defendant as a responsible adult. Supervised probation

use of closed circuit television; actual physical meeting to satisfy the confrontation clause
was rejected in Algarin, where the court found that “this literalistic reading of what our
Constitution requires is without merit.” People v. Algarin, 129 Misc.2d at 1021, 998
N.Y.S.2d at 981.
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with the conditions established during the pre-sentence investi-
gation was ordered. The foster mother indicated an interest in
adopting Elvis, who had been with her approximately two years
since the criminal assault occurred. Elvis was doing well in
school, had gained weight, and was extremely outgoing and
communicative in contrast to his appearance and behavior
when first brought to court.”®

V. CONCLUSION

The most important thing to remember for any attorney in-
volved in the trial of a child abuse case, whether as judge, prose-
cutor, or defense attorney, is that the victim was a child. At a
trial, eliciting or evaluating the testimony of a child witness re-
quires sensitivity, awareness, and understanding.

Efforts to minimize the trauma for child witnesses in the
criminal court, while protecting the defendant’s right to a fair
trial, include the following suggestions:

1. Coordination of investigation by social services, law en-
forcement and prosecution;

2. Use of a child advocate or support person for the child
during pre-trial stages and at trial;

3. Prevention of repeat interviews where possible;

4. Establishment of special prosecutors and detectives as-
signed to Child Abuse Units in district attorney’s offices and po-
lice departments;

5. Use of technology such as videotaped testimony for the

72. These extraordinary measures were taken by Judge Amy Juviler in the case of
People v. Santiago-Roman, No. 4K000993 (Crim. Ct. Kings Co. N.Y. 1985). Generally
judges rely on the Bureau of Child Welfare recommendation and sentencing recommen-
dations from the prosecutor and defense attorneys.

Once the jury returns a verdict of guilty, the pre-sentence investigation usually fo-
cuses on social workers’ and psychologists’ evaluations of the total family structure, the
possible risks of abuse of other children remaining in the home, the educational history
of each child, and future medical needs of the child victim. Any problems of substance
abuse or complicating adult relationships involving the defendant which could affect the
child must be evaluated for treatment needs and prognosis of success. Teachers, neigh-
bors, priests, and others need to be interviewed; community resources such as after-
school programs and daycare need to be developed. The cooperation of the defendant is
a critical element in the court’s decision whether to allow supervised probation or
whether to require jail time. Mitigating in favor of probation or lenient sentences, which
shock advocates for children, is the frequency with which child abusers are first-time
offenders, and the hesitancy of judges to jail persons after their first convictions.
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grand jury and closed circuit television where possible at trial;

6. Evidentiary reforms geared to the special requirements
of child witnesses;

7. Community education through media, schools, etc., in-
cluding referral services for information and counselling of
parents;

8. Child abuse prevention programs (fundable through
surcharges on birth certificates, marriage licenses, or divorce de-
crees) demonstrating a greater concern of the entire society for
the well being and safety of its children;

9. Adequate day care centers for children, home health vis-
itor programs, and crisis intervention nurseries and hotlines.

The trial of child abuse cases calls for creativity in eliciting
testimony; awareness of jurors’ reactions to shocking evidence
and young witnesses; and a willingness to become involved with
medical experts, social workers, therapists, and educators in
dealing with complex issues of family structure and the safety of
a child.



