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MEMORANDUM OF LAW OF DEFENDANT-APPELLANT SUMITOMO
SHOJI AMERICA, INC. IN SUPPORT OF MOTION FOR AN
ORDER REOPENING RECORD ON APPEAL AND STRIKING
CERTAIN REFERENCES IN AMICUS CURIAE BRIEF OF
EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

PRELIMINARY STATEMENT

Defendant-Appellant Sumitomo Shoji America, Inc.
("Sumitomo") submits this Memorandum in support of its motion
for an order pursuant to Fed. R. App. P. 10(e) reopening the
record on appeal herein, to allow Sumitomo to undertake disco-
very with regard to certain matters referred to in a document

not part of the record on appeal which was mailed to this Court
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by the United States Equal Employment Opportunity Commission
("EEOC"). Sumitomo also requests an order striking said docu-
ment and ordering deletion of all references thereto in the

EEOC's brief on this appeal.

BACKGROUND

The relevant background of this motion is set forth
at pp. 3-4 of the October 1, 1980 affidavit of J. Portis Hicks
submitted in support of this motion. Briefly, the facts are as
follows:

This is an interlocutory appeal from Opinions and
Orders of the United States District Court for the Southern Dis-
trict of New York (Tenney, J.) dated June 5, 1979 and November
29, 1979.* This Court granted Sumitomo permission to appeal by
Order filed May 19, 1980. The record on appeal was certifiead
to this Court on June 26, 1980. Sumitomo's brief and the Joint
Appendix was filed on August 29, 1980.

On September 26, 1980, the EEOC mailed to this Court

an amicus curiae brief. On the same day, without notice to or

first obtaining consent of this Court or opposing counsel, the
EEOC, by a transmittal letter signed by an EEOC staff attorney,
also submitted to this Court a so-called "diplomatic note" (the
"note"), cited in the EEOC brief as support for its contention
that the Order of the District Court should be affirmed. The

"note" was not presented by the EEOC to the Court below and is

* Such Opinions and Orders are set forth in the joint Appendix
at A 108 et seq. and A 359 et seq.
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not part of the record on this appeal. At page three of the
"note", it may be seen that one "L. Prager" participated in its
preparation, and that his initials were required thereon before
its dissemination.

"L. Prager" is counsel for the EEOC on this appeal,
and is listed in the Washington Monitor's Federal Yellow Book
as "Assistant General Counsel for Amicus Curiae Briefs." Mr.
Prager's participation in drafting the "note" was not disclosed
in the EEOC staff attorney's September 26 letter to this Court,
nor in the EEOC's brief. Furthermore, Mr. Prager also failed
to disclose his participation in preparation of the "note" on
yet another occation, despite the opportunity to do so. 1In an
affidavit sworn to October 1, 1980, apparently signed before
his receipt of Sumitomo's motion papers, Mr. Prager sought to
justify submission of the "note" by stating that he had "con-
cluded that the Commission was obligated to call to the atten-
tion of the Court of Appeals the most recent official government
position on the issue presented in Sumitomo." (see October 1,
1980 affidavit of Lutz Alexander Prager at 43, a copy of which
is annexed as Exhibit 2 to Hicks Reply Affidavit of October 6,
1980) (herein "Prager October 1 Affidavit").*

Also, at page 3 of the "note", it may be seen that
its preparation in draft form commenced in May, 1980, after
Sumitomo had petitioned this Court for permission to appeal.

Despite this fact, the "note" was not actually signed or issued

* Such October 1, 1980 affidavit was authored in response to a
letter written by Sumitomo's counsel withdrawing its consent to
participation in the oral argument by the EEOC.
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for another four months, and then only after the record on
appeal had been certified, and Sumitomo had filed its brief on
appeal, and had filed the joint appendix.

On discovering that Mr. Prager had participated in
the preparation of the "note," Sumitomo filed the instant motion
and requested an immediate hearing before this Court. By Order
dated October 6, 1980, this Court ordered that Sumitomo's motion
should be heard on October 17, 1980, together with the argument

of the appeal herein.

ARGUMENT

THE RECORD SHOULD BE RE-OPENED

FOR DISCOVERY AND THE NOTE AND

REFERENCES THERETO IN THE EEOC
BRIEF SHOULD BE STRICKEN

Ex parte supplements to a record on appeal offend the most ob-
vious requirements of Rule 10 of the Federal Rules of Appellate
Procedure. Fed. R. App. P. 10(a) defines "record on appeal" as
follows:

The orginal papers and exhibits

filed in the district court,

the transcript of proceedings,

if any, and a certified copy of

the docket entries prepared by

the clerk of the district court

shall constitute the record on

appeal in all cases.

Fed.R. App. P. 10(e) states that the record on appeal

can be supplemented in three ways: by stipulation of the par-

ties, by sua sponte action of the court, or by proper applica-




tion to the Court of Appeals. Material submitted in disregard
of these requirements should be stricken from the record on

appeal. See Panaview Door & Window Co. v. Reynolds Metal Co.,

255 F.2d 902, 922 (9th Cir. 1958).

These safeguards relating to the record on appeal
are intended to protect the integrity of the appellate process
and ensure fairness to the parties, and also are to be observed
as a matter of professional ethics, government lawyers included.
See e.g., N.Y. Judiciary Law app., Code of Professional Respon-
sibility, E.C. 7-14 (McKinney 1975). As stated by the Fourth
Circuit, in rejecting a similar attempt to bolster an argument
by appending certain affidavits to a brief:

[wle are disturbed that these
affidavits were not a part of the
record for appeal; they were
merely inserted by counsel for
the defendants without notice in
their printed brief. See, Rule
10 F.R.A.P. An reference to
material not in the agreed record
for appeal, much less its inclu-
sion in a brief filed with the
Court, is both improper and cen-
surable. [emphasis added.]

United States v. Anderson, 481 F.2d 685, 702 n.19 (4th Cir.

1973) aff'd 417 U.S. 211 (1974).

This Court, in Bersch v. Drexel Firestone, Inc., 519

P.2d 974, 998, n.55 (24 Cir.), cert. denied 423 U.S. 1018

(1975), has expressed similar disapproval of efforts to circum-
vent appellate procedure, noting that where one wishes to sub-

mit new material, a motion to re-open the record should be made.



In addition to its having been improperly submitted
to this Court, the "note" also reflects obvious elements of
having been prepared for the purposes of this litigation and,
in particular, this appeal. The EEOC failed in both its letter
of transmittal and its brief to apprise this Court of Mr.
Prager's participation in the drafting of the "note" -- a docu-
ment purporting to be a conclusion of the United States Depart-
ment of State on issues presented on this appeal. By his own
admission, Mr. Prager's involvement in the drafting of this
document was not incidental or ministerial, but rather, in-
volved substantive input on at least two occasions.¥*

The EEOC attempts to justify Mr. Prager's participa-
tion in the preparation of this document as merely an incident
of a "normal government practice of interagency coordination..."
See October 3, 1980 Opposition by EEOC to Appellant's Motion For
Order Re-Opening Record On Appeal and For Order Striking Mater-
ial Submitted by EEOC at 2 (herein "EEOC Opposition Papers")
This statement is belied by the EEOC's own internal organiza-
tion directives which disclose that it is the EEOC's "Office of
Interagency Coordination" -- not the Assistant General Counsel
for Amicus Curiae Briefs -- which is specifically charged with
providing "assistance and information to federal departments
and agencies with respect to interpretation and techniques of

application of Federal EEOC legislation, orders and policies."”

* See October 3, 1980 Affidavit of Lutz Alexander Prager In
Opposition to Emergency Motion For Reopening Record On
Appeal and Order to Strike Material Submitted By EEOC at 42
and Y3 (herein "Prager October 3, Affidavit.")
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(EEOC Order 110, EEOC Organization Mission and Functions at
5-2, 5-3 (May 9, 1979), (attached hereto as Exhibit 1). There-
fore, Mr. Prager's participation in preparing the "note" was
not, as the EEOC asserts, a function of the "normal practice"
of this agency. On the contrary, it was to create support for
the EEOC's position on this appeal.*

Finally, Mr. Prager belatedly asserts that his sub-
stantive role arose at the "request" of the State Department.
(Prager October 3 Affidavit at ¢2). It strains credibility to
suppose that Mr. Prager, a person so regularly involved with the
litigation process, could accidentally‘ignore fundamental pro-
scriptions against referring the Court to "probative documents"
prepared by counsel without disclosing the fact ofbcounsel's
participation. Truth should need no disguise. The "note" here
at issue should have been referred to this Court under the only
title it could honestly have been given -- an argumentative
statement in support of the EEOC's position which its counsel

helped prepare. See Hazel-Atlas Co. v. Hartford Co., 322 U.S.

238, 247 (1944). This was not done. That it was not done
merely underscores that the "note" is inherently unreliable
because the statements asserted therein reflect an advocate's

bias on the issue before this Court. See Palmer v. Hoffman,

318 U.S. 109, 113-14 (1943); Pittsburgh Press Club v. United

States, 579 F.2d 751, 758 (3rd Cir. 1978).

* In this regard it appears Mr. Prager was successful. Before
this motion was made, showing that Mr. Prager's participat-
ing role in preparing the "note" had been exposed, the EEOC
stated that the note "reflect[s] a change in the State De-
partment interpretation of the Treaty...." (EEOC brief at 9).

.




The EEOC's failure to disclose Mr. Prager's role in
preparing the "note" raises serious questions regarding the
integrity of statements asserted therein which are central to
the "conclusion" the note purports to reach. For example, what
"records" were "extensively" reviewed by the State Department
in reaching its conclusion? What is stated in the March 17,
1980 document to which the "note" refers and allegedly responds?
Why does this note refer with approval to the reasoning employed
by the Court below in this litigation, when the last allegedly
"official" statement of the State Department on the subject re-
fused to comment on such reasoning? Why did the State Depart-
ment not disclose to the Danish government that the June 5,

1979 decision of the District Court in this litigation, cited
with approval in the "note", was modified by a later decision,
which among other things expressed greater doubts about the
correct outcome of Sumitomo's motion to dismiss this litigation?

The EEOC's "eleventh hour" submission of the "note"
warrants a reopening of the record on appeal to allow Sumitomo
to discover vital matters asserted therein only recently dis-
closed. This should especially be done where statements as-
serted in the attempted submission by the EEOC raises issues
central to the disposition of the appeal (as even the EEOC
itself claims). In this type of situation, this Court has
the power to direct that the record be reopened, to allow

discovery of matters asserted in the "note", and then be




returned to this Court for scrutiny on appeal. See United

States v. Chesapeake & Ohio Railway Co., 281 F. 2d 698, 702

(4th Cir. 1960).

This Court should not overlook the anomalous position
in which Sumitomo has been placed by the EEOC's litigation tac-
tics. This submission by the EEOC on the eve of oral argument
has forced Sumitomo to argue against the propriety of the sub-
mission of the "note", and in so doing, to address its contents.
The EEOC knew that such would be the case when it submitted the
"note". That attempt to gain unfair advantage, by deliberate
violation of this Court's rules, should not be permitted. In
this situation, the administration of justice requires a re-
opening of the record to allow Sumitomo a full opportunity to
explore the matters in the "note" asserted to this Court. The
necessity for such discovery is not diminished by the EEOC's
belated assertions in the Prager Affidavit of October 3, 1980.
Those disclaimers came only after the disclosure of his role in
creatiﬂg the "note", and should not be given weight on this
motion. This Court should order that the record on this appeal
be reopened to allow discovery on the September 9, 1980 "diplo-
matic note" under supervision of the District Court, and fur-

ther order that pending such discovery, said "note" be stricken




and all references thereto be deleted from the brief filed

herein by the EEOC.

Respectfully submitted,

WENDER, MURASE & WHITE

Attorneys for Defendant-Appellant
Sumitomo Shoji America, Inc.

400 Park Avenue

New York, New York 10022

(212) 832-3333

Of Cousel:
J. Portis Hicks

Lance Gotthoffer
Terence F. Brennan
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= DIRECTIVES TRANSMITTAL T

SIMIECT. ORGANLZAYION, MISSTON AND FUNCTIONS

Furpgge- This transmittal covers the revision of FEQOC Ord=r 110, Orguniza-
tion, Mizsion and Funclions which announces the organization, mission and
furctions of Lhe Egqual Employment Opporiunity Commisgion and each of 1its
orgunization elements from Commissien Lo branch level. Major changes
consist ot the addition of Chapters b wnd 5 mnd the revision of Chapters 3,
Hand 9 to add Tivil Service Commiscion and Department of Labor functions
wpich have been or are to be tranaterred to FEOC in January nnd July 1979,
respectively, ¢r to dalete references to Regional Off{ices of General
Cuunuel, Regional Oftices and Distriet Offices (Non-Model). While other
chapters may have becn renumbered, their content remaina unchangsd or

hax had oniy minor modificntions.

_:'1 o

Affective Mute.  May L), 1979

Dintrinulbion., W

Ubaolcte inta. This order cupersedee Order 110, EEOC Orgmnization, Mizsion
sng Funetions dated My 3, 1978, Thin guperseded order should ha removed
“pom Rl raferaane direclives t'ile3d and destroyed.

Approved: Esz22<?ﬁhsﬁf_774(/j;§%rbﬁi_

Elsanor Uolmes Harton
Chudir

EEOC [O"™ 107

APR 72
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Qriar 110 5/79

Chapter 3
Office of General Counsal
Miszicon

Unier the direction of the Commission, to conduct or manage the conduct of
wll lillgstion to which the Commizsion is & party or in which it is involved;

and to provide lepal advice and counsel to the Commission snd its officlals
on &ll rheses of its vork,

Missions and Functions

s % Gepwrsl Counsel. AcCts az chief legal orficer for the Commission;
responsible, on benalfl of the Commiseion, for all litigation, all legal
spinions, legal adviee, and the raview of all EEOC regulatione, guidelines
and contracts for legal aufficiency; performs functioms in conformity
wilh policien of the Commissicon,

2. Office of the General Counsel ARasurzs accomplishment of the mizssions
ol Lhe Genersl Counsel through the development and implementaticn of
n nnnngement pion approved by the Chair of the Commizeion and provides
dirsction, coordination and guidance ta the Asgociate Ganeral Counaslas
Of the Offices! divisions in order Lhat the goals of the plan are met;
goordinates with the Office of Field Servigces to aszsure the gffective
integration of Lhe sdminislrotive process and the litigation programs
in fiald offine; und with the O0ffice of Systemic Prograns to mssure
th= effective iuplamentation of the aystemie program in headquerters
and The Tield,

Lo
3
'

=

(e
;-\
e
~

&, Mission, Under the cirection of the General Counsel, to oversee
aod monitor all trial litigation in U.5. District Courte which the
Commizaion iritistca or in wiidch it intervenss as a party plalntiff,
+n reeommend gall litigation to ithe Commission; and to supervize all
J.5. District Court matters invelving subpoenas,

a3 FPunctions-

!1) Plans mad Operationsz Staff represents or supervises the
renreasntation of the Commissien in all cases to wvhich it
iz a party in U.Z, District CTourts; through the litigation
unite in district offices and in the Office of Systemic
Fromrams, provides 1cgal ndvice and assistance in the agmini-
strative processing of chargaes of discriminetion; advises cn
all matters éecsiing with agsney vrogedurss which affeset the
1izigation programs; oversees, directs and coordinates the
develcpment and conduct of all litigation in the litigstion
urits of alstrics offices, —ne ffice ol Syntemic Frograms, and

Lat
ra
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the Litigation Services Staff; cocrdinates and raviewvs the
‘statuz of all litizatier te engure consistent development of
litigatlion policy and strategy; in conjunction with the Office
or Folicy Implamentation, advisses the Commission with respect

s to novel or diffigult questions ZEQC lawe, regulations and
vrders; and formulsates und recommends new litigatien programs
to the Commission.

(2) TLitigation Services Starf veviews all proposed direct suits
and intervantions submitted by litigation units of diastrict
offires and the Office of Systemlc Programs and makes reecom-
mendulions on same; monitors, and in some instancea intervenes
in pending private litizaticn whan iasues of general publie
importance are involved; generates specisl litigation; prepares
determinations on petitions to modify or revcoke administrative
suhpoenns iszsued by Commission officials in the inveatigation
of n charge of diseriminstion; snd serves as the receord-kesping
activity for litigation conducted by the Trial Division and

litigution units; and makes periodic reports on the status cf
litigation activity.

4.  Appellste Division.

&, Mission, Under the direction of the General Counsel, to appear sand
repregant the Cemmiszsion in all matterz in U.8. Courts of Appeal
and a3 amicus curise in all courta (except the Supreme Court of
the United States).

L. Manctione.

(1) Appeals Branch conducta all litigatiorn and coordinates all
mattera in the U.5. Courta of Appeal (and, as appropriate, in
J.5. District Courts); reviews and recommends cases for apbpesal;
prcpares and files motions, briefa and other court papers;
presents oral arguments; and recommends end participates fiu
actions pertaining <o appellate litigation in the U.3. Bupreme
Court.

{2) Amicus Branch conducta amicus curiae litigation in all courts;
and prepares, files and presents oral arguments before courts
in all amicus curise casesz,

s Lepal Counsel Division.

s. Migzion. Under the direction of the Jenersl Counsel, to provides
_epal advice and counsel to the Commission and its officials, to
memhers of the public and, upcon request, to other federal
sgencles, state und local governments and fair employment practices
agceneica, and memkters of Congress.
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Functions. Repreosents and defends the Commigsiop in all litigstion
in which 1t is a defendant; represents the Commission at EEQ,
adverse aclion, administrative grievanee and performance rating
hearinge; prepares legal memoranda, opinions on issues relating to
the compliance procese, letters and other legal matzrials at the
request of, and for use by, offices within the Commission mnd, as
reguexted, for other federal sgencies, state and local governments
and Fa!' agencies, and members of Congress; reviews proposel Copmig=
sion refulations, suldelines, directives and orders for legal
suilticiency; reviewa Commisalon contracts, procurement actions and
grants for lepal sufficlency; reviews for legal sufficiency and
exeept fnr dogumentis originating in the Office of Policy Implementa—
ticn, causes to be published all décuments Tor issuance in the
Fcderel Rezister; reviews for legal sufficieacy all propesed
Commission publicationsz) prepares Freadom of Infermation Act
rRsponscs, ind recommendation memoranda to the Commis==ion on Preedom
¢f Intormation Act appeals; provides assisztance in the implementation
and adminisiration of the Freedom of Information Aet, Privacy Act,
and the Jovernment in the Sunshine Act, nand prepares the reguired
annual reports to Congrens; prepares recommandationa on claima
afainst the Commission upnder the F=deral Tort Claima Act: adviaes

cn mattors of empleyec ceonduct; ndvises on subpoenas izzuéed againat
tac Commiznion; and reviews for legal sufficieney applications for
TEP deferral status.

—— e
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Chapter 5
Office of lnteragency Coordination

Migsion

Undar Lhe direction Of the Executive Director for adminiatrative mattera, and
the direction of the Commission for pelicy mattera through its Gtaff Committee
for lulersgency Policy to assiet in providing lesdership and cocordination to
the eitforts of Federal departments and agencles having responsibilities for
e2qual employment opportunity enforcement programs; to coordinate the devslop=
went, approval and implementation of agreements, pelicies and practices
desipned to maximize etfort, promote errficiency, snd eliminats conflict,
competition, duplication and inconsistency among the operations, functions,

2é Jurisdictions of the various departments, agencies and branches of the
Federal povermment responsible for the implementation and snforcement of squal
employnuent opportunity legisviation, orders and peolicies.

Misaion ond Functiona

k145 Statry Committee for Tnteragency Policy

a, Misaion. To oversee und Lo participate in Lhe develapment of
policies and mactivities relating to intaragency ceooprdination
uader Fxecutive Order 12067.

b Functions. Identifies and determinex matters Lo be subjected to
interagency ceordination) recommenda peliey diraction; and recommends
the vehinle for expressing interagency polieles and standaerds.

2. 0ffice of the Dirsctor of latersgency Uoordinaticn

a. Mission. To aszsure accomplishment of the mlesicn of the Office
of Interagency Cecordination and teo provide dirsctiom, cecordination
aud guidance to the ntaff of the Office of Intsrwmgency Coordination.

. Tunctions. Develops and obtains epproval by the Egual Employment
Opportunity Cummissicn of priorities to be followed in the cocrdina-
tion activities of the offiee; deavelops and chtains approval by the
Equal Employment Oppertunity Commission of uniform policies,
standards, regulations, guidelines, training programs, recordkseping
and reporbing requirements, dsta cellection and data sharing systems,
und complaint processing syatema; subject to the guidance of the
Staff Coemmittee for Interagency FPolicy and of the Executive
Direcator, initiates aclion with agencies and depariments of the
Fadmral gavernment to identify needs and opportunities for eatabd-
lishing uniformity and consistancy in EEQ enforeement policies and
praclices; establishes Interagency Committess as the Commission
deums= appropriate to provide advice and assistance; initiates and
develops recommendations with tha approval of the Cemmizsion to the
Gffiee of Mepragement and Pudget vwith respect to the resource needs of
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Federsl FRQ enforcement activities; and, subject to the guidance {
of the Commissioners' Staff Committee for Interagency Policy

und of the Executive Director, provides asaistance und information

to Federal departments and agencies with respact to interpretation
and techniques of application of Federal EEO legislation, ordars l
and policies.

3. Standards, Cuidelines and Policies Divigion.

a. Mission, To develop uniform stardards, regulstiona, guidelines and
roliciecs for umze by all departments, agesncies and branches of the
Federal government in enforcement of equal employment opportunity
legislation, orders and policies.

b. Fanctijons. Identifies ureas and issues for whieh uniform standards,
regulations, guidelines c¢r pclicies wre appropriate and needed;
coordinates with other agencies and with interagency cammittesa;
develops draft regulaticns or guidelines raflesctipg uwniformity of
definition of discrimination or enforcement; cocrdiasates the parti-
cipation of Commizeicners and mpproval by the Cogmmisaion throughout
the deveiopment; and coordinates implementation ¢T approved standards,
guidelines and policies.

kL, Trnining snd Tnvestigutions Division.

a. Misgion. Tou develop and implement uniform training prcgrama for
personnel involved with the administration and enforcement cf equal
employment opportunity legislation, orders =nd policies.

bh. runction. Identifies trrining needs at various levels and various
organizations; determines prioerities; develops trairing programs;
gehcdnies truining; conduets or direcits trsinisg; and coordinates
the participation of Commissioners and approval by the Commissicn
throughout the devel opment.

e Lata nnd Informaticon Division.

n. Migslon, To develop uniform r=cerdkeeping, reporting requirsments,
and 4ava and data =haring systems.

b.  tupction. TCevelops datm, identifying existing information systems,
roporting and recordkeeping syatemys, date or data sharing systeéms;
determines opportunities and needs for wniformity; develops and
coordinates approvel of uniform data ard information and reparting
systems; &nd coordinates the participation of Commissicners and
approval by the Commission througsut the dsvelopment.

. 2udgrt Review Staff.

8., Misgicn., To nake recommendationa, with Commission approval, to OMB
concerning staff and resource needa of Federal departmanta and
agencies for EEO administrative and enforcement activities,

ST —



Order 110 SL1y. ..

¥unction. Reviews reports, information and data relating to Federsl
2qual exploymént opportunity enforcement programs and, where appro-
priale, develops and presents budget recommendations to OMB; and
coordinates the participation of Commissioners and approval by the
Commi=zsisn throughout the development.
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