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AMERICAN EMPLOYEES IN THE ARABIAN
GULF: THE EXTRATERRiTORAL
APPLICATION OF UNITED STATES

EMPLOYMENT LAW
I. INTRODUCTION

In recent years, American companies, in futherance of a more
interdependent world, have increased the amount of business conducted in
Arabian Gulf' countries. 2 The relationship between the countries of the
West and countries of the Middle East is mutually beneficial. For
instance, the West can supply the technology needed to develop the vast
natural resources in the region. In turn, these natural resources are
needed and used by Western countries to produce finished goods.
Furthermore, many foreign companies, including American companies,
have taken part in the rebuilding of facilities damaged during the Gulf
War, thereby contributing to a heightened American presence; this
heightened presence has given rise to cultural conflicts in several areas,
including employment laws and hiring practices.
It is well recognized that employment discrimination has devastating
effects on a country's economy, as well as on the dignity and the
livelihood of its victims; therefore, the United States has a strong interest
in protecting its citizens from the harm of such discrimination.
Consequently, the host countries' governments have an equally strong
interest in regulating employment practices within their borders. These
countervailing interests often conflict, and thus, a decision must be made
as to which country's interest is more important.
In making this decision, international law is relevant for its guidance
on generally accepted international principles, rather than as a remedial
body of law. There is a strong international consensus that favors
respecting the sovereignty of independent nations and refraining from any
1. Saudi Arabia, Kuwait, Bahrain, Qatar, United Arab Emirates, and Oman.
2. In 1988, there were 35,000 to 40,000 Americans living in Saudi Arabia. Youssef
M. Ibrahim, Saudis Impose an Income Tax on Foreigners,N.Y. TIMEs, Jan. 5, 1988, at
Al.
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There is also vehement

international objection to discrimination based on race, religion, sex and
national origin reflected in most, if not all, international instruments and

treaties. 4
Traditionally, the regulation of employment has been governed by
local law,' and nations6 do not typically exercise extraterritorial
jurisdiction "over predominantly local activities, such as industrial and
3. See, e.g., U.N.

CHARTER.

4. See, e.g., Convention on Elimination ofAll Forms ofRacial Discrimination, G.A.
Res. 2106, U.N. GAOR, 20th Sess., Supp No. 14, at 47, U.N. Doc. A/6014 (1965);
InternationalCovenant on Civil and PoliticalRights, G.A. Res. 2200, U.N. GAOR, 21st
Sess., Supp. No. 16, at 53, 55-56, U.N.Doc. A/6316 (1966); InternationalCovenant on
Economic, Social and CulturalRights, G.A. Res. 2200, U.N. GAOR, 21st Sess., Supp.
No. 16, at 49-50, U.N. Doc. A/6316 (1966); Declaration on Social Progress and
Development, G.A. Res. 2452, U.N. GAOR, 24th Sess., Supp. No. 30, at 49, U.N. Doc.
A/7630 (1969); InternationalConvention on the Suppression and Punishmentof the Crime
of Apartheid, G.A. Res. 3068, U.N. GAOR, 28th Sess., Supp. No. 30, at 75, U.N. Doc.
A/9233/Add. 1 (1973); Convention on the Elimination of All Forms of Discrimination
Against Women, G.A. Res. 34/180, U.N. GAOR, 34th Sess., Supp. No. 46, at 193, U.N.

Doc. A/34/46 (1979);

CHARTER OF THE ORGANIZATION OF AMERICAN STATES,

Apr. 30,

1948, art. 5(j), 2 U.S.T. 2394, T.I.A.S. No. 2361, 119 U.N.T.S. 3; Convention Against
Discrimination in Education, Dec. 14, 1960, 429 U.N.T.S. 93; but see U.N. CHARTER
art. 53(c); UNIVERSAL DECLARATION OF HUMAN RIGHTS arts. 2, 7 (providing that
discrimination based on national origin is not banned).
5. See Foley Bros. v. Filardo, 336 U.S. 281, 285-86 (1948). As an illustration:
Suppose a Saudi Arabian citizen is employed by a Saudi Arabian multi-national company
in New York. Americans are also employed by this company. In fact, they are the
majority of the company's employees. If the Saudi employee experiences discrimination
leading to his termination and desires to bring a claim against the company, in what forum
should the claim be heard? The Saudi employee, familiar with the laws and court system
of his own country, would probably want the case to be heard by the courts of Saudi
Arabia. However, the principles of sovereignty and the strong interest of the United
States government in regulating employment within our borders would lead to the
conclusion that the dispute should be decided by a United States court, applying United
States law. This conclusion is strengthened by the realization that American employees,
who are the majority of the company's employees, may be affected directly and adversely
by the decision made on the Saudi employee's claim. For example, if the remedy of
reinstatement was granted to the Saudi employee, he would displace another employee.
This displacement would cause a ripple effect which would directly effect many other
employees well beyond the employee replaced. Why should the case of an American
employee working overseas be decided differently?
6. This Note adopts the following definition of "State": A territorial unit with a
distinct general body of law. The term may refer either to a body politic of a nation (e.g.,
United States) or to an individual governmental unit of such nation (e.g., California).
BLACK'S LAW DICTIONARY 1407 (6th ed. 1990).
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labor relations." 7 Therefore, when weighing the countervailing interests,
the scale tips in favor of applying the host country's law. To hold
otherwise would show a lack of respect for an independent nation's
sovereignty, and would further disregard the fundamental principal of
comity. Furthermore, the extraterritorial application of U.S. equal
employment opportunity laws to situations occuring entirely in the Gulf
region may create conflicts with the host countries' laws that generally
provide for the protection of workers through a well developed scheme of
regulation. The host countries' laws generally incorporate the regulation
of both foreign employers and employees,8 and also provide an aggrieved
employee with adequate remedies for the unlawful acts of an employer. 9
The priority of countervailing interests among independent nations
was first determined by the United States Supreme Court in EEOC v.
Arabian American Oil Co. ;1 the Court held that Title VII of the Civil
Rights Act of 1964

does not apply extraterritorially.

The decision

sparked much criticism, in part because of the large number of American
businesses that send employees to work abroad, and in part, because of the
desire to offer these same employees protection against discrimination.
Critics of the Arabian American Oil Co. decision believe that United
States citizens should not lose their workplace protections simply because
they leave the United States, especially when considering that an employee
may be forced to take an overseas position in order to be promoted. 12 As
7. RESTATEMENT
§ 414 cmt. c (1987).

8. See, e.g.,

(THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES

LABOUR REGULATION, ROYAL DECREE

M/21 of 15/11/69 art. 7(8)

(Saudi Arabia) (providing that an employer is any natural or juristic person, without
reference to nationality); Id. art. 7(7) (providing that a worker is any natural person,
without reference to sex or nationality)
9. See infra notes 258-302 and accompanying text.
10. 499 U.S. 244 (1991).
11. 42 U.S.C. § 2000e-17 (1988).
12. Boureslan v. Arabian American Oil Co., 892 F.2d 1271, 1282 (5th Cir. 1990)
(King, J., dissenting).
Under the majority's holding, however, Congress's commitment represents

merely an empty promise to the thousands of American women and minorities
employed in other countries by American multinational firms. Such individuals
face the dilemma of accepting an assignment abroad, often considered to be a
lucrative opportunity and, in many such multinational enterprises, a
prerequisite for career advancement at home, only at the cost of relinquishing
the protection and remedies of Title VII upon crossing the territorial borders
of the United States.
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one court stated, if U.S. equal employment opportunity laws are not
applied extraterritorially, "one U.S. citizen assigned to [an overseas] office
of a U.S. corporation, and another U.S. citizen working for the same
company in [the United States] could experience identical acts of
discrimination, but only the latter [would] have a remedy. ""1 While this
view may initially have some appeal, it presupposes that there are no
remedies available under the host country's laws, or that if host country
remedies are available, they are inadequate. Unfortunately, the critics do
not consider the remedies that are actually available under the host
country's laws, nor do they address the issue of sovereignty.
Furthermore, since adequate remedies are in fact available in the host
countries of the Gulf region, the critics view rapidly loses its appeal and
eventually fails.
The Supreme Court's Arabian American Oil Co. decision has since
been legislatively overruled by the Civil Rights Act of 1991,4 which
permits the application of the U.S. equal employment opportunity laws"5
to American employees who are employed overseas by American
companies.
Even if U.S. equal employment opportunity laws are held to apply to
discriminatory acts in the Gulf countries, there are still significant
enforcement problems that exist, such as conflicts with foreign law, choice
of law provisions in employment contracts, 16 procedural requirements,' 7
and the difficulty of enforcing judgments against assets located in a foreign
country.
13. Boureslan v. Aramco, 857 F.2d 1014, 1027 (1988), cited in Lairold M. Street,
InternationalCommercial and Labor MigrationRequirements as a Bar to Discriminatory
Employment Practices, 31 How. L.J. 497, 523 (1988).
14. 42 U.S.C. § 1981A. (Supp. III 1991).
15. For example, 42 U.S.C. § 2000e-7 (1988) (The Civil Rights Act of 1964) and
42 U.S.C.A §§ 12111-12117 (West Supp. 1992) (The Americans with Disabilities Act of

1990).
16. Most, if not all, foreign employees in the gulf countries have a written
employment contract because it is a requirement for the granting of an entry permit or
visa. See, e.g., Amjad Ali Khan, A Guide to the Employment and Immigration of
Foreigners, Middle East Exec. Rep., Feb. 1983, at 24, available in LEXIS, News
Library, MDEAST File.
17. See infra notes 156-302 and accompanying text.
18. For example, Saudi Arabia does not recognize foreign judgments. This problem
occurs when the assets of a United States company are located in a country, such as Saudi
Arabia, that does not recognize foreign judgments. See infra notes 156-302 and
accompanying text.
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On the other hand, to the extent that a discriminatory act takes place
within the U.S., domestic equal employment opportunity laws clearly are
applicable. As one court enunciated: "No foreign nation can compel the
non-enforcement of Title VII here." 1 9 Accordingly, acts such as
advertising for available positions, accepting applications, interviewing,
and hiring, that often take place within the territorial limits of the United
States, are clearly covered by U.S. domestic law.
Before further consideration can take place regarding the arguments
against, and exceptions pertaining to the extraterritorial application of U.S.
equal employment opportunity laws, a factual background is necessary.
This background includes the existing problem of discrimination in the
Gulf countries, the applicable host country laws, and the procedures used
to resolve employment related disputes, both in the United States and the
Arabian Gulf countries. Part II of this Note will therefore address the
problem of discrimination in the Gulf countries and the various forms of
discrimination that exist. Part III will consider the applicable laws of the
Gulf countries, and how they are applied by the local courts. Finally, Part
IV will discuss the application of the relevant United States laws.
II. DISCRIMINATION IN THE GULF REGION:
DEFINING THE PROBLEM

The majority of the population in each of the Gulf countries is Arab,
and therefore, their different cultural values have a great impact upon the
workplace and the employment relationship. Cultural conflicts are most
frequent with regard to religion and the role of women in society. 2"
Consequently, these are the areas in which most employment related
disputes arise. It can be said that the attitudes in the Gulf countries toward
19. Fernandez v. Wynn Oil Co., 653 F.2d 1273, 1277 (9th Cir. 1981). Another
court stated the proposition more directly: "Aramco cannotdefy the declaredpublicpolicy
of New York and violate its statute within New York State, no matter what the King of
Saudi Arabia says." American Jewish Congress v. Carter, 190 N.Y.S.2d 218, 221-22
(Sup. Ct. 1959), aft'd, 199 N.Y.S.2d 157 (App. Div. 1960) (emphasis in original).
20. See Hedwig C. Swanson, Note, United States CorporationsOperating in Saudi
Arabia and Laws Affecting Discrimination in Employment: Which Law Shall Prevail?, 8
Loy. L.A. INT'L & COMP. L.J. 135, 136 (1985); U.S. DEP'T OF COMMERCE, TIPS FOR
THE AMERICAN TRAVELER TO SAUDI ARABIA 26 (1984) [hereinafter SAUDI TRAVELER
TiPs]. See also Abrams v. Baylor College of Medicine, 581 F. Supp. 1570, 1575 (S.D.
Tex. 1984), aff'd in relevantpart, 805 F.2d 528 (5th Cir. 1986) (raising the question of
whether Saudi Arabia requires discrimination on the basis of religion or whether any such
discrimination takes place solely because of the perception by American companies that
it is required).
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religion and women at times even encourage discrimination. However, in
the Gulf region, discrimination against women is not viewed as
discrimination, but rather, it is viewed as an attempt to offer women
protection.21
Discrimination based on national origin is also widespread in the
region. Interestingly, workers from the United States are not among those
adversely affected by this form of discrimination,22 primarily because in
the Gulf countries, wages paid to foreign workers are generally in
proportion to those paid in their country of origin. As a result of higher
wages in the United States compared to most other labor sending
countries, the wages of Americans in the Gulf region are also higher. At
workers are even higher than those of the
times, the wages of American
23
host country nationals.
A. Sexual Discrimination
In the Gulf countries, the employment of women, whether native or
foreign, has historically been a controversial issue. Gender discrimination
as a result of customs, 24 government decrees, 25 and social expectations
plays a significant role in restricting women's employment opportunities.

21. See, e.g., Minister for Labour and Social Affairs, Order No. 18/1976, art. 1
(Bahr.) (regulating the hours and occupations in which women can work); Royal Decree
M/21 of 15/11/69 arts. 164-71 (Saudi Arabia) (providing for protections such as maternity
leave, protection from dismissal during pregnancy, and facilities for resting in work places
in which women work).
22. ROGER OWEN, MIGRANT WORKERS IN THE GULF 12 (1985)
23. See Labour Regulation, Royal Decree M/21 of 15/11/69 art. 80 (Saudi Arabia)
(providing that "[ain employer, who engages foreign workers may not give them higher
wages and bonuses than those paid to the Saudi workers, if their proficiencies, technical
abilities and scientific qualifications are equal, except in cases where it is necessary to
attract foreign workers.").
24. SAYED HASSAN AMIN, MIDDLE EAST LEGAL SYSTEMS 309-310 (1985); Jane
Kamal, Eastern Women, Western Women Fightingfor Equality, AL-AHRAM WKLY, Mar.
•26 to Apr. 1, 1992, at 12 [hereinafter Eastern Women, Western Women]; Saudi Women
Make Up 5% of Total Work Force, ARAB NEWS, July 7, 1992, at 2 [hereinafter Saudi
Women in Work Force]; Adil Salahl, A Woman TravelingAlone (answer to a letter to the
editor), ARAB NEWS, July 13, 1992, at 7.
25. Cf. RICHARD F. NYROP, AREA HANDBOOK FOR THE PERSIAN GULF STATES 35556 (1977) [hereinafter AREA HANDBOOK-GULF STATES) (noting that for a period of time
in Oman all radio and television announcers were women, by command of the Sultan).
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The customs and decrees affect non-Moslem foreigners,26 as well as
Moslem citizens.
To understand the status and role of women in the labor force, it is
necessary to have a basic understanding of the traditional view of a
woman's role in Arabian society:
Clearly, both are creatures of Allah, and both are capable of
attaining salvation; nonetheless, they are distinctive in both
emotion and intellect. Men are strong, rational, and selfcontrolled; women weak, emotional, and subject to temptation.
It is the purity of women-those most vulnerable to temptation in
the Arab view that-ensures the family's honor and good repute.
Sisters and daughters in particular are expected to be above
reproach

.

.

.

. The slightest implication of unavenged

impropriety, especially if publicly acknowledged, can irreparably
damage the family's honor.
Although family honor resides in the person of a woman, it
is actually the property of the men of the family. A man's
reputation depends on his ability to protect the women of his
household. However, an unfaithful wife is more of a disgrace to
her father and brothers than to her husband. Enforcement of the
code of honor, even at the cost of the sister's or daughter's life,
is the obligation of fathers and brothers. Without honor, any
social standing or even minimal respect is impossible.
Sexual segregation, which keeps wives, sisters, and
daughters from contact with men who are not close kinsmen,
follows from the extreme concern for female purity and family
honor. Social events are largely predicated on the separation of
men and women; the mixing of non-kin men and women at
parties or the like is extremely rare and limited, in any event, to
some of the Western educated. Life is dichotomized into its
public and private spheres. Public life is the exclusive domain
of men, while women are relegated to private, domestic matters.
Homes, if at all possible, are divided into men's and women's
quarters as are nomad's tents. For non-kinsmen to enter the
female, secluded sections of the home is a violation of family honor.'
26. See, e.g., BUREAU OF LABOR STATISTICS, LABOR LAW AND PRACTICE IN THE
KINGDOM OF SAUDI ARABIA 12 (1972).
27. RICHARD F. NYROP, SAUDI ARABIA, A COUNTRY STUDY 94-95 (4th ed. 1985)

[hereinafter COUNTRY

STUDY].
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In the Gulf countries, there are a variety of positions regarding the
employment of women. In Saudi Arabia, laws prohibit women from
driving automobiles, restrict their abilities to own businesses, limit their
professional options, and confine them to segregated environments. 28
These regulations apply to foreign women as well, but only when they are
in "public." 29 Saudi women are only allowed to work in businesses which
are staffed by women, and additionally, only serve women.3 However,
despite these imposing restraints, many Saudi women have managed their
own business affairs for some time,31 and there has recently been a
substantial advance in the overall status of women. 2
Sexual segregation ensures women's reputations and the family honor. It is
most pronounced in the urban milieu, where the presence of non-kinsmen is the
most prevalent. Villager and bedouin women enjoy a freedom of movement
unknown to urban women. In part, this is because the web of kin ties linking
the small rural community is so dense that it is difficult not to be related to
neighbors in some fashion or another, but it owes as well to a deep-seated
bedouin commitment to the inviolability of women. [Wlomen were entitled to
certain rights and respect. Women were spared the worst effects of the
endemic desert raids. In the absence of a woman's male kin, any man was
obliged to give her food, shelter, and protection.
Id.; SAUDI TRAVELER Tips, supra note 20, at 26; Pascale Ghazaleh, Earning Their Bread,
AL-AHRAM WKLY, June 11-17, 1992, at 12.
28. Joy W. Viola, How Firms Can Enhance Their Saudi Manpower Development
Policies, Middle East Executive Rep., Sept. 1987, at 11, available in LEXIS, News
Library, MDEAST File; Salahl, supra note 24, at 7.
29. In "public" means outside foreign residential compounds or foreign businesses.
SAUDI TRAVELER Tips, supra note 20, at 27.
30. Women's Market Sells Quality Goods at Lower Prices, ARAB NEWS, July 6,
1992, at 2; Bryant W. Seaman, Comment, Islamic Law and Modern Government: Saudi
Arabia Supplements the Shari 'a to Regulate Development, 18 COLuM. J. TRANSNAT'L L.
413, 421-422 (1980).
31. JOHN A. SHAW & DAVID E. LONG, SAUDI ARABIAN MODERNIZATION: THE
IMPACT OF CHANGE ON STABILITY 96 (1982).
32. COUNTRY STUDY, supra note 27, at 96-97.
The last two decades have brought far-reaching changes in the educational
and employment opportunities that women enjoy. [Saudis] have increased
exclusively female facilities-schools, shops, and so forth-rather than break
down the barriers between men and women in social and business settings.
Conservatives and liberals agree that women might work, but they disagree
about the circumstances under which it is appropriate for women to do so as
well as what jobs are appropriate for women within an Islamic framework.
By the early 1980s there were approximately 25,000 women in
government employment, primarily teaching. The government was making
efforts to attract women to a teaching career in order to limit its dependence
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On the other hand, in Oman, the government encourages women to
work in an attempt to fully integrate them into society." Under the rule
of Sultan Qaboos bin Said Al Said, Oman has taken a leading role among
the Gulf states in integrating women into the workplace. 4 Presently, this
progressive view towards women continues in Oman."
The remaining Gulf countries fall somewhere between these two
positions. For example, in Kuwait, although women are not permitted to
vote or hold public office,36 their prospects for employment are better than
in some of the other Gulf countries.3 7 Encouraging women to seek
employment has also been a long standing policy of the government of
Bahrain.38 In the United Arab Emirates, the Labour Law provides that
on foreign national teachers. Women of the upper echelons had reportedly
amassed considerable holdings in real estate. In 1983 there were at least 13
financial institutions owned by and catering to women, to say nothing if scores
of shops and beauty salons.
Saudi Women in Work Force, supra note 24, at 2.
33. AREA HANDBOOK-GULF STATES, supra note 25, at 355-56.
34. United States government publication pointed out that:
In late 1976 Oman appeared to have the greatest success among the states
of the Arabian Peninsula in initiating women into the developmental process
of an emerging nation. Women are a potentially important labor resource and,
because Oman has only a small income from oil revenues and few natural
resources, [Sultan] Qaboos deems it necessary that women enter the labor
market as quickly as possible.
Women were particularly prominent in communications; for a time all
radio and television announcers were women by command of the sultan, and
in late 1976 they still dominated the field. Women were also prominent in
banking, foreign service, and internal civil service. In 1976 the director
general of education in the Ministry of Education was a woman. There were
women in the Omani Police force and a few commissioned women officers in
the armed forces.

Id.
35. See MINISTRY OF INFORMATION, OMAN '91 (1991).
36. Mary Tetreault, lf lraqi Troops Withdraw, What Kind of Government Will Kuwait
Have?; Kuwait's Democratic Reform Movement, Middle East Executive Rep., Oct. 1990,
at 9, available in LEXIS, News Library, MDEAST File.
37. See, e.g., AREA HANDBOOK-GULF STATES, supra note 25, at 355-56 (noting
that in 1975, jobs in the police service were opened to women).
38. However, in 1984, Bahraini women only comprised 4% of the labor force. This
figure is misleading since for the same period non-Bahrainis constituted 73 % of the labor
force, and Bahraini men 23 %. Therefore, a more accurate representation is obtained by
looking only at Bahraini locals. PRICE WATERHOUSE, DOING BUSINESS IN BAHRAIN 23,
51 (1984) [hereinafter DOING BUSINESS INBAHRAIN].
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"[a] woman shall be given the same wage as a man if she performs the
same work."'39
The plethora of views regarding the role of women is in part due to
the variety of interpretations of Islamic law. There are precepts in the
Koran which prescribe a lesser share to women in inheritance' and equate
the testimony of two women to that of one man .4 On the other hand,
there is no specific prohibition of equality between the sexes by the
Koran.42 Some argue that these Islamic precepts "guarantee rights to
women where none had previously existed. "41
For the purpose of analysis, gender discrimination can occur during
two-distinct periods: during the course of employment and recruitment.
In the course of employment, discrimination presents a significant problem
to the tens of thousands of women who are employed as domestic workers
in Gulf households."4 These workers are generally not protected by the
local labor laws, which specifically exclude domestic service. 45 The
resulting conditions46 do not, however, substantially affect American
women, since most maids and domestic servants are from Egypt, the
Indian sub-continent, Thailand, or the Philippines.47
One form of discrimination against women is to have employers
classify expatriate female employees as "casual labor," thereby not
granting them maternity leave and benefits, and being able to lay them off
39. Federal Law No. 8 of 1980 art. 32 (U.A.E.).
40. See THE KORAN INTERPRETED, Sura [chapter] IV, verse 10 (Arthur J.Arberry
trans., 8th prtg. 1979).

41. See id. Sura I[, verse 280.
42. See id.
43. SHAW & LONG, supra note 31, at 95.
44. OWEN, supra note 22, at 13.
45. See, e.g., Federal Labor Law No. 8 of 1980 art. 3 (U.A.E.); Labour Regulation,
Royal Decree M/21 of 15/11/69 (Saudi Arabia).
46. These workers are subject to long working hours, often 14 to 16 hours per day,
and are given difficult and back-breaking tasks to perform. Some are subject to sexual
abuse from their employers. The conditions of some of these workers have been
compared to those of slaves during the era of slavery in the United States as evidenced by
frequent advertisements in Gulf newspapers appealing for information concerning the
whereabouts of "run away" servants. OWEN, supra note 22, at 13; Essam El Miligi,
Sheikha's Maid Unrepentant, AL-AHRAM WKLY, Feb. 20, 1992, at 2; Rasheed AbouAlsamh, Expatriates Express Mixed Feelings Over Filipina Maid's Sentencing, ARAB
NEWS, July 13, 1992, at 3.
47. OWEN, supra note 22, at 13; see Filipinos Transfer$800m a Year, ARAB NEWS,
July 24, 1992, at 2.
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after they have children. However, in most Gulf countries, women are
explicitly given the right, pursuant to labor law, to take maternity leave
and still retain their employment. 48
If American women are in any way affected by gender discrimination,
it is usually in the recruitment process. 49 However, the extent to which
discrimination is actually practiced is not easily determined because many
American women simply decide not to apply for jobs in the Gulf region
to prevent being restricted by imposing Arabian values.
The effects of gender discrimination in the Gulf countries can extend
beyond the woman herself. For example, gender discrimination may
affect whether a female expatriate worker may sponsor her family." In
the United Arab Emirates, a foreign female employee may sponsor her
family; however, requests made by a woman are examined on a case-bycase basis, and the issuance of visas is not automatic, as when a foreign
male employee sponsors his family."
As a result of sponsorship requirements, however, a form of reverse
discrimination exists for married women who are sponsored by their
husbands, and who have certain advantages in changing jobs.5 2 In the
United Arab Emirates, the wives of foreign employees may secure
employment without transferring sponsorship from their husband to their
employer.53 However, a woman must provide a statement from her
husband that he has no objection to his wife working.' On the other
hand, for a man to change jobs, he must simply obtain a release from his
48. E.g., Thomas W. Hill, Jr., The Commercial Legal System of the Sultanate of
Oman, 17 INT'L LAW. 507, 529 (1983).
49. To the extent that the recruitment process takes place in the United States, Title
VII and other laws covering discrimination would clearly apply. See supra note 20 and
accompanying text.
50. In the United Arab Emirates, a foreign employee is allowed to sponsor his family
normally only if he earns more than a certain minimum amount fixed by the Department
of Immigration. In 1983, the amount was around 3,000 dirhams per month ($820.00)
without accommodation, or 2,500 dirhams per month ($680.00) with free accommodation.
Persons earning 7,000 dirhams per month ($1,900.00) or more are allowed to sponsor
household servants. For the purposes of obtaining nonemployment resident visas,
"family" normally includes household servants. Khan, supra note 16, at 8.
51. Id.
52. Id.
53. Id.
54. Id.
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current employer, and subsequently, have his sponsorship transferred to
his new employer.55
There are indications, especially in the educational opportunities that
are available to women,56 that their position in Arab society is changing.
As a result of increased educational opportunities, a woman may, in fact,
be more qualified than a man to assume certain positions.57 It is
recognized that in the Gulf region, social status and career opportunities
do not always match training and ability.58 There are continuing changes
leading to a greater acceptance of Western social standards for the role of
women,5 9 such as the increasing amount of Arab travel to the West.'
Even within the traditional Saudi value system, one can argue for
advancing the educational opportunities for women. For example, as one
Saudi student said:
My mother is illiterate. She was never able to help me with my
lessons or talk with me about my schoolwork. I want my wife
to be well educated-not for the purposes of working outside the
home, but for doing a better job within the home. I want her to
educate our children and help them to grow. This is an
important role.61

55. Id.
56. Viola, supra note 28, at 11 (citing a Saudi Arabia Royal Proclamation from Oct.
23, 1959, which called for the development of government schools for girls). However,
there are still few such schools, and despite millions of dollars spent to educate Saudi
women, their employment opportunities are limited. See, e.g., id.
57. For example in Kuwait:
The government's policy of opening education to girls had produced a
generation of women better prepared academically to assume technical and
managerial positions than many men, but it was still not socially acceptable for
women to take such jobs. Childrearing patterns contributed to the tendency for
girls to excel academically, as boys were allowed to be boys while girls were
sequestered and encouraged to study.
Tetreault, supra note 36, at 9.
58. Id.
59. COUNTRY STUDY, supra note 27, at 96-97, 110-11; Eastern Women, Western
Women, supra note 24, at 12.
60. An increasing number of Saudi wives are beginning to accompany their husbands
to the United States for the duration of their husband's educational studies. Viola, supra
note 28, at 11.
61. Id.
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B. Religion
The populations of the Gulf countries are predominantly Moslem, and
Islam is the official state religion in each country. 62 Saudi Arabia regards
itself as the center of Islam, taking great pride in its role as guardian of
the holy cities of Mecca and Medina. In Saudi Arabia, the ulema
(religious scholars) carefully guard Islamic traditions and have a great
influence on all legislation. 3 In the other Gulf countries, the ulema also
play a significant role in influencing the ruler, and accordingly, have a
substantial influence on legislation. Morever, the influence of Islam on
the employment relationship is significant.'
Religious discrimination can be divided into two basic categories for
analytical purposes. The first category is discrimination against nonMoslems; the second, which is actually a sub-category of the first, is
discrimination against Jewish employees.
Historically, Moslems have been tolerant of Christians and Jews as
"people of the book. "65 However, in modern times, there has been a lack
of tolerance toward Jewish people, although there have been some recent
signs that this trend may be changing. 66 One theory given for the
intolerant attitude is that in the Israeli constitution, all Jewish people are
Israeli citizens. Since the Gulf countries are technically at war with Israel,
all Jewish people are enemies.67 In Saudi Arabia, the restrictions affecting
Jewish employees were relaxed by a Royal Decree in 1975, which
provided that "any foreigner sent to Saudi Arabia in fulfillment of
contractual obligations will be welcome. "6
62. In Saudi Arabia religious requirements in many instances take the force of law.
For example, the Saudi Arabian constitution is the Koran. AMOS JENKINS PEASLEE, 3
CONSTITUTIONS OF NATIONS 1089 n.5 (3d ed. 1966).
63. See generally BUREAU OF LABOR STATISTICS, supra note 26, at 12; SAUDI
TRAVELER TiPS, supra note 20, at 26.

64. See generally AREA HANDBOOK-GULF STATES, supra note 25, at 356.
65. RICHARD F. NYROP, AREA HANDBOOK FOR SAUDI ARABIA 119 (1977)
[hereinafter AREA HANDBOOK-SAUDI ARABIA]; LAW IN THE MIDDLE EAST 88-89 (Majid
Khadduri and Herbert Liebesny eds. 2d ptng. 1984)
66. "Jews have not been permitted to enter Saudi Arabia since 1948." BUREAU OF
LABOR STATISTICS, supra note 26, at 12; Jews and Saudis Hold First Talks in Saudi
Arabia, N.Y. TIMEis, Jan. 22, 1992, at A3; Rabin Ready to Visit Arab Capitalsfor Peace,
ARAB NEWS, July 14, 1992, at 1.
67. AREA HANDBOOK-SAUDI ARABIA, supra note 65, at 214.

68. Id.
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In Saudi Arabia, this relaxation of restraints does not mark the end of
religious discrimination. The remaining discrimination is caused, not by
the Saudis and their official policy, but by the perception, or rather
misperception, that foreign employers have of Saudi policy.
A misperception of Saudi policy is precisely what occurred in Abrams
v. Baylor College of Medicine.69 In Abrams, the discrimination was found
to be motivated by a desire to "avoid rocking the boat vis-a-vis the
Saudis." 70 The court noted in Abrams that the employer made no attempt
to verify whether the Saudis, in fact, required the exclusion of Jewish
employees from Saudi Arabia.71 In fact, the court stated that two other
employers, in a similar situation, requested that non-discrimination clauses
be included in their agreements with the Saudis. In those other two cases,
the Saudis agreed to include the clauses and, at the same time, confirmed
their enforceability. 72 The cause of action in Abrams can be distinguished
from that in Arabian American Oil Co., since the act of discrimination in
Abrams took place within the United States, therefore, leaving no need to
reach the issue of whether United States law should apply
extraterritorially.
Another example of religious discrimination is illustrated in Kern v.
Dynalectron Corp.73 In Kern, Saudi Arabian law required that nonMoslems be excluded from Mecca, on penalty of death. 74 The court found
that this discrimination was not actionable because of the foreign
compulsion defense.75
Discrimination against non-Moslems, other than Jews, has in the past
been primarily limited to those jobs which require entry into the holy cities
of Mecca and Medina. As a practical matter, the desire for Western
technology serves to severely limit such discrimination.

69. 581 F. Supp. 1570 (S.D. Tex. 1984). Plaintiff employees were anesthesiologists
who brought the action after they were denied the opportunity to participate in a program
in which teams are sent by the defendant employer to work in Saudi Arabia for a period
of four to six months. Employees that participated in the rotation program were paid
more than twice the amount paid in the United States. Id.
70. Id. at 1577.
71. Id. at 1576.
72. Id.
73. 577 F. Supp. 1196 (N.D. Tex. 1983), aff'dmem., 746 F.2d 810 (5th Cir. 1984).
74. Saudi Arabian law provides that all non-Moslems who enter Mecca are to be
beheaded. Kern, 577 F. Supp. at 1200.
75. Id.
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C. National Origin
A common problem throughout the region is the severe shortage of
indigenous labor due to the small native populations of the Gulf
countries. The percentage of the indigenous population in the workforce
varies from country to country," but the Gulf countries are generally net
importers of labor,7" with foreign workers being hired for positions that
range from unskilled to highly skilled. A large number of foreign workers
are needed to fill technical and managerial positions for which there does
not exist an adequate number of skilled locals, 79 and further, for menial
positions, which the locals feel are undignified. 8" Moreover, Americans
have primarily been hired for those positions in which their technical or
managerial skills are required.
The perceived threat to national security posed by the large number
of expatriate workers is one cause of discrimination based on national
origin. Gulf society has become accustomed to the idea of being able to
rely on an unlimited supply of foreign workers, and locals have come to
76. OWEN, supra note 22, at 4.
77.
Bahrain has traditionally been a net importer of labor, and
immigrant workers have been required to assist in the establishment
of the country's infrastructure. However, Bahrain does have a
sizeable indigenous population, which is relatively well educated in
comparison with its neighbors. At present, Bahraini males are
thought to comprise 23 percent and Bahraini females a further 4
percent of the work force.
DOING BUSINESS IN BAHRAN, supra note 38, at 23.
In Saudi Arabia, in 1979, expatriate workers roughly equaled the Saudi workforce
of about 1.25 million. In 1975 there were 27,000 women employed compared to 1.25
million men. PRICE WATERHOUSE, DOING BUSINESS IN SAUDI ARABIA 31 (1979)
[hereinafter DOING BuSINESs IN SAUDI ARABIA].
There is virtually no skilled local labor force but skilled labor (non-Kuwaiti)
in Kuwait is available as a result of a relatively relaxed policy as far as
immigration of nearly all nationalities is concerned ....

[Tihe total labor

force in Kuwait in 1973 was 223,920, of whom 64, 470 were Kuwaiti and
159,450 were non-Kuwaiti.
PRICE WATERHOUSE, DOING BUSINESS IN KuwArr 28 (1975) [hereinafter DOING BUSINESS
IN KuwArr].

78. In the early 1980s, there were approximately 6,000,000 foreigners at work in the
Gulf region, of whom over 2,000,000 were Arabs, about 3,750,000 from Asia, and the
remaining 250,000 from Africa, Europe, and the Americas. OWEN, supra note 22, at 4.
79. Id. at 7; Viola, supra note 28, at 11.
80. AREA HANDBOOK-GULF STATES, supra note 25, at 129; K.S. Ramkumar, Asian
ManpowerNeeds Said Rising, ARAB NEWS, July 14, 1992, at 2.
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consider access to foreign labor almost a right. However, a delicate
balance exists, since these expatriate workers are at the same time viewed
as a threat."1 In response to these concerns, governments in the Gulf
region pay lip-service to a reduction in the number of expatriate workers,
but in reality, new projects continue to demand their presence.
The migration of expatriate workers to the area has been encouraged
by the often striking wage differentials between the labor-sending and
labor-receiving countries.8 2 Although Islam teaches equality, 3 this ideal
The most prevalent national origin
is not always practiced.r'
discrimination is in the form of different wages paid to workers from
different countries for equal work. "Wage and salary levels vary widely,
depending upon the nature and location of the job, amenities available and
the nationality of the employee." 85 "All employers are required to afford
priority of employment to [local citizens] than to other Arab nationals." 6
81. In Saudi Arabia expatriate employees are considered a threat to the Saudi way
of life and are a source of uneasiness. "[A] Saudi has a sense of national identity that will
always set him apart and never permit him to accept totally the expatriate as one of his
own." Viola, supra note 28, at 11.
82.
A few examples:
- the official Bangladeshi position when negotiating contracts for its
workers going to the Gulf is based on the assumption that Gulf salaries
are 6-8 times as high as local ones for professionals and skilled labor,
and 5-6 times as high for unskilled.
- Sri Lankan house maids, labourers, and cooks can obtain 12 times their
local wages in the Gulf.
- an Egyptian School teacher who earns $600-700 a year in his own
village can save at least $12,000 a year while teaching in Saudi Arabia.
- an unskilled Egyptian peasant can earn more in Saudi Arabia than one
of his own cabinet ministers back home.
OWEN, supra note 22, at 4; see Filipinos Transfer $800m a Year, supra note 47, at 2.
83. LAW IN THE MIDDLE EAST 106 (Majid Khadduri & Herbert I. Liebesny eds., 2d
prtg. 1984).
84. The pattern of discrimination leads to some interesting results. For example,
"[g]overnment policies in education also resulted in a tendency for non-nationals to
perform better than nationals. At Kuwait University systematic discrimination forced nonnationals to meet higher entrance and course proficiency standards than Kuwaitis."
Tetreault, supra note 36, at 9.
85. For example, there is a general assumption that Filipino maids are cleaner than
Bangladeshi ones, and therefore must be paid more, or that Iranian and Afghan unskilled
laborers work harder than other unskilled laborers. OWEN, supra note 22, at 12; Rasheed
Abou-Alsamh, Everything a 'Khawaja' Says is Right, ARAB NEWS, July 26, 1992, at 2.
86. DOING BUSINESS IN BAHRAIN, supra note 38, at 56; In Saudi Arabia the wage
and salary levels also vary depending on the nationality of the employee. Fahd Urges
More Jobsfor Saudis, ARAB NEWS, July 21, 1992, at 1. E.g., DOING BUSINESS IN SAUDI
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Generally, wages in the Gulf countries are based on a three tier system,
with Europeans and Americans at the top, Arabs in the middle, and Asians
at the bottom.87 In the majority of cases, the wages paid are a reflection
of the domestic wage rates of the employee's native country.
Laws often restrict the employment of foreign workers and encourage
the hiring of nationals. 88 There are also laws that require the training of
nationals to fill positions that have been, or will be, vacated by foreign
workers.S8
Another hiring restriction placed on expatriate employees is that they
are generally required to have a sponsor in order to obtain a work permit;
all the Gulf countries currently have such a sponsorship requirement. 90
The sponsor, in most cases, is the employer, giving him a considerable
amount of power over the sponsored employee. As a result, foreign
employees are overly dependent on the goodwill of their employer. 91
ARABIA, supra note 77, at 32.
87. OWEN, supra note 22, at 12.
88. Labour Regulation, M/21 of 15/11/69 art. 45 (Saudi Arabia) (providing the
proportion of Saudis in a company may not be less than 75% of the total number of
workers, and the wages of Saudi employees must be at least 51% of the company's total
wages); see also Gregory Olsen, Saudi Manpower Trends: The New Economic Reality,
Middle East Executive Rep., Feb. 1989, at 9, available in LEXIS, News Library,
MDEAST File. In Bahrain, an employer is always required to have Bahraini nationals as
2 percent of his employees. DOING BusINEss IN BAHRAIN, supra note 38, at 57; Minister
of Labour and Social Affairs Order No. 13/1976 art. 3 (Bahr.) (providing that "aliens
shall not compete with the Bahraini work force; [and] priority shall be given to citizens
of Arab countries."); Federal Law No. 8 of 1980 arts. 9, 10, 15 (U.A.E.) (providing that
non-nationals may be employed only if there are no U.A.E. nationals available or suitable
for the job); Mooney v. Aramco, 764 F. Supp. 461, 462 (S.D. Tex. 1991).
89. See, e.g., Labour Regulation, M/21 of 15/11/69 art. 44 (Saudi Arabia) (providing
that employers employing one hundred or more workers must train a number of Saudi
workers, equal to 5 % of the total employees, for technical positions); Minister of Labour
and Social Affairs Order No. 13/1976 art. 4 (Bahr.) (providing that "aliens shall not
compete with the Bahraini work force; [and] priority shall be given to citizens of Arab
countries").
90. E.g., Khan, supra note 16, at 24.
Gulf States have devolved responsibility for ensuring that these
91.
[labor] laws and regulations are obeyed on the worker's first
sponsor. It is the kafeel who is supposed to notify the appropriate
government agency if an offence has been committed. This clearly
gives an employer great power, the more so as it is standard
practice for the employer to ask for the worker's passport as soon
as he arrives (whether he is unskilled or a university professor) and
only to return it when a holiday outside the country has been
specifically agreed to or when the contract comes to an end ....
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Quite interestingly, it is often the Gulf country nationals themselves
that are the victims of discrimination on the basis of national origin.' A
predominant view among employers is that expatriate workers are more
disciplined, more productive, and have fewer long term expectations than
do local workers. 93 The situation in Saudi Arabia provides a good
illustration, because it is typical of what can be found in other Gulf
countries. In Saudi Arabia, the small size of the Saudi population and its
lack of formal education have been factors restricting economic
development. This has led to a growth in the number of foreign workers
in Saudi Arabia, with the proportion of Saudis in the work force dropping
from seventy-two percent in 1975,' to forty percent in 1985. 95 Of the
sixty percent which were foreign, forty percent were non-Arab.96
The employment of Saudi nationals has been traditionally restricted
to a few areas, such as government agencies; security posts at ports,
military bases, and airports; and jobs that deal extensively with the Saudi
public or with government agencies. 97 Saudis are not typically employed
outside of these areas, except as short term unskilled laborers, and other
similar jobs where it is impractical to import foreign workers.
Outside of the traditional areas where Saudis are employed, there is
the anomaly of Saudi employers who are reluctant to hire nationals. This
reluctance stems from the opinion that there is a lack of skilled Saudi
Given these great powers, it is easy to see how a sponsor can
exploit his workers or change their conditions of service at will.
OWEN, supra note 22, at 11.

92. Rasheed Abou-Alsamh, supra, note 85, at 2.
93. "Where policy may dictate that a Saudi gets the job, expediency may dictate that
the expatriate stays on to get the job done." Viola, supra note 28, at 11. In Saudi Arabia
corporate spokesmen have indicated that often the efficiency of the expatriates is superior
to that of their Saudi counterparts. Id.; see Filipinos Transfer $800m a Year, supra note

47, at 2.
94. Olsen, supra note 88, at 9.

95. Id.
96. AMIN, supra note 24, at 305.
97. Olsen, supra note 88, at 9.

1993]

AMERICAN EMPLOYEES IN THE ARABIAN GULF

335

applicants,9" that Saudi workers lack a positive work ethic," and that firing
Saudi employees is difficult." ° One observer stated that:
A . . . sensitive issue behind the reluctance of private sector

employers to hire Saudi nationals is the perceived lack of work
ethic. Newly urbanized Saudis have not developed the habits that
are required for work in commerce and industry such as
punctuality, attendance, and politeness to customers. Saudi
employees are said to be unable to maintain good attendance:
when the mood strikes them

. . .

they head off to the desert with

friends to camp and reappear after days or even weeks, unable
Poor
to understand the consequences of their absence.
appearance is another problem, particularly those of bedouin
background, whose values have more to do with family
98.

Private sector employers who did wish to hire Saudi nationals were
unable to find applicants with even basic skills, let alone technical
or managerial expertise. Even graduates of technical or managerial
programs still required job-specific training. The graduates of such
programs could often speak only Arabic and were unable to
communicate with foreign coworkers in English. The graduates
also misperceived their skill levels. Trade institute programs were
designed to prepare them for entry-level positions only, while the
graduates themselves were under the impression that when they
graduated they were ready to enter senior positions.

99.

A Dammam businessman relates the story of a case where a
company had to hire a Saudi driver in order to bring into the
country several Filipinos. The driver was so unreliable that his
employer told him to stay away and come in only to collect his
salary. The expense of hiring the [Saudi] driver was considered
part of the cost of hiring the Filipinos.

100.

Once a Saudi has been hired, it is more difficult to fire him than a
foreign worker. It is true that a foreign worker has the same rights
as a Saudi before the admirable impartial Saudi Labor Court, but it
is easier to badger foreign employees, who cannot afford to go
unpaid for the several months that the courts may take to hear and
then make a decision on a case. A Saudi employee can be more
persistent. He may also have contacts in the government. There
are often other repercussions involved in firing Saudis. The fired
employee is likely to be a relative of the employer. Even if the
employee is a distant relative, the employer who fires him may lose
status for being a disloyal member of his tribe.

Id.

Id.
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relationships, honesty, loyalty and the like. Because Saudi
women may not drive cars, there are always demands on the men
of the family to do the shopping, take the women and children to
and from schools and clinics and so on. 10 1
There is evidence that these pro-expatriate labor attitudes may be
changing due to the increased pressure from local labor boards, lower
salaries demanded by Saudi workers, and improved Saudi work habits.0 2
Meanwhile, is it fair to give foreigners (i.e., Americans) more legal
remedies than those enjoyed by the Saudis themselves, by providing them
with an alternative forum for the resolution of employment disputes?
Although there is widespread disparate treatment on the basis of
national origin, American employees, once again, are not usually among
those adversely affected. On the contrary, American employees are
usually the beneficiaries of this discrimination. 13
D. Age
To the extent that older workers apply for jobs in the Gulf countries,
there may still exist age discrimination mandated by local law. The labor
laws of some Gulf countries specify sixty as the retirement age for all
foreign employees,' and accordingly, employment visas are not routinely
issued for persons above that age. The foreign compulsion defense is
relevant and applies, even to the extent that the discriminatory act takes
place within the United States, because a refusal to hire an employee over
the age of sixty is attributed to the law of the host country."0 5
E. Race
Race is viewed differently in the Gulf countries than it is in the United
States and Europe, and furthermore, little friction occurs as a result of
racial background. One of the fundamental teachings of Islam is that all
101. Id.
102. Id.
103. See supra note 92 and accompanying text; Rasheed Abou-Alsamh, supra note
85, at 2.
104. See, e.g., Khan, supra note 16, at 24.
105. See infra notes 319-334; EEOC is Pushing For Overseas Enforcement of Civil
Rights Laws, Commissioner CherianSays, DAILY LAB. REP. (BNA), Mar. 23, 1989, at

A6.
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Moslems are to be treated equally;' 6 as a result, "Saudis are less aware
of color than Europeans ... no discrimination exists against the African
minority in the work force." 107
III. THE HOST COUNTRY LAWS AND THEIR APPLICATION
A. The Similarity of the Host Country Laws to Western Law
A strong argument for applying the law of the host countries, rather
than that of the United States, to cases of employment discrimination
against Americans in the Gulf countries arises out of the many similarities
between the two systems of law. The argument for applying the host
countries' laws is strengthened by the adequacy of the protections that they
offer to employees. The reasons for the similarities between the two
bodies of law are both historical and practical." 8 The most significant
reason for the similarity is that there are many needs common to all
mankind, needs that are not affected by nationality or religion, and which
must be satisfied by any legal system. On this basic level, every legal
system has the same goals, and generally, the fundamental principles of
Islamic law are much like those of the modern Western legal systems.
Both the Anglo-American and European systems of law are based on
Roman law. Although the extent to which the development of Islamic law
has been influenced by Roman law is controversial, it can not be argued
that Roman Law and Islamic law have existed side by side for several
centuries without some mutual borrowing."°
Furthermore, Greek legal and logical principles were influential in the
development of both Islamic and Western law. Islamic law developed a
106. E.g., COUNTRY STUDY, supra note 27, at 107; Saba Habachy, Muslim Law, 62
COL. L. REv. 450, 462-63 (1962); LAW IN THE MIDDLE EAST, supra note 83, at 106.
107. BUREAU OF LABOR STATISTICS, supra note 26, at 13-14.
108. An example of a practical reason is that the income tax Decrees of Saudi Arabia
were drafted by United States tax lawyers. Saba Habachy, Similarities and Common
Principalsof Western and Middle Eastern Systems of Law, Middle East Executive Rep.,
July 1979, at 2, available in LEXIS, News Library, MDEAST File.
109. At the time the vast classical literature on Islamic law was still

flourishing in the Byzantine Empire.

Berytes (Beirut) was an

important center of learning in the Roman world. Its law school
gave us the greatest Roman jurist of all time, Papinian. Several

teachers of that school participated in the compilation of the Corpus
Juris Civilis under Justinian. For centuries, Islam and Christianity
lived side by side in the Byzantine Empire.
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great deal during the second and third centuries after the Hijra (migration
of Mohammed to Medina).'
This period is known as the Islamic
Empire's period of enlightenment,"' and it was during this period, that the
classical works of the Greek philosophers were translated into Arabic.
Consequently, Greek logic had some influence on Shari'a (Islamic) law. 112
Another historical reason for the similarities between the two bodies
of law is that the Gulf countries, for many years, have had commercial
and political links with the Mediterranean, African, and Indian
subcontinent. For example, during the nineteenth century, Oman was a
significant maritime power, with extensive possessions and trading
interests in East Africa, the Indian subcontinent, and in Arabia proper."1
During this period, Oman even had active diplomatic and political links
with the United States and Britain." 4 In addition, Bahrain and Kuwait
were centers of maritime trade for many years, and both countries
maintained large fleets of merchant vessels. Furthermore, Great Britain
exercised control over Kuwait, Bahrain, Qatar, and the United Arab
Emirates until 1971."' The British presence was also felt in Oman,
although to a lesser extent. During the period of British control, the local
Shari'a courts operated alongside British extraterritorial courts. 11 6 This
significant and prolonged contact with Western civilization and law has
110. Id.
111. Id.
112. The influence was especially great in the school of Abu-Hanifa, which is
distinguishable from the other schools by its use of analogy, and deduction of rules of law
through the interpretation of the diving texts. There are four principal schools of approach
to derive law which not expressly stated in the Shari'a. Each school is based on a legal
text containing opinions on various legal questions. The four principal schools are the
Hanafi, Maliki, Shafi'i, and Hanibali schools. The Maliki school is prevalent in Kuwait,
and Bahrain. The Hanibali school is the official school of law in Saudi Arabia. The
Hanafi school was known as the school of reasoning as opposed to the schools of
tradition. The schools of tradition rely mostly on the Koran and Sunna. The views of the
different schools do not differ in the fundamentals, but they do differ in various details.
All the schools believe that the Koran is the direct work of God and nothing that
contradicts the Koran is permissible. Habachy, supra note 108; For a history of the
schools, see NOEL J. COULSON, A HISTORY OF ISLAMIC LAW (1964); LAW IN THE
MIDDLE EAST, supra note 83.
113. ALASTAIR HIRST, BUSINESS LAWS OF OMAN 1.0-1 (M.J. Hall, trans., 1987).
114. Id.
115. Independence was granted in 1971. AMIN, supra note 24, at 280.
116. W.M. Ballantyne, New Civil Code of the United Arab Emirates: A Further
Reassertion of the Shari 'a - I, INT'L Bus. LAW., Feb. 1987, at 71 [hereinafter Reassertion
of the Shari'a - 1].
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made it difficult to argue that the law of the Gulf countries has not been
influenced by Western legal concepts.
The legal education of local practitioners is another source of common
ground between Islamic and Western law. The legal education of many
members of the local legal profession takes place at law schools in the
United States and Great Britain;. 7 there are no law schools, as we know
them, in the Gulf states. In the Gulf region, the program of study most
similar to Western law schools is at the University of Kuwait, which has
a four year program in secular and Shari'a law; the faculty comprises
members from Great Britain and other parts of the world.
between the regions,
Although there is a cultural and language barrier
118
"it cannot be said that a barrier of law exists."
B. The Source of the Host Country Laws
Shari'a is Islamic law and a unifying force in Arab culture, which
affords many legal guarantees, making it a satisfactory body of law by any
legal standard. The primary source of the Shari'a is the Koran.
Islamic law originates from divine revelations to the Prophet
Mohammed, which were meant to govern the entire world."1 9 These
divine commandments are referred to as "Shari'a." The Shari'a is
divided into two parts, the first "governing the heart and mind (dogma and
individual morality) and the other governing human relations with God,
oneself and others."120 The second part, which is the basis of Islamic
jurisprudence and law, is known as "fiqh. "
In addition to the Koran, there are three other primary sources of
Islamic Law. These other sources are the Sunnah (traditions of the
prophet), Ijma (consensus of opinion), and Qiyas (logical deduction by
analogy). 22 Although the Koran covers certain fundamental legal rules,
it does not cover all of the details required of a body of law, as only about
eighty of its 6,000 verses deal with law.123 Therefore, it is necessary to
resort to the other sources.
117. AMIN, supra note 24, at 280.
118. Habachy, supra note 108, at 2.
119. AMIN, supra note 24, at 25.
120. Id. at 25-26.
121. Id.
122. Id. at 26.
123. Id.
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The second primary source of the Shari'ais the Sunnah. The Sunnah
literally means "habitual practice," and refers to the actual speech, acts,
and approval of practices by the Prophet."
During the life of
Mohammed, and soon thereafter, legal disputes arose on which parties
relied on the Koranic verses for resolution. In these disputes, there were
often different interpretations of the Koranic texts. Those interpretations
accepted by the tribunals became, over time, the customary law. This use
of tradition is similar to the reliance on case law in the Anglo-American
legal systems.
The third primary source of Islamic law is Ijma. As Islam spread,
disputes occurred for which the Koran and Sunnah did not provide a
resolution. The consensus relied upon the "eminent religious and learned
jurists of the Muslim community," 125 because, unlike democratic systems,
Islamic law does not give any weight to the views of laymen.' 26
The fourth primary source of Islamic Law is ljtehad, which is
predominately used by Islamic judges. After unsuccessfully searching the
first three sources for the rules applicable to a dispute, an Islamic judge
is permitted to apply an accepted principle that, according to his wisdom,
will best solve the problem. 27 The use of human reasoning may not
contradict the Koran or Sunnah. This is similar to the concept of equity
in Anglo-American systems of jurisprudence.
In addition to the four primary sources, there are some supplemental
sources, which include deviation, public interest, and custom. Deviation
is the use of a legal principle which is more relevant than the rule of
precedent. 28 Deviation is only used when it is required, such as when
applicable precedent will not achieve a just result. 2 9 Public interest refers
to the use of judgment, which is without precedent, that is motivated by
a concern for the public interest. Custom is the reliance on local traditions
and customs, and the formulation of legal rules to accommodate those
customs. 30
1 Customs, however, are only recognized to the extent that they
do not contradict Islamic principles.

124. LAW IN THE MIDDLE EAST, supra note 65, at 90.
125. AMIN, supra note 24, at 27.
126. Id.

127.
128.
129.
130.

Id.
Id. at 28.
Id.
Id.
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C. The Present State of the Law in the Gulf Region
The modern laws of most Middle Eastern countries are derived
primarily from the Shari'aand the French Code Napoleon. The use of the
Napoleonic Code in the Middle East first took hold in Egypt and has since
been incorporated, to a large extent, into the legal systems of most Arab
countries. 31 The only Arab country which adopted a common law system
is the Sudan. 132 Although elements of a British common law system
continue to exist in the countries of the Arabian peninsula, they are
that are based
gradually being discarded, or assimilated into legal systems
1 33
Egypt.
in
place
in
those
to
similar
law
on codifications of
The progress of modern technology and the rapid economic evolution
resulting from the discovery of oil has necessitated the adoption of
legislation, primarily in the form of regulations. A ruler has the authority
to promulgate administrative legislation to support the administration of the
government.134 Such legislation is referred to as "regulation," and is not
technically "law," as the term "law" is reserved for the "divine law," the
Shari'a. The fiction which allows a ruler to enact such legislation is that
regulations are only promulgated for the purpose of applying and
supplementing the Shari'a, and therefore, they are within the competence
of a political authority. Accordingly, the regulations merely complement,
but do not supersede, the "divine law." The sources of the regulations are
varied, but they often embody principles derived from Western
concerning
jurisprudence. 35 In fact, these regulations, especially those
1 36
lawyers.
Western
by
drafted
been
often
employment, have
1. The Application of Host Country Laws to Foreign Businesses
In the law of property, contract, and obligation, the Shari'adoes not
discriminate against foreigners or non-Moslems.137 Once property is
131. Habachy, supra note 108.
132. Mark S. W. Hoyle, Law in the Modern Arab World: A Personal View, 15 INT'L
Bus. LAW. 45, 46 (1987).

133. W.M.

BALLANTYNE,

COMMERCIAL LAW IN THE ARAB MIDDLE EAST: THE

GULF STATES 4 (1986).
134. LAW IN THE MIDDLE EAST, supra note 83, at 109.

135. See NOEL 1. COULSON, A HISTORY OF ISLAMIC LAW 149-162 (1964).
136. See, e.g., BUREAU OF LABOR STATISTICS, supra note 26, at 50.
137. Saba Habachy, Property, Right and Contract in Muslim Law, 62 COLUM. L.
REV. 450, 451 (1962).
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acquired, or a contract validly entered into by a foreigner, the Shari'a
applies the same safeguards, regardless of the nationality or religion of the
parties concerned."' Two fundamental principles of the Shari'a govern
contracts: (1) freedom to contract; and (2) the binding nature of a contract.
Any agreement that is not specifically prohibited by the Shari'a is binding
on the parties and will be enforced by the courts. Under the Shari'a, a
valid contract has the status of law, and is binding until the completion of
its terms, even if such completion is with a non-Moslem. This rule has
been expressed as: "the contract is the Shari'a of the parties."' 39
Futhermore, there is no distinction between a treaty, a public contract, and
a commercial agreement.14 °
In Saudi Arabia, the 1979 Investment of Foreign Capital Regulation
contains a choice of law provision which provides that Saudi law applies
in all contracts with government organizations. 4 ' The regulation further
states that all enterprises which enjoy the substantial benefits of
compliance with the regulation are governed by the "Labor Law, Social
Securities Law and other laws in force in the Kingdom.""4 ' The only case
where a foreigner doing business in Saudi Arabia is exempted from Saudi
law is when a choice of law provision in a contract requires dispute
resolution through international arbitration, applying non-Saudi law.'
The Saudi Arabian Labour Regulation contains its own choice of law
provision detailing that "[any condition in a contract or agreement by
which a worker abandons any right accorded to him hereunder, even when
made prior to the operation hereof, shall be null and void."'" Therefore,
if an employment contract with a government organization contains a
choice of law provision, the employee has the benefit of assuring that the
most favorable law will apply to his particular situation, whether that be
the local or the contracted law. Accordingly, it is likely that Saudi courts
138. Id. at 452.
139. Jeanne Asherman, Doing Business in Saudi Arabia: The Contemporary
Application of Islamic Law, 16 INT'L LAW. 321, 335 (1982); U.S. Lawyers Frustratedin
Saudi Arabia, N.Y. TIMEs, May 26, 1981, at D24.
140. Asherman, supra note 139, at 335.
141. Investment of Foreign Capital Regulation, No. M/4, 2/2/1399 A.H. art. 8
(Saudi Arabia).
142. Commercial Agencies Regulations, Decree No. 3051, 20/2/1382 A.H. art. 1
(Saudi Arabia).
143. Asherman, supra note 139, at 329.
144. Labour Regulation, Royal Decree No. M/21 of 15/11/69 art. 6 (Saudi Arabia).
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will enforce a choice of45 law provision, to the extent it provides greater
rights to the employee. 1
The Saudi Arabian Labour Regulation also provides that the Saudi
Arabian Labour and Settlement of Disputes Committees have exclusive
jurisdiction over labor disputes arising out of the employment contract in
Saudi Arabia. 1" Jurisdiction over disputes ancillary to the employment
contract, such as wrongful death actions, is shared between the
147 Labour
and Settlement of Disputes Committees and the Shari'a courts.
If a lawsuit is commenced outside of Saudi Arabia, a procedural
difficulty arises because Saudi courts do not automatically recognize
foreign judgments. In order to enforce a foreign award against assets
located in Saudi Arabia, it is likely that a Saudi court will conduct a new
hearing on the48merits and apply Saudi law, before allowing an execution
on the assets. 1
The situation in the United Arab Emirates (U.A.E.) is similar. The
courts do not recognize "any provision in a contract which attempts to
exclude the jurisdiction of a court in the U.A.E., or attempts to confer
exclusive jurisdiction in a foreign court. "149 However, in the U.A.E., the
civil courts will usually give recognition to a choice of law provision
which provides a foreign law as the governing law.' 50
The U.A.E. Labor Law also provides that any terms of an
employment contract which conflict with the Labor Law are null and void,
unless the terms are more beneficial to the employee. 5 ' Therefore, any
contract provision that provides for the application of foreign law that is
less beneficial to the employee than the U.A.E. Labor Law, is void. In
effect, this precludes the use of choice of law provisions in employment
145. See, e.g., id.
146. Id. art. 179; see also ALISON LERRICK &
AND LABOR LAW:

ITS INTERPRETATION

AND

Q.

JAVED MIAN, SAUDI BUSINESS
66-67 (1st ed. 1982)

APPLICATION

[hereinafter SAUDI LABOR LAW 1ST].
147. Labour Regulation, art. 174 (Saudi Arabia); see also SAUDI LABOR LAW 1ST,
supra note 146, at 66-67.
148. E.g., Asherman, supra note 139, at 329.
149. Gary R. Feulner & Amjad Ali Khan, Dispute Resolution in the Emirates,
Middle East Executive Rep., July 1985, at 22, available in LEXIS, News Library,
MDEAST File.
150. "In practice, however, the courts in the U.A.E. do not ordinarily require proof
of foreign law as a question of fact and are often prone simply to apply the system of law
with which they are the most familiar." Id.
151. Federal Law No. 8 of 1980 art. 7 (U.A.E.).
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contracts to diminish worker rights; however, choice of law provisions
which enhance the employees rights are permitted.
2. Labor Regulations in the Gulf Region
An employment contract regulates the conditions of employment for
most people working in the Middle East. "More than any other civil
contract based on mutual rights and obligations, [the employment] contract
is characterized by the importance of its human elements."' 5 2 Under the
various labor laws of the Gulf Countries, an employment contract is the
contractual relationship between the employer and the employee,
regardless of whether the contract is entered into inside or outside the
country."5 3 The employment contract can either be oral or written, and
can be for a specified or indefinite term; but, in Saudi Arabia, only the
employee is entitled to prove the existence of an oral contract.'- 4 Most
employment relationships involving foreign employees in Gulf countries
are governed by a written contract which is signed overseas; such contract
is usually necessary to obtain a required visa and/or work permit.l55
Ordinarily, in the case of an expatriate employee, two separate
employment contracts are signed. One contract is drafted in the language
understood by the employee, and the second is in Arabic, which is
required to be filed with the appropriate ministry. In the event of a
conflict, the contract which is more beneficial to the employee is the one
that governs. 6
As the countries of the Gulf have developed both industrially and
economically, a need has arisen to provide legal protection to both
152. HiSHAM R. HASHEM, ARAB CONTRACT OF EMPLOYMENT: CONFLICT AND
CONCORD: A COMPARATIVE STUDY ix (1964).
153. See SAUDI LABOR LAW 1ST, supra note 146, at 2.
154. Labour Regulation, Royal Decree No. M/21 of 15/11/69 art. 77 (Saudi Arabia)
(1969). However, "either party may, at any time, require that the contract be put into
writing." Id.

155. Khan, supra note 16.
156. But see Colin MacKinnon et al., Dubai Employment ContractCase, Middle East
Exec. Rep., Nov. 1985, at 5, availablein LEXIS, News Library, MDEAST File (Dubai
Court of Appeal held that the contract registered with the Ministry of Labor governed,
although it was not as beneficial as an earlier unregistered contract); Chadbourne Parke
& Afridi, Court of Appeals Judgement On End-Of-Service Gratuity And Other Labor
Issues, Middle East Exec. Rep., Jan. 1988, at 8, available in LEXIS, News Library,
MDEAST File (Court of Appeals of Ras Al Khaimah held that a pro forma contract
executed solely for purposes of obtaining an employee's labor card and visa did not

govern the employment relationship).
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employers and employees. However, a special need for the protection of
the worker, as the weaker party, has been recognized. These necessary
protections are provided primarily by legislation which has been enacted
to govern the employment relationship. Many of these labor laws are
based on their Western counterparts, especially the British and French
systems.
A common thought in the West is that the countries of the Gulf all
have the same legal system, one based on Islamic law and tradition. To
the contrary, there are as many different systems as there are different
countries.1 1 7 There are, however, many common factors, and in the area
of employment law, the systems are quite similar.
Generally, the labor laws of the Gulf countries are very protective of
employee's rights. The rights granted by the applicable law cannot be
waived, and the employee receives the benefit of the most favorable rule,
whether it be in the contract or in the applicable labor code."' 8 In
addition, the courts or administrative tribunals will go to great lengths to
provide a remedy which will adequately compensate an employee for the
damages sustained as a result of an improper employer action. 1 59 For
example, in Saudi Arabia, an employee can acquire rights in five different
ways: (1) legal rights are granted by applicable laws, regulations, and
administrative orders and rules of Saudi Arabia; (2) judicial rights flow
from the decisions of competent courts or administrative tribunals, and
arbitration awards; (3) contractual rights arise out of the consent and
agreement of the parties, whether the contract is oral or written, in whole
or in part; (4) customary rights are based on established customs,
generally accepted practices, and usage; (5) acquired rights'60 may be any
157. AMIN, supra note 24, at 1.
158. E.g., Labour Regulation, Royal Decree No. M/21 of 15/11/69 art. 6 (Saudi
Arabia) (1969); but see Gary R. Feulner & Charles S. Lubach, New Labor Law
Amendments, Middle East Executive Rep., Dec. 1986, at 9, available in LEXIS, News
Library, MDEAST File. In the U.A.E. if an employment contract makes reference to the
Labor Law, and the Labor Law is amended, the rights under the contract will be amended
to track the Labor Law. Id. However, if the rights are granted independently by the
contract (i.e. without reference to the Labor Law), they will be preserved, despite an

amendment to the Labor Law. Id.
159. Labour Regulations, Royal Decree No. M/21 of 15/11/69 art. 77 (Saudi Arabia)
(1969).
160. Acquired rights often provide substantial benefits to an employee. They are
acquired when a benefit is provided to an employee for a "reasonable period of time," and
are considered to be part of his compensation. There is no vesting, however, if the
benefit is considered to be either a gratuity or gift. The vesting occurs, regardless of the
employer's subjective intent. For example:

346

N.Y.L. SCH. J. INT'L & COMP. L.

[Vol. 14

rights or benefits which an employer, in the course of the employment
relationship, gives to a particular workman or several workmen in addition
to the rights mentioned in the preceding four categories. 16' The labor laws
throughout the Gulf region provide for similar rights, although in some
cases, they are not as generous as the Saudi labor law.
The labor laws of the Gulf countries generally provide that an
employee can only be dismissed for cause, 162 and they further place the
burden of proof as to the proper cause on the employer. 163 "Employment
if any paid leave or "rest and recreation of a longer duration or of greater
frequency than the leave required by law or originally agreed upon by the
parties is given to a workman three or four times in succession, it will become
his acquired right. The same result will occur if the workman receives any
gratuities or gifts on religious or other days of significance. In brief, this
principle applies to any benefits given to workmen, including, inter alia,
medical care and facilities, travel allowances, excess baggage payments, food
and lodging during traveling, and transportation expenses such as airplane
tickets. An automobile provided for the private use of a workman for a period
of three months becomes his acquired right.
ALISON LERRICK & Q. JAVED MIAN, SAUDI BUSINESS AND LABOR LAW: ITS
INTERPRETATION AND APPLICATION 256-59 (2d ed. 1987) [hereinafter SAUDI LABOR LAW
2D].
The concept can even be applied to items which are explicitly covered by the
employment contract. "Thus, if a contract provides for forty-eight working hours per
week, but in practice the workman is required to work only forty hours, and he does so
over a period of three to four months, he will then possess the acquired right to work only
forty hours per week." There are, however, exceptions to the acquired rights doctrine.
Overtime work, for example, never becomes an acquired right of either the employee, or
the employer. Id. at 256-59.
161. Id.
162. LEGAL ASPECTS OF DOING BUSINESS IN
Campbell ed. 1986) [hereinafter LEGAL ASPECTS].

THE MIDDLE EAST

27, 78 (Dennis

163. See, e.g., Labour Regulation, M/21 of 15/11169 art. 75 (Saudi Arabia) ("The
discharge shall be deemed to have taken place without lawful cause if it shall be proved
that the discharge was solely due to the worker claiming lawful rights and for no other
cause."); Id. art. 83 (providing a list of valid reasons for discharge of an employee,
including: assault on the employer, failure obey lawful orders (discharge must be after a
written warning); committing an act of immorality or dishonesty; causing a material loss
to the employer; excessive absence; and divulging of trade secrets); Federal Law No. 8
of 1980, arts. 115, 120, 122 (U.A.E.) (providing a list of permitted reasons for
terminating a specified term employment contract, and providing that if termination is not
for one of the numerated reasons, that the termination shall be deemed to be for an
unlawful reason); Sultani Decree No. 34 Issuing the Labour Law arts. 42, 43, 48 (Oman)
(providing for remedies if an employee is dismissed without notice and justification and
providing a list of reasons for which dismissal is justified).
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at will," as we know it, is uncommon since most employees are employed
under a fixed term written contract.
The standards for termination vary, depending on the nature and term
of the employment agreement. The Saudi labor law distinguishes between
"indefinite" and "definite" term contracts. If the employment relationship
is for a specified period (a specific number of years or until completion of
a particular project) the employee may only be terminated "for just
cause." "Just cause" includes offenses such as failure to "fulfill essential
obligations," dishonesty, willful misconduct and prolonged unexcused
absence. If the employment agreement does not state a specific term, then
the employment is for an indefinite term, and the employee may be
terminated for a "valid reason." A "valid reason" need not rise to the
level of "cause.""
There is an implication that if there is a definite term contract, the
employee may not even be terminated for unsatisfactory performance that
does not rise to the standard of "failure to fulfill essential obligations. "165
In those cases where there is no fixed term contract-usually involving
native employees-the labor laws still provide that termination can only be
for proper cause. 6
An employer who dismisses an employee without proper cause is
liable for the actual damages suffered by that employee.' 67 Although
punitive damages are not usually awarded,1 68 damages may be awarded for
loss of reputation and harm to the worker's professional future. 169 These
damages, although compensatory in nature, may be a substitute for
punitive damages as the court is permitted to consider the arbitrariness of
the discharge in determining the amount of the award. 70 In some of the
Gulf countries, however, the labor laws have been amended to limit
164. SAUDI LABOR LAW 2D, supra note 160, at 285-91.
165. Id.
166. LEGAL ASPECTS, supra note 162, at 78; but see Federal Law No. 8 of 1980,
art. 117, 122, 123 (U.A.E.) (providing that either the employer or employee may
terminate an unspecified term employment contract on proper notice for a lawful cause,
and providing that "[tlhe termination of service of a worker by an employer shall be
considered to be arbitrary [and unlawful] if the reason for such termination has no
connection with work").
167. See Royal Decree M/21 of 11/15/69 art. 74 (Saudi Arabia); Sultani Decree No.
34 Issuing the Labour Law art. 43 (Oman); but see Federal Law No. 8 of 1980 art. 123
(U.A.E.) (limiting compensation for damages to three months wages).
168. See, e.g., SAUDI LABOR LAW 1ST, supra note 146, at 53-54.
169. Id.
170. Id.
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compensation to three months wages. 17' Reinstatement is also used as a
remedy, 172 but as a practical matter, this form of relief is only given when
the court believes that the employer-employee relationship may at some
point become a harmonious one;" therefore, reinstatment is primarily
limited to cases where the employer is a large and impersonal company.
Generally, labor regulations provide that preference in hiring should
be given to citizens, thereby restricting the employment of foreign
workers, and further encouraging the hiring of nationals.174 There are also
laws which require the training of nationals to fill positions which have
been, or will be, vacated by foreign workers. 7 For example, in Bahrain,
if a company can prove that qualified Bahrainis are not available to fill the
position, it can apply to the Department of Employment of the Ministry
of Labour and Social Affairs for a work permit to be issued to a nonBahraini. 176 In order for a permit to be issued, the company must agree
to sponsor the employee. 177 Similarly, in Oman, the hiring of Omanis is
strongly encouraged.' 78 In Kuwait, a 1989 amendment to the Labor Law
provides that when filling a position, Kuwaiti nationals must be given first
171. See, e.g., Federal Law No. 8 of 1980 art. 123 (U.A.E.).
172. See, e.g., Sultani Decree No. 34 Issuing the Labour Law art. 43 (Oman); Royal
Decree No. M/21 of 11/15/69 art. 75 (Saudi Arabia); but see Federal Law No. 8 of 1980
art. 123 (U.A.E) (providing only for monetary compensation, limited to three months
wages).
173. E.g., SAuDI LABOR LAW 1ST, supra note 146, at 54-55.
174. Labour Regulation, M/21 of 15/11/69 art. 45 (Saudi Arabia) (1969) (providing
the proportion of Saudis in a company may not be less than 75 % of the total number of
workers, and the wages of Saudi employees must be at least 51% of the company's total
wages); see also Olsen, supra note 88 (in Bahrain, an employer is always required to have
Bahraini nationals as two percent of his employees). DOING BusINESS IN BAHRAIN, supra
note 38, at 57; Minister of Labour and Social Affairs Order No. 13/1976 art. 3 (Bahr.)
(1976) (providing that "aliens shall not compete with the Bahraini work force; [and]
priority shall be given to citizens of Arab countries."); Federal Law No. 8 of 1980 arts.
9, 10, 15 (U.A.E.) (1980) (providing that non-nationals may be employed only if there
are no U.A.E. nationals available or suitable for the job).
175. See, e.g., Labour Regulation, M/21 of 15/11/69 art. 44 (Saudi Arabia) (1969)
(providing that employers employing one hundred or more workers must train a number
of Saudi workers equal to 5 % of the total employees for technical positions); Minister of
Labour and Social Affairs Order No. 13/1976 art. 4 (Bahr.) (1976) (providing that "aliens
shall not compete with the Bahraini work force; [and] priority shall be given to citizens
of Arab countries").
176. AmIN, supra note 24, at 25.
177. Id.
178. Ellen C. Kerrigan, Coping with Labor Law in the Sultanate, Middle East
Executive Rep., May 1985, at 9, available in LEXIS, News Library, MDEAST File.
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consideration; however, such consideration must be on the same terms and
conditions offered to the non-Kuwaitis.1 79 Recently in Kuwait, there has
been a trend toward filling available positions with Kuwaitis, especially
in certain job areas, such as civil service. In accordance with this trend,
there has also been a restriction on the activities of expatriate workers, and
on the issuance of entry visas."'
Bahrain was greatly influenced by the British legal system, which was
its official system, until independence in 1971.182 During the period of
British control, Bahrain developed a modern system of administration that
was better organized than the systems of other Gulf countries.
Consequently, although the system is better organized, the Bahraini laws,
themselves, are generally similar to the laws of other Gulf countries.
The primary labor law is the Bahrain Labour Law of 1976,"' which
comprehensively regulates the relations of employers and employees, and
provides the procedure for the resolution of labor disputes. Under the
Labour Law, the Minister of Labour has the authority to establish
committees to examine specific areas concerning labor."' All foreign
employees in Bahrain require a work permit, and whenever possible,
technical and managerial positions are required to be filled by Bahrainis.185
Kuwait, after independence, developed its legal system by using, as
examples, the systems of the other Sunni Arab states where the Shari'a is
the primary source of law. 116 In Kuwait, as in some of the other Gulf
countries, there is a clear distinction between private law and public law.
This system is unlike Anglo-American systems which apply a unified set
of principles. For example, under Kuwait's system, there are two laws of
contract, one which applies to the private sector, and the other which
applies to the public sector.' 87
Kuwait was the first of the Gulf countries to enact a civil code. The
civil code was drafted jointly by an Egyptian jurist and a French lawyer,
179. Souham El Harati, Important Changes Made by New Labor Regulationsfor the
PrivateSector, Middle East Executive Rep., Mar. 1989, at 15, availablein LEXIS, News
Library, MDEAST File.
180. Tetreault, supra note 36, at 9.
181. AMIN, supra note 24, at 278.
182. Id. at 21-22.
183. Id. at 24.
184.
185.
186.
187.

Id.
Id. at 25.
KuwArr CONST., art. 2 (1962).
AMIN, supra note 24, at 276.
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and was put into effect in 1961.18 One effect of the enactment of the
Commercial Code of 1961 was the implication that the Shari'a was not
applicable to modern commercial transactions; the civil code virtually
rejected Shari'a principles with regard to these transactions.' 89 However,
there was a feeling by some that it was a mistake to impose a law which
was sometimes in direct conflict with societal views, and which was alien
to the citizen.'190 In 1980, a new civil code was adopted which was largely
based on Shari'a principles. A recent trend in the Gulf region has been
a return to a greater dependence on Shari'a law.191
Kuwait's system, especially in the area of labor law, is influenced
heavily by its trading tradition. During the nineteenth century, a trading
system developed which governed the relationships between master and
crew, and master and shipowner.' 92 Under this rigid system, the
crewmembers were guaranteed certain basic rights. These rights and
customs slowly evolved into what is now the Labor Law, 93 Law No. 38
of 1964, as amended by Ministerial Orders No. 87 of 1989, No. 82 of
1984, and No. 77 of 1984." 9
Oman is still relatively poor, and is the least industrially developed of
the Gulf countries. 195 Oman has been independent since 1650.196 When
compared to her neighbors, however, Oman has been late in developing
a modern legal system. This is chiefly a result of the policy of strict
isolationism that was practiced before 1970.197 However, after 1970, there
has been a rapid development of a legal framework which has allowed the
country to prepare for a modern government and to open the economy to
international commerce. The influence of the United States and Great
Britain has been significant during this period. 198
188. Id. at 275.
189. Reassertion of the Shari'a - I, supra note 116, at 70.
190. Id. at 71, 72; Hussein Ahmad Amin, Searchingfor a True Islamic Community,
AL-AHRAM WKLY, Nov. 14, 1991, at 7.
191. AMIN, supra note 24, at 70; Gary R. Feulner & Abbas EI-Neel, The NewlyEnacted U.A.E. Civil TransactionsCode, Middle East Executive Rep., Mar. 1986, at 8,
available in LEXIS, News Library, MDEAST File.
192. AMIN, supra note 24, at 274-75.

193. Id.
194. El Harati, supra note 179.
195. AMIN, supra note 24, at 283.

196. Id. at 285.
197. Id. at 286-87.
198. For example, Oman approved the Camp David Agreement of 1978, has offered
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In Oman, the employment relationship is governed by The Labour
Law of 1973199 which is most similar to the Saudi Labour Law, and offers
many of the same protections to workers. The Labour Law of 1973 is a
fairly detailed codification of the rights and duties involved in an
employment relationship; it specifically covers foreign companies by
providing that "[it shall govern all establishments and bodies of whatever
type, together with their national and foreign branches, which engage in
their activity within the Sultanate, whether they are public, private, secular
or religious." 2"
In Qatar, despite the strong British influence, the post-independence
legal system is based on the Napoleonic system. 201 The employment
relationship is governed by Labor Law Number 3 of 1962.202 Qatar's
labor law is similar to that of Bahrain, Kuwait, and the U.A.E.
It is often said that "[almong all Muslim countries in the world, Saudi
Arabia is the closest to being a fundamentalist Islamic state."23 Unlike
most of the other Gulf countries, there was never foreign control over
Saudi Arabia's legal system which followed the Shari'alaw, 4 as modified
by "regulations."
In Saudi Arabia, the king plays a large role in directing the country.
The authority of the monarch is based on the principles of the Shari'a,
which unite religious and political leadership in one man. However, the
powers of the king are not unrestrained. As a religious leader, the king
promises to govern in accordance with the Shari'a. If he violates this
oath, he can be legally deposed.2"5 Additionally, to rule effectively, a
Saudi monarch must retain the support of dominant princes, chiefs of
important tribes, and religious scholars. 2°
military facilities to the United States, and defied the Arab League's decision in 1978 to
sever ties with Egypt. Id. at 286.
199. Sultani Decree No. 34, Issuing Labour Law of 1973 (Oman) (1973).
200. Id. art. 4.
AMIN, supra note 24, at 302.
Bashir M. Salih, Qatar, in LEGAL ASPECTS OF DOING BusINESS IN THE
EAST 211 (Dennis Campbell ed., 1986).
Seaman, supra note 30, at 438-439.
204. PEASLEE, supra note 62, at 1089. A royal decree of Saudi Arabia on Sept. 10,
1951, states that "[o]ur constitution is the Koran." There are no separate provisions
concerning the legislature, executive and judicial powers or the rights of the people. Id.
201.
202.
MIDDLE
203.

205.

AREA HANDBOOK-SAUDI ARABIA,

supra note 65, at 177.

206. Representatives of these groups are members of the national Consultative
Council. In practice, no important decisions are made without the approval of a majority
of the Consultative Council. Seaman, supra note 30, at 429.
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Despite these restraints, the king has a tremendous amount of power
to direct the country, primarily through the promulgation of royal decrees
and through control over the decisions of the judiciary. In Saudi Arabia,
royal decrees are usually originated in the Saudi Arabian Council of
Ministers. Since the Council is appointed by royal order, it is directly
responsible to the king.2" 7 The Council of Ministers decides state policy,
has regulatory, executive, and administrative authority, and controls
financial affairs.20 ' When a proposal for an administrative decree is
approved by a majority of the council, it is presented to the king for
ratification. If approved, the decree is published in the official gazette
(Um el Qura), and becomes law. 2"
Employment in Saudi Arabia is regulated by the Labour and
Workman Regulation of 1969, which is probably the labor law affording
the most protection of employee's rights in the Gulf region.2 10 In Saudi
Arabia, commercial legal practice has been significantly influenced by
Western lawyers, thereby introducing American legal concepts into the
Saudi system.21 '
In the U.A.E, a new civil code was enacted in 1985 and went into
effect in 1986.212 In essence, this new civil code is a reassertion of the
Shari'a2 3 and contains a chapter concerning labor contracts.21 4 The
employment relationship is governed by U.A.E. Federal Law No. 8 of
1980 (Labor Law).215 The U.A.E. Labor Law was also amended in 1986,
207. The Council of Ministers itself was established by royal decree on Dec. 29,
1931, and its functions defined by royal decree on May 11, 1958. PEASLEE, supra note

62, at 1089.
208. Id.
209. The Official Gazette is published in Arabic. Unless otherwise specified,
legislation comes into effect the day following its publication. Id. at 1098.
210. Labour Regulation, Royal Decree No. M/21 of 15/11/69 art. 4 (Saudi Arabia)

(1969).
211. See supra notes 137-41 and accompanying text.
212. Ballantyne, supra note 116, at 74.

213. Id.
214. Civil Code, chap. 3 (U.A.E.) (1985).
215. Federal Law No. 8 of 1980 (U.A.E.) (1980). "The law is comprehensive, it
The Law is broadly similar
affects almost all areas of employer-employee relations ....
to other labor laws in the Gulf. It is based on French law and thus contains several
aspects not immediately familiar to a common law lawyer. It has 193 articles, and its
provisions are supplemented by various ministerial decrees." Richard H. Turner & Jim
Wright, Wat Firms Need to Know about U.A.E. Labor Law; Part 1. Scope of Law,
Contract Form, Termination, Middle East Executive Rep., June 1991, at 20, available in
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with such amendments generally favoring employers.216 The U.A.E.
Labor Law covers all employer-employee relationships with few
exceptions; 217 generally, Americans work in jobs which fall under covered
categories.
D. Applying the Host Country Laws: The Local Courts
The late King Faisal of Saudi Arabia stated that "justice is the
cornerstone of durable peace" 218 and went on to say:
We uphold the rule of law, without discrimination and we
administer equal justice to nationals and foreigners alike without
regard to race or creed. We implement an arbitral award given
against us in favor of a foreign corporation with the same
readiness as if that award was given in our favor. In this we
obey our law and our religion.21 9

LEXIS, News Library, MDEAST File.
216. Turner & Wright, supra note 215.
217. The provisions of this law shall not be applied to the following
categories:
(a) officials of the Federal Government, officials of local government
departments in member states of the U.A.E., officials of municipal
offices and other officials and employees working in corporations and
general organisations who are subject to service laws or other laws
specific to them.
(b) Personnel of the police, security and defence forces.
(c) Family members, relatives and in-laws of an employer who work and
live with him at his residence and who are totally dependant upon him in
fact, whether the relationship is one of blood or marriage.
(d) Private house servants and the like.
(e)workers' who work in agriculture or on farms, save for those who
work in agricultural organisations which manufacture agricultural
products or those who are involved permanently in the operation or repair
of mechanical machinery required for agriculture.
(f)workers who work in minor establishments which do not normally
employ more than five workers.
(g) workers who are employed on temporary work of no more than six
months.
Federal Law No. 8 of 1980, art. 3 (U.A.E) (1980).
218. Habachy, supra note 106, at 2.
219. Id.
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Like Anglo-American law, the Shari'a has the goal of giving effect
to the intent of the contracting parties,22° since the Shari'a is based on
concepts of equity and justice that are similar to those in the AngloAmerican system. "The practical result in commercial matters is often the
same.

"221

The court system, the traditional Western forum for the resolution of
disputes, is now in competition with alternate means for dispute resolution.
These alternate forums are normally the forums which resolve employment
disputes. The preference in using the alternate means "may be enhanced
by a cultural
bias in the Gulf region generally in favor of amicable
222
settlement. "
In addition to dispute settlement mechanisms provided by the
applicable labor regulation, the parties to an employment contract may
agree on alternative means of dispute resolution. "Due, perhaps, to the
Islamic tradition of arbitration as a means of resolving disagreements in
personal relationships, the area of labor disputes is one where the
regulations expressly provide for binding and automatically enforceable
arbitration."223
Due to the enactment of new legislation, the legal systems of the Gulf
countries have experienced a very rapid development. Observers predict
that "the process of codification should result in increasing consistency and
predictability in the resolution of disputes-and the increasing confidence
in the system fostered by well-defined rights and remedies." 224 Despite
this trend toward codification, each case is still decided in isolation
because there is no doctrine of binding precedent. 225 Although prior
decisions may be of persuasive authority, as a practical matter, they have
220. Intent, however, may be construed differently under the two systems. Feulner
& Lubach, supra note 158, at 22; see also NOEL J. COULSON, COMMERCIAL LAW IN THE
GULF STATES (1984).
221. Feulner & Lubach, supra note 158, at 22.
222. Id.; but see Hassan Mahassni & Neal Grenley, Public SectorDispute Resolution
in Saudi Arabia: Procedures and Practices of Saudi Arabia's Administrative Court, 21
INT'L LAW. 827, 827-28 (1987) ("Whereas only a few years ago parties to disputes often
went to great and frequently generous ends to avoid legal proceedings, today parties to
disputes in both the public and private sectors seem much more willing to air their
differences in the Saudi Courts.") .
223. SAUDI LABOR LAW 2D, supra note 160, at 328 (footnotes omitted); Zul-Am E.
JWAIDEH, LEGAL, TAX, AND REGULATORY ASPECTS OF DOING BusINESs IN SAUDI
ARABIA 15-16 (1976).
224. Feulner & Lubach, supra note 158, at 22.
225. Id.
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little impact because they are seldom reported.22 Similarly, because
Islamic law is not based on case law, a judge is not bound by a decision
of another judge or by the prior decisions of a higher court.227
Courts in the Gulf region have a reputation for applying the law in
ways which seek to protect workers' rights.228 "Litigants may easily bring
their cases before the courts at any time, . . . and there are no court
fees." 229 There are no provisions for jury trials, but "[jiudges do,

however, have a reputation for incorruptibility and justice, and observers
have often noted the essential fairness of the [court] procedures." 230 At a
hearing, there is no formal procedure, and trial advocacy, as practiced in
the West, is not used.231 However, on the downside, from a foreigner's
the
perspective, the courts conduct their business in Arabic, necessitating
232
employment of an interpreter, thereby working at a slow pace.
In Saudi Arabia, the Shari'acourts are comprised of two lower courts
whose competence is determined by the amount in controversy, and two
Courts of Cassation (appeal). The Shari'a courts have jurisdiction in all
226. RICHARD H. TURNER & JIM WRIGHT, What Finns Need to Know About U.A.E.
Labor Law: Gratuity, Redundency, Annual and Sick Leave, Pensions, Middle East
Executive Rep., July 1991, at 8, available in LEXIS, News Library, MDEAST File.
227. Samir Shamma, Law and Lawyers in Saudi Arabia, 14 INT'L & CoMp. L.Q.
1034, 1034-35 (1965).
228. OWEN, supra note 22, at 12.
229. Shamma, supra note 227, at 1035.
230. Seaman, supra note 30, at 441.
It is worth noting that there is not immunity under the Shari'a and even the
King is subject to the Ordinary Courts. Further, in this respect, Shari'a Courts
grant no favoritism to Muslims in disputes between Muslims and non-Muslims.
This principle was established by the Prophet Muhammad himself, who had an
occasions [sic] to have a dispute with a Jew. Muhammad and the Jew took the
dispute to a local judge who ruled in favor of the Jew. Muhammad abided by
the decision and instructed his companions and followers to abide by the
principle so established. Saudi Shari'a judges have a reputation of
incorruptibility and justice, and observers have often noted the essential
fairness of the Shari'a principles and procedures.
JudicialAuthority and the Court System of Saudi Arabia, Middle East Executive Rep.,
Sept. 1979, at 2, availablein LEXIS, News Library, MDEAST File; [hereinafter Judicial

Authority]; A.

RAHMAN

I. Doi,

SHARI'A THE ISLAMIC LAW

10-12 (1984).

231. JudicialAuthority, supra note 230, at 2.
232. But see JudicialAuthority, supra note 230, at 2 ("Once a Shari'a judge has held
a hearing, he will make his decision the same day and dictate that decision to the Clerk
of the Court, who records it and hands it in writing to the claimant and the defendant.").
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civil, criminal, and domestic relations cases.233 There is a Shari'a court
in every town, and in almost every large village or center. 1 4 In the larger
235
towns, the court may be composed of two or more kadis (judges).
However, each kadi sits alone and hears separate cases. 6
At the pinnacle of the judicial system is the King, who may act
as final court of appeal and as a source of pardon. The first
King, Abd al Aziz, was famed for personally dispensing justice
in cases of every description but he generally refrained from
modifying legal interpretations of the Ulama without first winning
its members over to his view.237
Shari'ajudges are considered to be agents of the monarch by virtue of
their appointment by him. In effect, they are delegated a part of his
power.2 8
The U.A.E court system includes Shari'a courts, criminal, and civil
courts.239 The various emirates which make up the Federation have had
233. See generally JudicialAuthority, supra note 230, at 2.
234. In 1965, there were about 200 such courts, and about 270 judges. Shamma,
supra note 227, at 1035.

235. Id.
236. Id.
237. JudicialAuthority, supra note 230, at 2.

238. Asherman, supra note 139, at 327.
239.

The Provisional Constitution of the U.A.E., prepared and
signed in July 1971 by the representatives of the emirates, provides
for the establishment of a Supreme Federal Court of Justice and of
Federal Courts of First Instance (Article 95). It determines the
jurisdiction of the Supreme Federal Court (Article 96) and allows

the individual emirates to maintain their own local courts for
matters not transferred to the jurisdiction of the federal courts
(Article 104). It provides that matters reserved for the local courts
of the individual emirates may also be transferred at the request of
an emirate to a Federal Court of First Instance.

Since independence there has increasingly been an attempt to
codify laws at the federal level. This has gradually resulted in a
certain degree of uniformity, but the individual emirates still retain
substantial sovereignty; laws, regulations and policies and practices
at the emirate levels still have any important role . ...
All the emirates except Dubai have adopted the system of
federal courts of law. Dubai has retains its own local courts and
has not adopted the federal system of courts. ...
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Shari'a courts for many years. Prior to 1971, when the emirates were a
British protectorate, a dual court system existed, with the British courts
having jurisdiction over disputes involving non-locals.24 Today, the
applicable law in all three courts is the Shari'a, supplemented by the
relevant regulations of the emirate, or of the Federation. 4 1 The U.A.E.
courts have been faced with a large number of disputes between local and
international parties, and have accordingly, gained substantial experience
in dealing with such matters. 2
The Kuwaiti court system is composed of courts of first instance and
two levels of appellate courts. Summaries of the important decisions of
the highest court, are published in the Kuwaiti
The Court of Cassation,
243
Official Gazette.
E. Resolution of Labor Disputes
In Saudi Arabia, the Labor Commissions have exclusive jurisdiction
over cases arising out of the contractual employment relationship. 2' "As
in the case of the entire Saudi judicial system, the dispute settlement
mechanism established by the Ministry of Labor and Social Affairs has a
reputation for fairness and has frequently found in favor of foreign
employees of Saudi employers." 24 There are two levels of review. The
first level involves the Preliminary Committees for the Settlement of
Disputes which sit in Riyadh, Jeddah, and Dammam. Each committee
consists of three members "experienced in legal matters," including a

Civil matters, except as otherwise provided by law, may be
filed in either a federal civil court or a Shari'a court at the opting
of the plaintiff .... In civil cases involving foreigners, especially
in cases relating to the personal law of non-Muslims, if the case is
filed in a Shari'a court it is usually, on application, transferred to
a federal civil court.
Amjad Ali Khan, The Courts and the Legal System in the U.A.E., Middle East Executive
Rep., Aug. 1983, at 8, availablein LEXIS, News Library, MDEAST File.
240. No foreigner was subject to the jurisdiction of the local courts. The laws
applied in these British Courts were from a variety of sources but primarily were from

Indian legislation. Id.
241. Id.

242. Id.
243. Id.
244. Labour Regulation, Royal Decree No. M/21 of 15/11/69 arts. 172, 179 (Saudi

Arabia) (1969); see generally SAUDI

LABOR LAW 2D,

245. JudicialAuthority, supra note 230, at 2.

supra note 160, at 316-29.
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chairman who is required to hold a Shari'a license (degree in Islamic
Venue, unless otherwise provided by agreement, is in the
Law)."
geographic area of the work location.247
The procedural rules for presenting or defending a case before the
Labor Committees are provided by the rules of procedure promulgated
under Article 177 of the Labor Regulations. 248 Moreover, a party must
have standing to bring or defend a case before the Labor Committees.
There is a twelve month statute of limitations for labor actions which
commences on the expiration date of the contract, or if the contract was
lawfully terminated, on the date of termination of service.249 If the
employment contract is renewed, rights provided under the original
contract may be enforced within twelve months of the expiration of the
final contract. 2 ' Accordingly, rights arising under the initial contract may
be enforced many years after its expiration.
There is a fifteen day limitation period for the request of orders to
temporarily stay an employer's termination decision based on the
allegation of improper termination. 25 ' The receipt of notice of termination
starts the running of the statute. Thus, the limitation period may occur
while the employee is still working under the notice period. 25 2 However,
does not bar an employee from
failure to seek a temporary stay order
25 3
seeking damages or reinstatement.
Notice of a proceeding, which must be in Arabic, is given in the form
of an order from the Committee having jurisdiction. 2 4 If a party fails to
appear at a hearing, notice of a second hearing must be served. The
second notice must inform the party that at the second hearing a judgment
246. Labour Regulation, Royal Decree No. M/21 of 15/11/69 art. 173 (Saudi Arabia)
(1969).
247. Id. art. 180.
248. SAUDi LABOR LAW 2D, supra note 160, at 320.
249. Labour Regulation, Royal Decree No. M/21 of 15/11/69 art. 13 (Saudi Arabia)
(1969); SAuDI LABOR LAW 2D, supra note 160, at 321.
250. SAuDI LABOR LAW 2D, supra note 160, at 321.
251. Labour Regulation, Royal Decree No. M/21 of 15/11/69 art. 75 (Saudi Arabia)
(1969).
252. Unless a longer notice period is required by contract, the notice period for
workers paid on a monthly basis is 30 days. Id. art. 73. However, no notice is required
for termination for any of the grounds stated in articles 83 or 84. Id.
253. SAuDI LABOR LAW 2D, supra note 160, at 322.
254. Id.

1993]

AMERICAN EMPLOYEES IN THE ARABIAN GULF

359

will be issued affecting his rights.255 Service of required notices may be
made by ordinary mail, unless otherwise required.2"' If personal service
is made, it must be by a Labor Office employee, post office employee, or
by the police.257 Substituted service is permitted if the party is not
available, and long-arm jurisdiction and service, both within and outside
the Kingdom, are provided for by the Labor Regulations.258
To begin a proceeding, a party must first make a complaint to the
Labor Office having jurisdiction over the geographic area of the place of
employment.259 If the parties cannot reach an amicable settlement, the
complaint is forwarded to the preliminary committee having jurisdiction."26
The chairman sets the hearing date, and at least three days before the
" '
At the
scheduled hearing, serves a summons on the defendant. 26
scheduled hearing, the parties may appear in person, or represented by an
attorney.262 Any claims and defenses must be raised at the hearing, or
they are deemed to be waived. The chairman of the preliminary
committee directs the proceeding and questions witnesses; however, the
other committee members may also question witnesses with the chairman's
permission.263 Generally, the burden of proof lies with the proponent of
a statement; however, in the case of a termination after an employee has
exercised a legal right, and in the case of a transfer which is not
adequately supported by a business reason, the employer has the burden
of proving a proper purpose for his action. 2'" The committee may also
subpoena documents and evidence, call witnesses, and inspect the work
premises. 265
The second level of review lies with the Supreme Committee for the
Settlement of Disputes. The committee is composed of four members and
255. Id.
256. E.g., Labour Regulation, Royal Decree No. M/21 of 15/11/69 art. 75 (Saudi
Arabia) (1969) (requiring service by registered mail or by another means providing receipt
of delivery).
257. SAUDI LABOR LAW 2D, supra note 160, at 323.
258. Id.
259. Id. at 324.
260. JudicialAuthority, supra note 230, at 2.
261. SAUDI LABOR LAW 2D, supra note 160, at 324.
262. Id. at 325.
263. Id.
264. Id. at 290, 326; Labour Regulation, Royal Decree No. M/21 of 15/11/69 art.
75 (Saudi Arabia) (1969).
265. SAUDI LABOR LAW 2D, supra note 160, at 326.
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a chairman, all of which are required to have a legal background. The
Supreme Committee has no original jurisdiction, and provided that a
timely appeal is made, it may only hear non-final decisions of the
preliminary committees. 26 An appeal is timely made if it is filed within
thirty days of receiving the primary committee's decision.267 If no appeal
is filed, the preliminary committee's decision becomes final and
enforceable. The Supreme Committee's rulings on appeal are final and
are immediately enforceable.268 On appeal, the Supreme Committee
normally considers legal arguments made by the parties, as well as the
record of the proceeding at the preliminary committee level. 269 However,
it has the power to consider additional evidence and call further
witnesses. 270 The preliminary committee's decision may be affirmed, or
if overturned, the Supreme Committee may enter judgment without
remand.271 The Supreme Committee also has original jurisdiction for the
enforcement of labor regulations, and the decisions and orders issued
six months for a case to work its
thereunder.2 2 It may take appoximately
2 73
way through both levels of review.
The parties to an employment contract may instead opt for binding
arbitration for the first level of dispute resolution.2 74 If the employment
contract does not specify an arbitrator, the chairman of the preliminary
committee is required to appoint one.275 The employment contract may
also include the procedure to be followed in the event of arbitration.
Arbitral awards are considered awards in the first instance, and as such,
266. Labour Regulation, Royal Decree No. M/21 of 15/11/69 art. 182 (Saudi Arabia)
(1969); Preliminary Committee decisions which are final are those relating to:
(a) workers' disputes, the amount of each of which does not exceed S.R.
3,000;
(b) differences relating to stay of execution of a worker's discharge filed
hereunder;
(c) disputes pertaining to the inflicting of fines on applications for relief
therefrom.
Id. art. 174.
267. Id. art. 180.
268. Id. arts. 176, 182.
269. SAUDI LABOR LAW 2D, supra note 160, at 327.
270. Id.
271. Id.
272. Id.
273. JudicialAuthority, supra note 230, at 2.
274. SAuDI LABOR LAW 2n, supra note 160, at 328.
275. Id.
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may be appealed to the Supreme Committee; 7 6 this can also be changed
by mutual agreement, with the parties stipulating that an arbitral award is
final.277 Arbitral awards carry the same weight as a decision by the
appropriate labor committee, and upon registration with the primary
committee, they are fully enforceable.278
Cases concerning employment in the U.A.E. are decided by the Civil
Court. To begin a labor case, the employee must file a complaint with the
Ministry of Labor and Social Affairs. The Ministry notifies the employer,
and a mediator attempts to reach a solution during a non-binding mediation
process which begins by advising both parties of their rights under the
law.279 The mediator's primary function is to find an amicable way of
resolving a dispute, if possible. If an argument cannot be resolved, the
process may continue for several hearings. After a two week period, if
the parties still cannot reach an agreement, the Labor Department must
turn the dispute over to the Labor Section of the Civil Court. At that
time, the Labor Department submits its report and recommendations to the
Civil Court.28 A claim to enforce rights, which arise under the U.A.E.
" '
Labor Law, must be filed within one year of the date of entitlement.28
The employee is permitted to remain in the country while a case is
pending, and may continue to reside in the housing provided by his
employer until the conclusion of the case.282 This is a major hardship for
an employer, because in addition to not having the housing available for
a replacement employee, 283 an employer cannot bring a replacement
employee into the country until the first employee's work permit is
cancelled.284
276. Id.
277. Id.
278. Id. at 329.
279. Federal Law No. 8 of 1980 (U.A.E.) (1980); see Frederick W. Taylor,
Termination of Employees Under the U.A.E. LaborLaw, Middle East Executive Rep.,
Nov. 1983 at 8, available in LEXIS, News Library, MDEAST File.
280. The court must schedule a hearing within 3 days of the filing. There is a one
year statute of limitations for claims under the labor law. Feulner & Laubach, supra, note
158 at 9.
281. Federal Law No. 8 of 1980 art. 6 (U.A.E.) (1980); Feulner & Lubach, supra
note 158, at 9.
282. Taylor, supra note 279, at 8.
283. See Abdul Wahab Bashir, SoaringHouse Rents Put Tenants in Dilemma,
NEWS, July 27, 1992, at 2.
284. Khan, supra note 16.
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If an employer cannot show a permissible reason for terminating an
employment contract, the remedy available under the labor law is
damages, up to a maximum of three months wages.285 Specified term
contracts may not be terminated until the term ends, unless termination
occurs during the probation period, or is cause.28 6 The permissible
reasons for terminating an employment contract are limited to those
specifically enumerated in the U.A.E. Labor Law.2"'
If a case is brought in a foreign court (i.e., a United States court),
procedural difficulties may be encountered in the collection of a judgment.
The case will most likely have to be retried on the merits before a local
court or labor committee, since the Gulf countries generally do not
recognize foreign judgments.2 88 A retrial may prove to be impossible if
the applicable limitation period has passed.
IV. UNITED STATES LAWS AND THEIR APPLICATION

A. United States Equal Employment Opportunity Laws
1. Title VII
Congress enacted Title VII to eliminate discrimination in
employment, 2 9 declaring "a national policy to protect the right of persons
to be free from such discrimination. "290 Title VII provides in pertinent
part that:
It shall be an unlawful employment practice for an employer.
. to fail or refuse to hire or to discharge any individual, or
otherwise to discriminate against any individual with respect to
his compensation, terms, conditions, privileges of employment,
285. Federal Law No. 8 of 1980 art. 123 (U.A.E.); Taylor, supra note 279; Feulner
& Laubach, supra note 158, at 9. "[TIn practice the courts normally award only one
month's wages." Turner & Wright, supra note 215, at 20.
286. See Taylor, supra note 279, at 8.
287. Federal Law No. 8 of 1980 art. 120 (U.A.E.).
288. See supra note 156 and accompanying text.
289. See H.R. REP. No. 914, 88th Cong., 2d Sess. 10 (1963), reprinted in 1964
U.S.C.C.A.N. 2391, 2401.
290. Id. at 2401.
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because of such individual's race, color, religion, sex or national
* 291
origin.
The purpose of Title VII is to prohibit discrimination, and to remove
barriers which impede equal employment opportunity. However, despite
this broad purpose, in 1991, the Supreme Court interpreted Title VII as
not applying extraterritorially to United States firms that employ United
States citizens in overseas positions. 2 2
Partially in response to the Supreme Court's decision in EEOC v.
Arabian American Oil Co., the Civil Rights Act of 1991 was signed into
law. 293 The Civil Rights Act of 1991 has extended the definition of
"employee" to include, "[w]ith respect to employment in a foreign country
. . an individual who is a citizen of the United States."294 Additionally,
United States employers may be liable for discrimination by foreign
subsidiaries depending upon the degree of control by the United States
Control is determined by considering "the
parent company.295
interrelationship of operations, common management, centralized control
of labor relations and common ownership or financial control of the
business entities.297"296 Companies controlled by a foreign parent are exempt
from Title VII.
Prior to the Arabian American Oil Co. case, few courts had addressed
the issue of extraterritorial application of Title VII, and the inherent
conflicts with the law and customs of the host country. The lower federal
court decisions addressing these issues have generally supported
extraterritorial application. However, a closer look at the facts of these
cases shows that often, the alleged discriminatory acts actually took place
in the United States,298 where Title VII is clearly applicable.
*

2. Export Administration Act of 1979
The Export Administration Act ("EAA") provides that United States
companies cannot "refuse to do business" because of boycotts imposed by
291. 42 U.S.C. § 2000e-2(a)-(c) (1988).
292. EEOC v.Aramco, 499 U.S. 244 (1991).
293. 42 U.S.C. § 1981A. (Supp.111 1991).

294. Id. at § 2000e(f).
295. Id.§ 2000e-l(c)(1),(3).
296. Jay W. Waks, Workers' Rights Now Extend Overseas, NAT'L L. J., Dec. 23,
1991, at 16.
297. 42 U.S.C. § 1981A. (Supp.IM 1991).
298. Abrams v.Baylor College of Medicine, 581 F. Supp. 1570 (S.D.Tex. 1984),
aff'd inrelevant part, 805 F.2d 528 (5th Cir. 1986).
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foreign governments. These regulations were passed primarily because of
Congress, by passing the EAA,
Arab boycotts of Israeli interests. 2
closed a loophole created by the Bona Fide Occupational Qualification
exemption to Title VII. 3 In Abrams v. Baylor College of Medicine, °1 the
court held that EAA provides an alternate private cause of action, in
addition to that provided by Title VII. 3 2
3. State Law: New York
State laws may also provide a remedy in cases of employment
discrimination overseas. 3 For example, the New York statute3° prohibits
certain discriminatory boycotts and extends itself to reach discriminatory
practices outside New York State. The statute provides, in relevant part,
that:
It shall be an unlawful discriminatory practice (i) for any person
to discriminate against, boycott or blacklist, or refuse to buy
from, sell or trade with, any person, because of the race, creed
color, national, origin or sex of such person, or of such person's
partners, members, stockholders, directors, officers, managers,
superintendents, agents, employees, business associates, suppliers
or customers, or (ii) for any person willfully to do any act or
refrain from doing any act which enables such person to take
such action. This subdivision shall not apply to:
a.
b.

Boycotts connected with labor disputes; or
Boycotts to protest unlawful discriminatory
practices.305

299. Abrams, 581 F. Supp. at 1581.
300. "[l~t was theoretically possible for a corporation to claim that it could legally
discriminate against Jews in hiring for Near Eastern positions because the Arab boycott
of Israel made this reasonably necessary to the normal operation of the business."
Swanson, supra note 20, at 140-41.
301. Abrams, 581 F. Supp. at 1570.
302. Id. at 1581-82.
303. N.Y. ExEc.
304. Id. § 296.13.
305. Id.

LAW

§§ 296.13, 298-a (McKinney 1975).
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Coverage is provided for acts which occur outside the state, as if they had
occurred within the state:
1. The provisions of this article shall apply as hereinafter
provided to an act committed outside this state or against a
corporation organized under the laws of this state or authorized
to do business on this state, if such act would constitute an
unlawful discriminatory practice if committed within this state.
2. If a resident person or domestic corporation violates any
provision of this article by virtue of the provisions of this
section, this article shall apply to such person or corporation in
the same manner and to the same extent as such provisions would
have applied had such act been committed within the state except
that the penal provisions of such article shall not be applicable."3
Several other states have similar statutes.30 7
The New York statute raises constitutional questions in four primary
areas: the exclusive federal power to regulate foreign relations, preemption by federal anti-boycott statutes, allocation of power over
international trade to the federal government, the contacts required by the
statute's long arm provision, and the minimum contacts required for
procedural due process.308 State statutes may provide for extraterritorial
application of United States law beyond that of the federal statutes.
However, the same difficulties will be encountered in enforcement of
judgments as if the federal forum was used.
B. Defenses to the Application of United States Laws Overseas
The following are some of the defenses that may be raised if United
States equal employment opportunity laws are held to apply
extraterritorially. They are defenses, usually provided by statute, as
opposed to arguments that the law is inapplicable extraterritorially.

306. N.Y. ExEc. LAW § 298-a(1)-(2) (McKinney 1975).
307. James V. Feinerman, The Arab Boycott and State Law: The New York AntiBoycott Statute, 18 HARv. INT'L L.J. 343, 344 (1977).
308. Discussion of the various constitutional challenges is beyond the scope of this

note. See generally id.
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1. The Bona Fide Occupational Qualification Exemption
The Bona Fide Occupational Qualification ("BFOQ") is a limited
exemption. BFOQ's are defined narrowly by the Equal Employment
Opportunity Commission ("EEOC"), and allow for discrimination in very
limited cases, when the discrimination is reasonably necessary for the
A BFOQ exists only when
normal operation of a business."
characteristics of a particular class are required to do a job, or when all
persons of the specified class are unable to do a job.31 ° BFOQs are
permitted to be based upon religion, sex, or national origin, but not upon
race. 3" Under the BFOQ exemption, employers are not permitted to deny
employment based on stereotypical assumptions about a class, even when
the assumptions have a factual basis.312 Instead, employers are required
to evaluate the individual's capability to do the job.
Safety concerns are one basis for which the BFOQ defense has been
raised. For example, safety concerns were raised as a BFOQ defense in
Kern v. Dynalectron Corp.3" 3 In Kern, Dynalectron Corp., a United States
company, required all its helicopter pilots flying into Mecca to be
Moslem. The company argued that this restriction was necessary because
all non-Moslems caught in Mecca would be beheaded. The court held that
the BFOQ exemption was properly applicable because "the essence of
Dynalectron's business would be undermined by the beheading of all its
non-Moslem pilots. ""' As a result, the BFOQ application will be upheld
only if there is a demonstration that the employee is unable to adequately
perform the duties required by the job.
Customer preference has been held to be an invalid BFOQ, 3 5 with
EEOC regulations stating that Title VII prohibits "[tihe refusal to hire an
individual because of the preferences of co-workers, the employer, clients,
or customers. "3 6 Customer preference is not a valid defense, even if the
309. See 29 C.F.R. § 1604.2(a) (1987); Diaz v. Pan Am. World Airways, 442 F.2d
385, 388 (5th Cir.), cert. denied, 404 U.S. 950 (1971).
310. MARK A. PLAYER, EMPLOYMENT DISCRIMINATION LAW 281-82 (1988).
311. Id. at 204.
312. Dothard v. Rawlinson, 433 U.S. 321, 333 (1977).
313. 577 F. Supp. 1196 (N.D. Tex. 1983), aff'd mem., 746 F.2d 810 (5th Cir.
1984); Address by EEOC Commissioner Joy Cherian Before Baruch College of City
University of New York, DAILY LAB. REP. (BNA), Mar. 23, 1989, at Dl.
314. Kern, 577 F. Supp. at 1200.
315. Fernandez v. Wynn Oil Co., 653 F.2d 1273 (9th Cir. 1981).

316. 29 C.F.R. § 1604.2(a)(1)(iii) (1987).

1993]

AMERICAN EMPLOYEES IN THE ARABIAN GULF

367

job is to be performed in a foreign country, where local custom prevents
3 17
a person of a certain class (i.e., women) from doing a certain job.
Congress, in enacting Title VII, believed that if customers are able to
dictate discriminatory hiring practices, equal employment opportunity
would be a fiction.31
Some commentators argue that since Congress' intent in enacting Title
was
to alter attitudes toward discrimination in the United States, not
VII
foreign countries, customer preferences of a foreign country should
therefore be respected.3 19 A companion argument is that because of
cultural differences, customer preferences of host country nationals should
be given greater respect than those of customers in the territorial limits of
the United States.3 20
Analysis under the BFOQ exemption becomes somewhat more
difficult in cases where the discriminatory act takes place in the Gulf area.
The social customs of the Gulf countries, such as the customs regarding
women, are sometimes incorporated into the legal system. Accordingly,
these customs are not comparable to a customer preference based on
stereotypical attitudes, which has been rejected as a BFOQ by United
3 21
States Courts. In the Gulf region, customs often have the force of law.
When social and religious requirements are binding as part of a country's
legal system, they are more appropriately considered under the foreign
compulsion defense.
2. Foreign Compulsion Defense
When discrimination becomes a business necessity as required by
local law, the BFOQ exemption does not apply; this is because local law,
rather than a personal characteristic, prevents the prospective employee
from being able to do the job. This situation is different from that found
in Fernandez v. Wynn Oil Co.3 22 In Fernandez, the justification for
317. Fernandez, 653 F.2d at 1275. However, the result would be different under the
foreign compulsion defense if the discrimination is required by law rather than by custom.
318. Diaz, 442 U.S. at 389.
319. See John Bruce Lewis & Bruce L. Ottley, Title VII and Friendship, Commerce,
andNavigation Treaties:PrognosticationsBased upon Sumitomo Shoji, 44 OHIO ST. L.J.
45, 87 (1983).
320. Id. at 87.
321. Fernandez v. Wynn Oil Co., 653 F.2d at 1273 (9th Cir. 1981).
322. Id.
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discrimination was a perceived customer preference, rather than an effort
to comply with the law of the host country.' 23
This defense, which is based on an act required by a host country's
law, is referred to as the Foreign Compulsion Defense. 24 It has been
similarly applied in other areas of the law, such as antitrust, when there
are conflicts between a host country's laws and an extraterritorial
application of United States laws.' 2 In essence, the foreign compulsion
defense provides that an act required by a host country's law is attributed
to the host country, rather than to the business. Thus, the acts of a private
business are considered to be those of the sovereign government itself. As
a result of sovereign immunity, no liability attaches to the business for
violating United States law.3 26 The defense does not consider the validity
of the sovereign government's law. 27 The mere existence of the host
country's law, which mandates an impermissible action, provides a basis
to that
for the application of the defense. There are, however,
3 28 exceptions
doctrine which require scrutinizing the foreign law.
Some commentators have argued that discrimination falls within one
of the exceptions because of the international consensus against
employment discrimination. 329 However, to consider discrimination as an
exception to the foreign compulsion doctrine would penalize a company
for actions which are not attributable to it. As a result, United States
companies may choose not to hire American workers for positions in the
Gulf Region, where local laws conflict with United States laws.3
323. Id. at 1276; Address by EEOC Commissioner Joy Cherian Before Baruch
College of City University of New York, supra note 313, at Dl.
324. ExtraterritorialApplication of United States Employment DiscriminationLaws,
REPORT OF THE COMMERCIAL AND FEDERAL LITIGATION SECTION NEW YORK STATE
BAR ASSOCIATION (1991); Address by EEOC CommissionerJoy Cherian Before Baruch

College of Cty University of New York, supra note 313, at D1.
325. See Pierre Vogelenzang, Note, Foreign Sovereign Compulsion in American

Antitrust Law, 33 STAN. L. REv. 131 (1980).
326. See United States v. Vetco, Inc., 644 F.2d 1324, 1332 (9th Cir.), cert. denied,

454 U.S. 1098 (1981); ManningtonMills, Inc. v. Congoleum Corp., 595 F.2d 1287, 1293
(3d Cir. 1979).
327. Note, Development of the Defense ofSovereign Compulsion, 69 MICH. L. REv.

888, 897 (1971).
328. Id.
329. Debra L. W. Cohn, Note, Equal Employment Opportunity for Americans
Abroad, 62 N.Y.U. L. REv. 1288, 1313 (1987); see generally Stephen Jacobs et al.,
Comments, The Act of State Doctrine:A History of JudicialLimitations and Exceptions,

18 HARV. INT'L L.J. 677 (1987).
330. For example, the company could hire British, or other European, workers to fill
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Clearly, a conflict with Title VII is unavoidable when a host country's
laws require acts which are discriminatory. The traditional approach to
this situation is to respect the sovereignty and laws of the host country.33
"It serves to protect against unintended clashes between our laws and those
of other nations which could result in international discord. 332
The EEOC has recognized the foreign compulsion defense as valid
under TitleVIl. 3 " As an example of this defense, the EEOC has
recognized as legitimate and non-discriminating, a host country's labor
laws which severly limit the employment opportunities of women. 334 The
Civil Rights Act of 1991 explicitly recognizes the defense by providing
that an employer may act as otherwise prohibited, "with respect to an
employee in a workplace in a foreign country if compliance with [Title
of the foreign
VII] would cause such employer . . . to violate
335 the law
country in which such workplace is located.
The previous example illustrates the difference between the application
of the BFOQ and the foreign compulsion defense. A company who denies
employment to a woman because of a host country's laws cannot properly
raise the BFOQ defense, but can properly raise the foreign compulsion
defense. In this situation, the BFOQ defense does not apply because the
woman's gender does not, itself, interfere with her ability to do the job.
A company raising the foreign compulsion defense has the burden of
establishing that, in order to comply with local law, it was required to
violate United States law. 336 To satisfy this burden, the defendant raising
the defense must show compulsion, and not merely authorization or
positions in the Gulf region and thereby avoid Title VII.

331. See, e.g., Kern, 577 F. Supp. at 1196; Societe Nationale Industrielle
Aerospatiale v. United States District Court, 107 S.Ct. 2542, 2555 (1987); United States
v. Belmont, 301 U.S. 324, 330 (1937); In re Chase Manhattan Bank, 297 F.2d 611, 613
(2d Cir. 1962) ("[W]e also have an obligation to respect the laws of other sovereign states
even though they may differ in economic and legal philosophy from our own.); Ings v.

Fergusson, 282 F.2d 149, 152 (2d Cir. 1960).
332. McCulloch v. Sociedad Nacional de Marineros de Honduras, 372 U.S. 10, 2022 (1963).
333. See EEOC Dec. No. 85-10, 2 Empl. Prac. Guide (CCH) 6851 (July 16,
1985); EEOC is Pushingfor Overseas Enforcement of Cvil Rights Laws, Commissioner
Cherian Says, DAILY LAB. REP. (BNA), Mar. 23, 1989, at A6.
334. EEOC Dec. No. 85-10, 2 Empl. Prac. Guide (CCH) 7054 (July 16, 1985).

335. Civil Rights Act of 1991, 42 U.S.C. § 2000e-l(b) (Supp. I 1991).
336. RESTATEMENT
§ 441, cmts. c-d (1987).
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support." 7 In addition, if actual compulsion is shown, the company must
show that it first exhausted all local remedies to eliminate the conflict. 38
The foreign compulsion defense was raised in Abrams v. Baylor
College of Medicine,33' but was found not to apply, since the
act in that case was not actually required by Saudi Arabian
discriminatory
340
law.
3. Preemption of the Application of United States Statutes by Diplomatic
Treaties
Another possible defense against the extraterritorial application of
United States equal employment opportunity laws is preemption by a
diplomatic treaty. One example of a treaty that may preclude the
extraterritorial application of United States laws is the treaty signed by the
United States and Saudi Arabia in 1933, 34' which provides that the
nationals of both countries shall be subject to the laws of the country in
which they are physically situated. 342 Although there have not been any
cases interpreting this specific treaty, the Supreme Court ruled, in
Avigliano v. Sumitomo Shoji America Inc., that Japanese companies
doing business in the United States are subject to U.S. employment
337. Id. at § 441.
338. See Vogelenzang, supra note 325, at 147.
339. Abrams, 581 F. Supp. at 1576.

340. Id.; Address by EEOC CommissionerJoy CherianBefore Baruch College of City
University of New York, supra note 313, at Dl.
341. Article II: Subjects of His Majesty the King of the Kingdom of
Saudi Arabia in the United States of America, its territories and
possessions, and nationals of the United States of America, its
territories and possessions, in the Kingdom of Saudi Arabia shall be
received and treated in accordance with the requirements and
practices of generally recognized international law. In respect of
their persons, possessions and rights, they shall enjoy the fullest
protection of the laws and authorities of the country, and they shall
not be treated in regard to their persons, property, rights and

interests, in any manner less favorable than the nationals of any
other foreign country.

Provisional Agreement Between the United States of America and the Kingdom of Saudi
Arabia in Regard to Diplomatic and Consular Representation, Juridical Protection,
Commerce, and Navigation, Nov. 7, 1933, U.S.-Saudi Arabia, 48 Stat. 1826.
342. Id. art. I.
343. 457 U.S. 176 (1982).
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laws; 3" this decision may logically be extended to provide that U.S.
companies doing business in Saudi Arabia are therefore subject to Saudi
Arabian employment laws.34
C. ProceduralIssues Relating to the Oversees
Application of United States Law
A detailed discussion of the procedural issues relating to the
extraterritorial application of United States equal employment opportunity
laws is beyond the scope of this Note. However, some basic procedural
issues should be considered. The first issue is to determine whether
sufficient minimum contacts exist to permit a court to exercise jurisdiction
in accordance with "traditional notions of fair play and substantial
Under Title VII, Congress has included a statutory minimum
justice.
contacts test in Section 109 of the Civil Rights Act of 1991. The test is
satisfied if an American employer has exercised "control. """4
If minimum contacts are found, under both the relevant statute and the
United States Constitution, the next issue is whether exercising jurisdiction
would be reasonable. The Restatement (Third) of Foreign Relations Law
provides a list of relevant factors to consider in determining the
reasonableness of exercising jurisdiction:
(a) the link of the activity to the territory of the regulating state,
i.e., the extent to which the activity takes place within the
territory, or has substantial, direct, and foreseeable effect upon
on the territory;
(b) the connections, such as nationality, residence, or economic
activity, between the regulating state and the person principally
responsible for the activity to be regulated, or between that state
and those whom the regulation is designed to protect;
(c) the character of the activity to be regulated, the importance
of regulation to the regulating state, the extent to which other
states regulate such activities, and the degree to which the
desirability of such regulation is generally accepted;
(d) the existence of justified expectations that might be protected
or hurt by the regulation;
344. Lewis & Ottley, supra note 319, at 46-48.

345. Id.
346. International Shoe v. Washington, 326 U.S. 310, 320 (1945).
347. See supra notes 286-88 and accompanying text.
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(e) the importance of the regulation to the international political,
legal, or economic system;
(0 the extent to which the regulation is consistent with the
traditions of the international system;
(g) the extent to which another state may have an interest in
regulating the activity;
(h) the likelihood of conflict with regulation by another state.34
Some of these factors overlap those established under Section 109 of the
1991 Civil Rights Act for determining control. An application of these
factors should be found to be unreasonable in a case of discrimination
against a United States citizen by an employer in a Gulf country meeting
the control test of Section 109 of the Civil Rights Act of 1991.34'
Finally, if the case proceeds to judgement, attempts to collect the
judgment may run into procedural difficulties. Since the Gulf countries
generally do not recognize foreign judgements where assets are located
overseas, the case will have to be retried on the merits before a local court
or labor commitee.35 However, a retrial may prove to be impossible if
the host country's statute of limitation has run.
VI. CONCLUSION

For the most part, American employees are not subjected to
employment discrimination in the Gulf countries. Actually, most of the
discrimination in the Gulf countries, such as in the amount of wages paid,
tends to benefit American employees.
In determining whether United States equal employment opportunity
laws should apply overseas, the interest in protecting citizens from
overseas discrimination in the Gulf should not be considered in a vacuum.
The remedies that are currently available under the laws of the host
country, and which provide an aggrieved employee with adequate relief,
must be considered.
348.

RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED STATES

§ 403(2) (1987).
349. See Amicus Curiae Brief of Rule of Law Committee and the National Foreign
Trade Council, Inc. in Support of Respondents, E.E.O.C. v. Arabian American Oil Co.,
499 U.S. 244 (1991); but see Brief of the Int'l Human Rights Law Group as Amicus
Curiae in Support of the Petitioner, E.E.O.C. v. Arabian American Oil Co., 499 U.S.

244 (1991).
350. See supra notes 220-22 and accompanying text.
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In addition to legal considerations, various national interests must be
weighed such as: the benefits received by Americans who work at
premium salaries in the Gulf countries without incident; the United States
interest or foreign policy objective in maintaining good relations with these
countries; and the effect that a "legal invasion" of a sovereign state by the
United States will have on relations with other countries throughout the
world. The balance will tip toward not applying United States equal
employment opportunity laws extraterritorially. To apply them would
benefit very few, at the expense of many others.
Steven Kirkpatrick

