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BY ARTHUR S. LEONARD

M elissa and Aaron 
Klein, owners of 
Sweet Cakes by Me-
lissa, a now-defunct 

custom bakery in Gresham, Ore-
gon, have fi led a petition asking the 
US Supreme Court to strike down 
the $135,000 penalty imposed by 
Oregon authorities for their refusal 
to make a wedding cake for Rachel 
and Laurel Bowman-Cryer in Jan-
uary 2013.

In their October 19 fi ling, the 
Kleins claim the Oregon ruling 
violates their constitutional rights 
of free exercise of religion and free-
dom of speech.

They also claim they did not 
discriminate against the lesbian 
couple because of their sexual ori-
entation, contrary to the fi ndings 
of a state commission that was af-
fi rmed by the state appeals court.

Perhaps most consequential-
ly, they are asking the Supreme 
Court to consider overruling Em-
ployment Division v. Smith, a 1990 
high court ruling that found that 
the First Amendment’s Free Exer-
cise Clause does not exempt people 
with religious objections from com-
plying with state laws of general 
application not specifi cally target-
ing religious practices.

If the Kleins’ petition for review 
were accepted, the Supreme Court 
would be revisiting an issue it side-
stepped in its June Masterpiece 
Cakeshop v. Colorado Civil Rights 
Commission ruling. In Master-
piece, baker Jack Phillips refused, 
initially on religious grounds, to 
make a wedding cake for a gay 
male couple, and Colorado offi cials 
found he had violated the state’s 
anti-discrimination law, rejecting 
his First Amendment defense. 

In his appeal of the Colorado 
Court of Appeals’ ruling affi rming 
the Commission, Phillips asserted 
protection under both the First 
Amendment’s Free Exercise and 
its Free Speech Clauses, claiming 
the government cannot compel a 
“cake artist” to express a message 
contrary to his religious beliefs, on 
free speech as well as freedom of 

religion grounds.
The court did not decide those 

questions, instead concluding 
that comments from some of the 
Civil Rights Commission’s mem-
bers — along with its rejection of 
discrimination claims fi led by a 
provocateur who charged bakers 
with discriminating against him 
by refusing to make explicitly anti-
gay cakes — showed the state did 
not provide Phillips with an appro-
priately “neutral forum.” The case 
against Phillips was dismissed.

In his opinion for the court, how-
ever, Justice Anthony Kennedy, 
who has since retired, reaffi rmed 
that people and businesses do not 
enjoy a general right to refuse, on 
free exercise grounds, to comply 
with state laws of general applica-
tion not specifi cally targeting re-
ligion. Kennedy’s opinion did not 
address Phillips’ “cake artist” free 
speech claim.

Kennedy cited a 1968 ruling, in 
Newman v. Piggie Park Enterprises, 
Inc., where the owner of a chain of 
BBQ restaurants cited his religious 
beliefs as grounds for denying ser-
vice to black customers in defi ance 
of the 1964 Civil Rights Act. There, 
the Supreme Court affi rmed the 
Richmond-based Fourth Circuit 

Court of Appeals, which reversed a 
district court’s refusal to enjoin the 
restaurant’s discriminatory policy.

Kennedy did not mention the 
1990 Smith precedent, which in-
volved a Native American man who 
used peyote in a religious ritual 
and later fl unked his employer’s 
drug test, was fi red and then de-
nied unemployment benefi ts. The 
Supreme Court found that the 
incidental burden imposed on his 
free exercise of religion did not ex-
cuse the man from complying with 
his employer’s drug use policy and 
being subject to the state’s unem-
ployment insurance law. 

In a concurring opinion in Mas-
terpiece Cakeshop, however, Jus-
tice Neil Gorsuch, joined by Clar-
ence Thomas, described the Smith 
ruling as “controversial,” implying 
it deserved reconsideration.

The Kleins followed up on Gor-
such’s signal by asking that the 
court either reconsider Smith or, 
alternatively, reaffi rm specifi c com-
ments in Justice Antonin Scalia’s 
majority opinion, where he sug-
gested that when somebody raises 
a free exercise of religion claim in 
a case that also implicates “other 
fundamental rights,” such as free-
dom of speech, the court should 

apply “strict scrutiny” to the state 
action under challenge so that the 
other fundamental right could be 
vindicated. 

The Oregon Court of Appeals 
had explicitly rejected this “hybrid 
rights” approach, but the Kleins 
pointed out that lower courts are 
divided on whether to take up Sca-
lia’s suggestion.

The Kleins are also arguing they 
did not discriminate against the 
Bowman-Cryers because of their 
sexual orientation; they would re-
fuse to make a same-sex wedding 
cake regardless of the sexual ori-
entation of the would-be customer. 
They noted they had, several years 
before, made a wedding cake that 
the couple ordered to celebrate Ra-
chel’s mother’s marriage to a man. 
And they pointed out that the cou-
ple quickly found another baker to 
make their wedding cake — and 
that a celebrity chef gave them a 
second custom-designed cake for 
free.

On the other hand, Oregon of-
fi cials, in assessing substantial 
damages for emotional distress to 
the Bowman-Cryers, weighed re-
ports that the Kleins had posted 
about the discrimination claim on 
their Facebook page, showing an 
image of the actual discrimination 
charge with contact information 
for the lesbian couple, who subse-
quently received nasty messages, 
including death threats.

The Kleins devote a large part of 
their petition to arguing they are 
“cake artists” whose creations are 
expressive works, entitling them to 
the same vigorous constitutional 
free speech protection normally 
provided to artists in less digest-
ible media. The Oregon court, they 
claim, erred in failing to apply 
strict scrutiny to the state authori-
ties’ decision against them. The 
Supreme Court has repeatedly held 
that the First Amendment protects 
an individual’s refusal to speak a 
message with which they disagree. 
Whether the court will view bak-
ing a wedding cake in free speech 
terms is an interesting question.

COURTESY OF LAMBDA LEGAL

Rachel and Laurel Bowman-Cryer and their children.
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There are numerous ways in 
which the court could decide the 
Kleins’ case should it be accepted 
for review. A decision overturn-
ing the Smith precedent, however, 
could have the most far-reaching 
implications for LGBTQ rights. 

Gorsuch was correct in call-
ing Smith a “controversial” deci-
sion. When it came down, Sca-
lia’s opinion drew dissents from 

liberals on the court and it was 
Chuck Schumer in the House and 
Ted Kennedy in the Senate who 
quickly drew up a fi rst version of 
the Religious Freedom Restoration 
Act (RFRA), which President Bill 
Clinton eagerly signed into law in 
1993. Though the Supreme Court 
took exception to this fi rst version, 
it eventually ruled that Congress 
could create a legislative exception 
to federal laws when they inciden-
tally impose a substantial burden 

on the free exercise of religion.
An outright overruling of Smith 

would impose a burden on states 
and the federal government to 
demonstrate a compelling state in-
terest to justify substantially bur-
dening a person or even a business’ 
free exercise of religion. We should 
then expect many new claims that 
anti-discrimination laws violate 
the constitutional rights of people 
and businesses who have reli-
gious objections to LGBTQ people 

— a claim the Kleins are pursuing 
here. 

Given the 30 days Oregon of-
fi cials have to respond and the 
Kleins’ right to reply to that re-
sponse, the Supreme Court would 
likely not consider this case for re-
view until at least December. But 
if it were accepted before year-end, 
there would be plenty of time for 
the court to hear arguments and 
rule during its current term that 
runs until June.

➤ WEDDING CAKES, from p.8

POLITICS

BY ANDY HUMM

C ity Council Speaker Corey Johnson, 
an ex-offi cio trustee of the Ameri-
can Museum of Natural History, has 
joined calls from 450 scientists and 

as well as  the direct action group Revolting Les-
bians  to get billionaire climate-change denier 
Rebekah Mercer off the museum’s board. 

Among many contributions to and invest-
ments in right wing organizations, she has do-
nated $5 million to the Heartland Institute, a 
climate-change denial think tank that boasts 
of having convinced Donald Trump “that man-
made global warming is not a crisis.”

In a written statement received exclusively by 
Gay City News, Johnson said, “Rebekah Mercer 
clearly does not share the values of the Ameri-
can Museum of Natural History (AMNH). She 
and her family contributed to groups who deny 
climate change exists, which is a denial of the 
very science at the core of the Museum’s mis-
sion. Rebekah Mercer should do the right thing 
and step down from the Board of Trustees. We 
need someone who respects science — which 
means they don’t dispute fi ndings they fi nd in-
convenient politically. Climate change is real 
and anyone who truly cares for the future of our 
planet recognizes that. Those who don’t should 
not serve on the board of one of this city’s pre-
mier scientifi c institutions.”

Manhattan Borough President Gale Brewer, 
who like Johnson is an ex-offi cio trustee, voiced 
her displeasure with Mercer’s role at the mu-
seum, as well, but also suggested the push to 
remove her faces a roadblock.

“She does not represent my views,” Brewer 
said of Mercer. “I have talked to the museum 
about it in the past. They are not going to take 
her off.”

Revolting Lesbians held  yet another small but 
spirited demonstration  on October 28 in front 
of the museum demanding Mercer’s removal. It 
included a Mercer impersonator — Philadelphia 

activist Mike Hisey — and others wearing Mer-
cer masks in the spirit of Halloween. They held 
signs saying, “The Earth is Not For Sale. Mercer 
Off the Board.” 

Patrons of the museum, many with children 
in tow, easily grasped the wrongness of having a 
funder of climate-change denial on the board.

Anne Maguire, one of the organizers of the 
action, said, “We welcome Corey Johnson’s 
statement asking Rebekah Mercer to step down 
and hope it encourages other politicians to call 
for her resignation as well, especially those ex-
offi cio New York City elected offi cials who are 

also board members at the AMNH — Mayor Bill 
de Blasio, Comptroller Scott Stringer, and Man-
hattan Borough President Gale Brewer. Mercer 
is not just destructive of our planet, she is de-
structive of our democracy. She is part-owner 
of Breitbart News and responsible for their alt-
right propaganda which spreads white suprem-
acist nonsense and anti-immigrant bigotry. 
Mercer was on the board of Cambridge Ana-
lytica, and her family’s fortune supports the 
Federalist Society and the Heritage Foundation 
amongst others. All elected offi cials should be 
doing much more to get Mercer off the board 
of the AMNH and they have leverage. The city 
gives the museum $22 million annually, so we 
urge politicians to use our tax dollars wisely 
and prudently by asking the museum to re-
move Mercer if she refuses to resign. We also 
urge Mercer’s colleagues on the Board of Trust-
ees and all those who donate money to the mu-
seum to do the right thing and insist on her 
removal.”

Maguire’s statement came prior to Brewer’s 
comments about Mercer serving on the board.

Neither the mayor’s offi ce nor the city comp-
troller’s offi ce would comment on the calls for 
removing Mercer.

The museum’s annual fundraising gala is 
Thursday, November 15, and Revolting Lesbi-
ans plans to picket it if Mercer has not been 
removed from the board. An earlier effort to get 
billionaire oil industry plutocrat David Koch off 
the museum board was successful.

The museum did not immediately respond 
to a request for comment on Johnson’s call for 
Mercer’s removal. In the past, the museum has 
insisted that trustees and donors do not make 
decisions about its scientifi c and educational 
content.

Revolting Lesbians, on Facebook at  facebook.
com/RevoltingDykesNYC , is asking its sup-
porters to demand Mercer’s removal by email-
ing AMNH’s president Ellen V. Futter at  futter@
amnh.org  or tweeting  @amnh .

ANDY HUMM

The direct action group Revolting Lesbians staged another protest 
outside the American Museum of Natural History on October 28 
demanding the removal of Rebekah Mercer as a trustee — and are 
now getting vocal support from two ex-offi cio trustees, City Council 
Speaker Corey Johnson and Manhattan Borough President Gale 
Brewer.

Corey Endorses Rebekah Mercer’s AMNH Removal
Manhattan Beep Brewer also faults climate change denier’s role at science museum
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