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DONNA ACETO

Democratic gubernatorial hopeful Cynthia Nixon
meeting with LGBTQ people of color at the Aloft
New York Brooklyn Hotel on August 22.
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CIVIL RIGHTS

Appeals Court Finds LGBTQ Senior Housing Protections
Seventh Circuit rules lesbian can challenge elder facility’s indifference, hostility
BY ARTHUR S. LEONARD

A

federal appeals court has ruled that
a lesbian resident of a senior rental
facility in suburban Chicago may sue
to hold the facility’s management accountable for severe harassment against her by
other residents due to her sexual orientation.
The August 27 ruling from a unanimous
three-judge panel of the Seventh Circuit Court
of Appeals reversed a decision by District Judge
Samuel Der-Yeghiayan, an appointee of President George W. Bush, to dismiss her case.
The decision marks an important appellate
precedent for the protection of LGBTQ people
living in senior housing facilities.
Marsha Wetzel moved into Glen Saint Andrew Living Community in Niles, Illinois, after
her partner of 30 years died. There she has a
private apartment and access to meals in a
common area, and the tenant agreement requires residents to refrain from “activity that
[Saint Andrew] determines unreasonably interferes with the peaceful use and enjoyment of the
community by other tenants” or that is “a direct
threat to the health and safety of other individuals.” Tenants who violate the agreement can be
evicted by Saint Andrew.
Wetzel was not closeted and spoke openly
with staff and other residents about her sexual
orientation when she moved in.
“She was met with intolerance from many of
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Marsha Wetzel prevailed at the Seventh Circuit Court of Appeals,
winning the right to pursue her claim of discrimination in the senior
housing facility she lives in just outside Chicago.

them,” wrote Chief Judge Diane Wood in summarizing Wetzel’s allegations.
In considering Saint Andrew’s motion to dismiss Wetzel’s case, the court considers whether
her allegations, if proved at trial, would violate
her rights under the federal Fair Housing Act
(FHA), which forbids discrimination because of
sex.
Wood’s summary of Wetzel’s complaint makes
for horrific reading.
“Beginning a few months after Wetzel moved
to Saint Andrew and continuing at least until
she filed this suit (a 15-month period), residents
repeatedly berated her for being a ‘fucking dyke,’
‘fucking faggot,’ and ‘homosexual bitch,’” Wood
wrote. “One resident, Robert Herr, told Wetzel
that he reveled in the memory of the Orlando

massacre at the Pulse nightclub, derided Wetzel’s son for being a ‘homosexual-raised faggot,’
and threatened to ‘rip [Wetzel’s] tits off.’ Herr
was the primary, but not sole, culprit. Elizabeth
Rivera told Wetzel that ‘homosexuals will burn
in hell.’”
Wetzel’s complaint also describes physical
abuse, including her being knocked off the motorized scooter she depends on to get around,
spit at, and being struck from behind while residents shouted anti-gay epithets.
According to her complaint, there was “brief
respite” after she complained to staff, but the
abuse soon resumed.
“The management defendants otherwise were
apathetic,” Judge Wood wrote. “They told Wetzel
not to worry about the harassment, dismissed
the conduct as accidental, denied Wetzel’s accounts, and branded her a liar.”
Wetzel also alleges that management retaliated against her by relegating her “to a less desirable dining room location,” “barred her from
the lobby except to get coffee,” and “halted her
cleaning services, thus depriving her” of services guaranteed by her tenant agreement.
Management also falsely accused her of smoking in her room and one Saint Andrew worker
“slapped her across the face” when she denied
having done so, Wetzel alleges.
In what sounds like a transparent attempt
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Lesbian Co-Parent Advance in New Jersey
Mother’s partner eligible for emotional distress relief in child’s death
BY ARTHUR S. LEONARD

I

n a significant ruling on August 17, the New Jersey Appellate Division, the state’s
intermediate appeals court,
expanded the range of “bystanders”
who can claim relief for emotional
distress caused by the negligence
of others to include non-marital
same-sex families.
A unanimous three-judge panel
— taking account of the momentous developments in public attitudes toward LGBTQ families
in recent decades — ruled that a
Mercer County trial judge should
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not have dismissed the lesbian coparent of a young child who died
in a tragic traffic incident from a
lawsuit seeking relief.
In 1980, the New Jersey Supreme
Court first recognized, in the case
of Portee v. Jaffee, that a parent
who witnessed the agonizing death
of her young son, trapped between
an elevator’s outer doors and the
wall of the elevator shaft, could
sue for the emotional distress she
suffered due to the negligence of
the building owners and the elevator company in causing her son’s
death.
The courts have gradually shed

their earlier reluctance to award
damages for emotional distress
to people who had not themselves
suffered a direct physical injury,
but they have been cautious about
expanding the range of such potential liability.
The 1980 Portee case limited the
range of bystanders eligible to seek
such compensation to those in “a
marital or intimate, familial relationship” with the injured party.
In 1994, the State Supreme
Court ruled that the fiancé of a
man killed in a traffic incident,
who had witnessed the vehicle
strike his body and attempted to

comfort him while awaiting an ambulance, could sue the driver of the
vehicle for negligent infliction of
emotional distress. The court emphasized that they were cohabiting
and engaged to be married at the
time, concluding that this was a
sufficient “familial relationship.”
In the case decided on August
17, co-plaintiff Valerie Benning
was standing on a street corner
with her then-same-sex partner —
and now spouse — I’Asia Moreland
and their children. Benning and
Moreland had been living togeth-
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to set her up for an eviction for
non-payment, management failed
to send her the customary rentdue notice sent to all tenants, but
she remembered to pay on time,
“but she had to pry a receipt from
management,” according to Wood’s
summary of Wetzel’s complaint.
After sharply curtailing her activities outside her apartment, Wetzel filed this lawsuit, alleging violations of the FHA as well as state
laws that forbid sexual orientation
discrimination in housing and
public accommodations.
Saint Andrew made no argument that the FHA does not ban
sexual orientation discrimination,
which is unsurprising since the
Chicago-based Seventh Circuit was
the nation’s first appellate court to
rule that sexual orientation claims
are a subset of sex discrimination
claims under the employment antidiscrimination provisions of the
1964 Civil Rights Act’s Title VII.
Instead, Saint Andrew argued
that the landlord cannot be held
liable for discrimination by other
tenants under the FHA without a
showing of discriminatory animus
by the landlord. The facility also argued that FHA deals with refusals
to rent and does not cover “post-acquisition harassment claims.” And,
Saint Andrew countered Wetzel’s
retaliation claim by arguing again
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er for 17 months and were jointly
raising Moreland’s two children
born (before their relationship began) and Benning’s young godson.
Benning was holding the hand of
two-year-old L’Maya Moreland as
they waited for a traffic signal to
change in Trenton. Suddenly, a
fire truck collided in the intersection with a pickup truck, and the
pickup truck struck L’Maya, who
was “propelled” 65 feet south of the
intersection and later died from her
injuries.
Benning was also knocked
down, and the next thing she remembered was lying on the ground
and the confused panic that ensued around her, struggling to her
feet and running toward L’Maya,
and hearing screams from observers of the scene, then the ambulance trip to the hospital and the

that she did not allege the facility
was motivated by discriminatory
animus.
Judge Der-Yeghiayan agreed
with the defendants’ FHA arguments and dismissed the case,
opting not to separately consider
Wetzel’s claims under Illinois state
law.
Writing for the appeals court,
Judge Wood relied on Seventh Circuit cases of workplace harassment
decided under Title VII.
“The harassment Wetzel describes plausibly can be viewed
as both severe and pervasive,” she
wrote, referring to the Title VII standard. “For 15 months, she was bombarded with threats, slurs, derisive
comments about her family, taunts
about a deadly massacre, physical
violence, and spit. The defendants
dismiss this litany of abuse as no
more than ordinary ‘squabbles’
and ‘bickering’ between ‘irascible,’
‘crotchety senior resident[s].’ A jury
would be entitled to see the story
otherwise.”
The appeals panel confronted
the question of whether there was
a basis to impute liability to Saint
Andrew for the hostile housing environment, a question new for the
7th Circuit. Here, the court borrowed from principles established
under another statute, Title IX of
the Education Amendments Act,
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hysteria she suffered upon learning L’Maya was dead. The opinion
quotes extensively from her deposition describing her experience and
the emotional and psychological
trauma she suffered.
Moreland and Benning filed
suit against multiple defendants,
claiming a variety of damages. The
Appellate Division’s ruling involved
the trial judge’s decision to grant
the defendants’ motion to dismiss
Benning’s claim for compensation
for the emotional distress she suffered as a “bystander.”
At the time of this 2009 incident,
Moreland and Benning were not
legally related to each other, and
Benning was not legally related
to L’Maya. The couple could not
marry in New Jersey, though they
could have registered as civil union
partners.
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