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on the whole dilemma of naked statistical evidence, Williams postulates
a requirement of legal factfinding and proof that goes far beyond any-
thing inherent in, or suggested by, the preponderance standard. He
states:

Evidently, statistics cannot make good a deficiency of evidence
involving the particular defendant. The true reason why the proof
fails in the gatecrasher case and not the Blue Bus case is that it does
not sufficiently mark out the defendant from others. No doubt, we
are illogical in this. . . . Our sense of justice requires evidence to be
given singling out the defendant from other possible culprits. This
requirement that evidence should focus on the defendant must be
taken to be a rule of law relating to proof, distinct from the general
rule governing quantum of proof.!?°

Professor Williams favors this result, while at the same time branding
it as illogical!’”* Perhaps he is too hard on us and on himself. We
should be reminded, however, that there is nothing inherently illogical
in setting up a particular set of criteria for factfinding, as long as those
criteria are consistent with the goals of the factfinding process. It is not
illogical to insist on evidence that focuses on a particular defen-
dant—assuming that phrase can be given true content—provided that
this insistence is not being made in the name of accuracy or as part of
a system that claims to have long-run error minimization as its overrid-
ing concern. If not the minimization of total errors, what goals would
justify supplementing the preponderance standard with this additional
evidentiary requirement?

Williams states that, if a case relying solely on statistical evidence
fails, “as it should, . . . [t]he reason lies in the unacceptability of hold-
ing that a person is liable merely because he happens to be chosen as a
defendant, or merely because he is the largest operator in the field.”'"2
He finds this situation unacceptable,’”® and many might agree with
him, but in truth Williams offers us no explanation of where this unac-
ceptability lies. Is it anything more than a gut response? To suggest
that it is a gut response and no more is not, of course, to say that it is a
response that can be ignored. It does call, however, for further explana-
tion and testing. Why, for example, is it not equally unacceptable to
find against a defendant merely because one eyewitness places him or
her at the scene of the accident? Eyewitness accounts definitely leave
open the possibility of error, but their use to decide questions of fact is
not disputed.’™ Might. not the acceptability of evidence change over

170. Id. at 305. See Williams, supra note 168, at 105-06. This approach is criti-
cized in Eggleston, supra note 163, at 681.

171. See Williams, supra note 167, at 106.

172. Williams, supra note 168, at 106.

173. Id.

174. See Brook, supra note 5, at 105 n.71.
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time? Once it might have seemed unthinkable to convict a criminal
defendant merely because his fingerprints matched smudges found at
the scene of the crime; nevertheless, the use of such means of proof is
commonplace today. Williams clearly believes that the preponderance
of the evidence standard is accompanied by another independent crite-
rion in the civil trial process.'” This additional standard is a require-
ment concerning the kind of proof the winning party must bring forth,
not how much or how influential it must be. His comments, however,
serve only as an introduction. Exactly what this new and independent
criterion amounts to—and what justification can be marshalled for its
inclusion in a decisionmaking process that is already quite difficult and
complex—are matters still to be explored.

V. A PARTICULAR REQUIREMENT

The distinct requirement of legal factfinding that Professor Wil-
liams postulates is that evidence, regardless of its inferential strength,
must somehow focus on the defendant if it is to be sufficient. This re-
quirement is a theme that runs throughout the discussion of this
topic.!”® In my discussions with others about these cases and hypotheti-
cals, I find it a point that many insist on, although they are not neces-
sarily able to explain why. What is the source of this requirement?
Why, other than to merely satisfy some innate feeling in those who
happen to discuss these matters or who choose to write about them,
should we require particularized evidence to be offered by any success-
ful litigant?

Before we even can consider such questions, we should acknowl-
edge that the very suggestion that there is a distinct brand of evidence,
that which is particular to the defendant or that focuses on him, is
fraught with difficulties. Most people probably believe that they know
it when they see it. I might even be able to spot it myself. Do we know,
however, what it is we are seeing? Does fingerprint identification focus
on the defendant because it refers to his fingers in particular, or is it
merely a matter of statistics? Is it not true that the fingerprint is said
to refer to a particular person because of statistics which indicate that
there is a low probability of finding more than one person with a cer-
tain combination of these markings? Is it particular enough under the
new criterion if Mrs. Smith, in her suit against the Blue Bus Company,
were to prove that every bus in town other than those owned by the
defendant company was at someplace other than the scene of the acci-
dent at the time the accident occurred? I leave to those who support

175. Williams, supra note 167, at 305.

176. In particular we see it in the work of Professor Cohen, who tries to deal
with it in a highly “technical” way, and in the work of Professor Tribe, who sees it as
evidence that these issues cannot be resolved by getting too technical.
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this requirement the difficult task of laying it out in detail. The present
question is whether any such requirement is necessary or desirable. If it
is determined that this is a necessary requirement, it should be for
identifiable reasons. These reasons will in turn inform our decision
about how to give greater precision to what is now only a vague desire
for something more than naked statistical evidence.

What is the impetus for this desire for something more than statis-
tics? In some cases it is no doubt the legitimate concern that statistics
by themselves do not tell all of the story.'” The very fact that plaintiff
relies solely on background statistics, and fails to provide any other
particularized proof, can itself be powerful evidence that causes us to
lower our estimate of the validity of the plaintiff’s factual claim. In this
respect, the call for particularized evidence would be nothing new. It is
not a function of any requirement that it meet some distinct qualitative
criterion, but only a particular application of our general factfinding
procedures—based on the desire for accuracy of results—that calls for
all relevant evidence being considered and given due weight. As noted
previously in the discussion of this aspect of the problem, this inference
from the lack of other evidence—which could be evidence of any kind,
as long as it was the type we would expect to find in the case—is of
great importance. But it does not answer all cases. To the extent that
those arguing for particularized evidence extend their claim even to the
hard case of justifiable naked statistical evidence,'”® their call needs
other justifications.

It may be that some people call for further evidence in the hard
case because they simply do not believe the argument that statistical
evidence is as relevant and probative as it actually is. They seem to
think that the goal of accuracy is hindered, not furthered, by its use.!”
Some people apparently are not willing to admit that numbers can help
to tell a story.’®® There will be doubt about the story as it is told, but

177. See supra text accompanying notes 142-50.

178. Clearly this is the case for Professors Williams and Cohen. Their arguments
do not even bother to explore the simpler analysis based on lack of other evidence that
should be available. Professor Tribe’s position is unclear. His article clearly acknowl-
edges that the lack of other evidence, absent satisfactory explanation for its absence,
can explain much of our difficulty with the use of statistical evidence alone. He contin-
ues, however, to say that “absent satisfactory explanation, there are compelling reasons
of policy to treat the subjective probability as less than .5—or simply as insufficient to
support a verdict for plaintiff.” Tribe, supra note 2, at 1349. The emphasis is in the
original, but what does it mean exactly? “Absent satisfactory explanation,” as he puts
it, of this being the only evidence offered, there is no need necessarily to “treat” the
subjective probability as anything other than what it would be. Most often it would
actually be under 0.5 and there would be no need to treat it as anything else. Tribe
seems to be saying here that even given a satisfactory explanation for the lack of other
proof, the law should never treat this kind of evidence as enough. See id. at 1341 n.37.

179. See, e.g., Jaffee, supra note 2, at 458.

180. See, e.g., id. Jaffee states: “It is always illogical, procedurally irrational,
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this doubt exists with all evidence. There is little reason to give
credence to an argument that is based on a lack of understanding of
the basic principles involved.

Most authors, however, do not seem to be making this mistake.
They acknowledge the inferential value of statistical evidence. Cer-
tainly Professor Williams is sensitive to the argument in favor of rely-
ing on the numbers.’® Yet he still would rule the other way. To hold
this position, he must acknowledge from the start that the admirable
pursuit of accuracy cannot be carried out with single-minded dedica-
tion. Some competing and independent goal of judicial factfinding must
be identified in order to justify, at least to some extent, the sacrifice of
our accuracy objective. Some legitimate concern about the factfinding
process as a means of decisionmaking, must be discussed along with
our regard for the ends that process achieves.

In answer to this call, an argument which reminds us that each
trial of an individual’s rights is also a public event has gained much
attention. How a court goes about resolving an individual case, what
evidence it allows to play a part, and how it deals with that evidence,
will have a slight but real effect on the public’s respect and attitude
toward the judicial system as a whole. We must be concerned not only
with whether the trial process does its job well in its own terms, or in
terms of formal scientific decision theory, but also that it does a good
job in the eyes of the community that it serves.

No one is arguing that the result in every case should be put to a
public referendum. At the same time, however, we cannot ignore the
fact that public acceptance of the basic ways in which the judicial sys-
tem functions, and the community’s understanding of, and respect for,
the rules of the game as it perceives them, is itself a matter of concern
in the long run. In a well-known article, Professor Tribe advances this
approach, stressing what he terms the ritual aspect of trial that is to be
given weight along with the unquestionable value of precision of
factfinding.’®® He is undoubtedly correct in asking us to consider this
part of the larger picture, but as this author has argued elsewhere,
what effect this consideration will have on our eventual choice of
proper legal form may be trickier than Tribe acknowledges.®® It cer-
tainly does not make the determination of a case built on purely statis-

and unfair to allow any party to use probabilistic or statistical evidence as direct, inde-
pendent, primary proof upon an issue of affirmative, ultimate, actual (existential or
parametric) fact with respect to which the party has the burden of persuasion.” Id. at
458 (emphasis in original). Cf. Ellman & Kaye, Probablistic Proof: Can HLA and
Blood Group Testing Prove Paternity?, 54 N.Y.U.L. REv. 1131, 1161 (1979) (test
results should be admitted; however, the means of presentation should be restricted).

181. See supra text accompanying notes 167-72.

182. Tribe, supra note 2, at 1376-77.

183. See Brook, supra note 5, at 102-05.
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tical evidence as easy as he seems to suggest.'®*

Tribe in effect argues that because it is clear to him that there is
something wrong with a system which allows a defendant to be held
liable merely because some numbers are not in his favor, this attitude
also must be true of the public at large.!®® He concludes that the sys-
tem would suffer greatly in the eyes of the public if it allowed such a
case to succeed.'® To a large extent the value of this type of criticism
is a matter for empirical investigation. Ideally we would want to know
by some measure of public opinion how the problem appears to the
person on the street. Up to now we have only guesses.

The following section of this Article will speculate further on this
point.'®” For the moment, let me suggest that even the question of what
community opinion would show if we chose to survey it is not clear-cut.
I grant that public support might not be found for the case against the
alleged gatecrasher. At the same time, however, it would not be sur-
prising to find a very different perception of the DES litigation.'%® It is
not hard to believe that we would find public doubt about a system that
would withhold recovery merely because the injured woman is unable
to produce just the right kind of evidence concerning some medication
that her mother took decades before. In the end, I can make no more
claims than anyone else regarding what the public really thinks. I do
suggest that the answers are far from obvious and furthermore, that
what the public response is may well depend on the nature of the case
itself.

Even if we could ascertain with some degree of confidence the
public perception of such cases, it is clear that this would not settle the
question of the proper legal rule. Assume for the sake of argument that
public opinion is resoundingly against finding for the plaintiff on purely
statistical evidence in any situation, that there is no doubt that the
community finds this unacceptable. The question remains as to why the
public holds this opinion. It may be based on a widely held, albeit mis-
taken belief that reliance on nonparticularized evidence would produce
all wrong results, or at least far more wrong results than right ones.
This would be a very different situation from discovering that the pub-
lic, while it recognizes the inferential value of statistical evidence, and
while it has a great regard for the accuracy objective of legal factfind-
ing, does not hold accuracy to be the only objective. The public may
see the use of statistical evidence to prove identification in civil litiga-
tion as being in conflict with other legitimate goals that it expects its
legal institutions to further.

184. Id.
185. Tribe, supra note 2, at 1372-75.
186. Id.

187. See infra text accompanying notes 199-223.
188. See supra text accompanying notes 57-68.
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Assume not only that we actually could canvas public opinion re-
garding these questions, but also that our survey could effectively dis-
criminate between the two distinct situations described above. If the
public’s distrust of the use of statistical evidence to prove identity is
only a reflection of a pervasive misunderstanding of the power of evi-
dence expressed in quantitative terms, is there any reason to be influ-
enced by the public’s distrust in fashioning the rule of law?

There may be many techniques of identification used at trial, even
used against a criminal defendant, that do not find instant acceptance
or even recognition in the community. For example, the results of a
sophisticated process such as neutron activation analysis will be admis-
sible in a criminal prosecution when it is shown that the technique has
“gained general acceptance in the particular field in which it be-
longs.’*®® Other cases speak of general acceptance in the scientific
community.*®® Public appreciation of techniques like neutron activation
analysis appears to have nothing to do with their admissibility as evi-
dence. If anything, I expect that the public has a better comprehension
of and respect for statistical data, judging from the public’s general
inclination to-play the odds often encountered in everyday life, than it
has for neutron activation analysis. It is necessary, of course, that any
scientific technique and the permissible inferences that may be drawn
from its use be explained to the trier of fact. If this were our only
problem, we could ask for experts on probability theory and statistics to
testify to the jury.'®

A second point to be raised is that a public misunderstanding of
statistically expressed information, while understandable in a world
plagued by “math anxiety,” need not be taken as invariable. If some
new technique would increase the accuracy of the trial process, there
must be a heavy burden on the legal system, and particularly on the
scholarly interpreters of that system, to educate the public concerning
the desirability of its use. We can acknowledge that factfinding at trial

189. Frye v. United States, 293 F. 1013, 1014 (D.C. Cir. 1923) (emphasis
added) (systolic blood pressure deception test held inadmissible). )

190. United States v. Brown, 557 F.2d 541, 556 (6th Cir. 1977). See United
States v. Tranowski, 659 F.2d 750 (7th Cir. 1981); United States v. Franks, 511 F.2d
25, 33 n.12 (6th Cir. 1975); United States v. Stifel, 433 F.2d 431 (6th Cir. 1970).

191. For those opposed to the use of any mathematical techniques at trial, this
suggestion only makes things worse, raising the spectre of juries being unduly im-
pressed by expert testimony. In particular this is a concern of Professor Tribe. Tribe,
supra note 2, at 1361-65. The situation as Tribe explores it tends to center on the
implications of allowing the prosecution in a criminal case to use such evidence. Id.
The “ritual” aspects of trial become the traditional protections that due process affords
the criminal defendant. These are not concerns of this Article, which deals only with
the civil suit. One wonders, however, if the possibility of an expert being too convincing
would be as troubling if the expert and his scientific evidence were being used on behalf
of the criminal defendant?
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takes place in a larger social context, and that society’s quirks and
flaws cannot be ignored in judging trial procedures, without relinquish-
ing our responsibility to educate and influence public opinion for the
better.!?2

The harder situation must now be considered. How should we re-
act to an argument that the case built on justifiable naked statistical
evidence must be rejected because public opinion holds it unacceptable,
not because of a misunderstanding or confusion about the probative
force of such evidence, but because it is used for some independent
reason thought to be distasteful or destructive to the legal system or
society as a whole? This is a harder case with which to deal, but the
difficulty it entails is one that rightfully must be laid at the doorstep of
those who make the claim. They have the obligation of presenting a
more detailed discussion of exactly what societal interests and values
are being called into play. On what basis would they have us reject an
approach that offers, in the long run, to minimize errors? In favor of
what goals would they have us proceed? It surely is not enough to sim-
ply assert that the public finds some result unacceptable. This is no
more convincing or instructive than a much easier to believe statement
that the particular writer or speaker finds the possibility unacceptable.
The response to such claims must depend on the reason why the
speaker, or the community, reacts the way it does.

Certainly there are numerous other examples of evidentiary and
procedural rules that find justification not in the desire for accurate
decisionmaking, but in other competing goals. These goals are most no-
ticeable in criminal procedure, but they are present in civil procedure
as well. It usually is true that the goals or societal interests that bring
these rules into being are relatively clear. They may be carefully ar-
ticulated or merely presumed to be obvious. They may be easy to ac-
cept or highly controversial. They are there, however, for our inspec-
tion. Upon consideration, and depending upon the beliefs about the
relative interests involved and the likely effect of the procedures upon
these interests, we may commend, reject, or modify the rules as found.
The goals or societal interests that weigh in favor of requiring particu-
larized evidence, however, are far from clear.

Rules may be designed that sacrifice accuracy, but they should do
so for a reason. The values being advanced may relate not simply to the
image projected by the trial process, but to concerns of society as a
whole. Thus, rules of criminal procedure that limit the use of improp-
erly seized evidence find support in the legitimate interest of assuring
all members of the community that their persons, houses, papers, and
effects will remain secure from unreasonable government intrusion.!®®

192. See Brook, supra note 5, at 105.
193. See U.S. CONST. amend. 1V,
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Excluding certain privileged communications from use at trial springs
from a belief, whether justified or not, that this is beneficial to the
maintenance of these valued associations, such as those between
spouses, doctor and patient, and so on.

Other goals may be more directly related to the trial process. The
privilege against self-incrimination'® stems in part from a desire to
protect citizens from being subjected to certain types of treatment by
the government if this protection were not in place. It also may reflect
the fact that society does not countenance the sight of a man being
convicted on his own words. Some vague but important principle of
respect for individual integrity, and the loss that is experienced by the
community as a whole when its officials violate this principle, may be at
work. Suppose, for a moment, that a drug were discovered that ren-
dered one unable to tell a lie. Could we then demand that each trial
witness be injected with this drug? Our quest for accuracy seemingly
would demand it. Other values would make the problem more difficuit.
Actual physicial interference with the person of another is not to be
taken lightly.'®®

Arguments based on the recognition of society’s interest in protect-
ing the value of personal integrity, however defined or expressed, must
be handled carefully. It will not suffice in the case of naked statistical
evidence simply to argue that it fails because its failure to focus on the
defendant does not take his personhood into account. As already noted,
it is entirely conceivable that a case could be built against a particular
defendant, not by any testimony linking him directly to the incident,
but by competent evidence effectively eliminating all other possible
malefactors.’®® A case built on cumulative circumstantial evidence suc-
ceeds not because any one witness personally confronts the defendant
with an accusation of what he has done, but because the totality of the
information available points to one inference from the facts, one pre-
ferred interpretation of what happened. There is no general require-
ment in civil litigation that each defendant be presented with an ac-
cusor who is willing to link him with the alleged wrongdoing in any
particular way.'?’

194. See U.S. CONsT. amend. V.

195. Under state or municipal law, however, we often require school children to
get innoculations before they can attend school. Balances must continually be struck.

196. See supra text accompanying notes 65-68.

197. I admit that it is tempting to ask that every defendant, even in a civil case,
be confronted by at least one person willing to take the stand and point the accusing
finger at him. But this desire may relate more to a sense of drama than a sense of
justice. It must be recognized that such an incident has the power to mislead as well as
inform. In an earlier time, when trials by ordeal and combat were still accepted tech-
niques, it must have been very comforting to see the defendant singled out in a clear
way by the most authoritative witness imaginable. But with increased understanding
(and after a large number of poor fighters have been condemned on this fact alone) we
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A second point may be even more important. A civil trial involves
the rights, duties and future happiness of the plaintiff as much as it
does the defendant. As claims and counterclaims fly, the determination
of who is the plaintiff and who is the defendant often depends solely on
who chose to bring suit first. If there is a legitimate claim to respect for
personal integrity, it must be one on which both the plaintiff and the
defendant can draw. Is there any better way to recognize and pay re-
spect to this value than by treating all mistaken conclusions as equally
undesirable, whether they do damage to the personal fortunes of the
defendant or those of the plaintiff? The argument in favor of the use of
justifiable naked statistical evidence in the name of error minimization
rests, after all, not on some belief in accuracy for its own sake or on a
mindless desire that the law be modern or scientific. It is a concern
about errors, and a concern for the individuals who will bear the brunt
of these unfortunate errors, that leads us to do what we can to avoid as
many errors as we are able.'®®

VI. How CASES MAY DIFFER

One difficulty that has prevented a full discussion of the naked
statistical evidence controversy is that it is usually dealt with as an all
or nothing proposition. You are either for it or against it. While the
discussion may begin with an initial hypothetical situation complete
with facts and figures, commentators resolve the problem for them-
selves with blanket assertions apparently meant to cover all cases. This
can be seen, for example, in the differing views of Eggleston and Wil-
liams noted earlier. While each is initially reacting to the gatecrasher
hypothetical, how he resolves the hypothetical can be seen as standing
for a much broader proposition. Eggleston would have us treat a case
built solely on background statistics no differently than any other. He
believes that, even if after careful consideration and testing the statis-
tics weighing in plaintiff’s favor are only marginally above 0.5, the
plaintiff deserves to win.'®® For Williams no case can be made on sta-
tistics alone. A judgment for a plaintiff is always unacceptable if no
particularized evidence has been offered against the defendant.”®®

Yet cases do differ. If nothing else we know that we react very
differently to them. Hypotheticals and cases submitted to decisionmak-
ing analysis may reduce to the same formal paradigm, but they may
simply refuse to so merge in our minds. Relying on statistical evidence
and probability analysis may seem clearly wrong and unacceptable in
one case, while in a parallel case it seems altogether proper. Whether

lose the right to find comfort in such things. See Brook, supra note 5, at 104-05.
198. See id. at 86 n.20.
199. See supra text accompanying note 166.
200. See supra text accompanying notes 167-73.
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we conclude that our different perceptions of, and reactions to, each
individual case gives justification for treating them differently under
the law, we cannot ignore the fact that these differing reactions occur.
We should try to learn from them.

It should be emphasized that in what follows I am making no as-
sertion as to what any particular person’s reactions should be. People
differ just as the cases do. I am assuming only what seems to be true
from my discussions with many others about these cases and from ob-
serving my own reactions. The assumption is that for most people the
cases are not all of a piece. The measure of determination, or at least
temptation, to make use of the statistical evidence presented ranges
along a spectrum. Each reader is invited to explore his or her own re-
sponses to the various situations, real and imaginary, when numerical
evidence alone is said to tell a story. One should ask: What factors
affect our willingness to listen to that story as it is told? What factors
rightfully should have that effect?

The initial impetus that caused me to look at these cases in this
way resulted from an interesting phenomenon. The phenomenon comes
to light when the DES litigation® is lined up alongside the classic hy-
potheticals of the blue bus and the gatecrasher. Not everyone reacts in
the same way, but very often one pattern emerges. People who see
nothing of value in the plaintiffs’ cases in the hypotheticals are at the
same time receptive to, if not in total agreement with, allowing the
DES plaintiff to collect. Certainly not all are of the same opinion. After
deliberation, some decide that they would not allow the DES plaintiff
to collect when all she could provide of proof of identity was market
share data. But for almost everyone the decision is at least acknowl-
edged to be a difficult one; the plaintiff’s claim is not easily dismissed
as being of no value—or as mathematical sophistry—as are the
hypotheticals.

The reception that DES market share data offered to overcome
identification problems has received in the courts has not been uniform.
Some courts have flatly rejected its use to prove identity when no other
evidence is presented.?’? In one important case, however, the California
Supreme Court allowed judgment in favor of the plaintiff on the basis
of market share information alone, even though all the manufacturers
who had been responsible for manufacturing DES were not before the
court as defendants.?*® In Sindell v. Abbott Laboratories, the court
held that the plaintiff could recover if the manufacturers responsible
for a substantial percentage of the market of DES to which her mother

201. See supra text accompanying notes 57-68.

202. See supra note 66.

203. Sindell v. Abbott Laboratories, 607 P.2d 924 (Cal.), cert. denied, 449 U.S.
912 (1980).
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had been exposed were joined as defendants.*** Each defendant then
would be held liable for the portion of the judgment corresponding to
its market share at the time that the drug was sold, unless it could
prove that it could not possibly have made the DES responsible for the
plaintiff’s injury.?®® The result has a great deal of appeal and may be
followed by other jurisdictions.2® The aim of this Article, however, is
not to review the DES litigation or the reasoning and impact of the
Sindell decision. Our concern is with the DES situation as it has
presented itself in the large number of cases, and with the basic idea
that stands behind market share liability. It can be argued that it is the
same basic idea behind any plaintiff’s case based solely on statistical
evidence. Yet here it seems to be packaged in a way that makes it far
more appealing and more likely to be deemed acceptable than when it
is packaged in the conventional hypotheticals. Cases are indeed differ-
ent, but what is different about the DES cases that may account for
our different reaction to them?2°?

One way cases may differ is by the actual numbers involved. Pro-
fessor Cohen’s gatecrasher hypothetical with an initial probability of

204. Id. at 937. The court did not identify exactly what minimum percentage
was required. It wrote: “we hold only that a substantial percentage is required.” Id.

205. Id. What is left unclear by the majority opinion is whether the total judg-
ment awarded the plaintiff will be equal to the amount that she would be entitled to if
100% of the DES manufacturers were joined as defendants or will be reduced to reflect
the fact that not all manufacturers are before the court. For example, if the plaintiff
sues a group representing 80% of the relevant market, do they share responsibility for
paying for her full loss or do they pay 80% of what would constitute a full judgment?
The court’s intended result, that its decision would require the various manufacturers
to pay only their pro rata share of the harm caused by the drug, would seem to suggest
that the latter is what was intended. Id. at 938. Indeed, at least one court has gone
beyond Sindell, and explicitly held that DES defendants, if they proved their market
shares, could avoid being liable for any percentage of plaintiff’s recovery that exceeded
the total of those market shares. Martin v. Abbott Labs., 689 P.2d 368 (Wash. 1984)
(En Banc).

Other aspects of the Sindell opinion, however, make sense only if interpreted to
mean that the defendants bear all the loss. The court stated that the joined defendants
may in turn cross-complain against other DES manufacturers and bring them into the
case. Sindell, 607 P.2d at 937. This would be of no value to the defendants if all it did
was raise the total judgment that the group of defendants would have to pay. Also,
what is the purpose of the substantial percentage requirement if each defendant will be
held liable for its percentage of the market without regard to the exact pool it has been
thrown into? Why not allow the plaintiff to sue the maker of 20% of the drug alone as
long as she recognizes she will receive only 20% of her loss? See Note, Sindell v. Ab-
bott Laboratories: Is Market Share Liability the Best Remedy to the DES Contro-
versy?, 18 CaL. W.L. REv. 143, 163 (1982). On this last point, it may be that notions
of judicial economy are at work.

206. See supra note 68.

207. The reader does not have to agiee with the ultimate result in Sindell of
course; however, he or she is invited to examine his or her reactions to the use of
statistical evidence in such a situation.
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0.501, just slightly over the magic 0.5 figure, seems calculated to bring
forth disapproval. For some people the case’s whole complexion alters
when the figures are changed so that 900 out of the 1000, or 990, or
999 persons have not paid. It can be easily appreciated why this might
be so. When the background figure on which the plaintiff relies is only
marginally above 0.5, the possibility is strong that our ultimate subjec-
tive probability estimate of the defendant’s being correctly identified
actually will be below 0.5. This follows from taking into account the
fact that the plaintiff has offered no more than the background statis-
tics when more evidence might be easily available.2’® In addition, there
is concern that the correct background statistics may not be before
us.2% A little difference can mean a lot. On the other hand, if the ini-
tial statistic presented is very high (e.g., 0.99), these same complicating
factors are present, but it is far less likely that their overall effect will
be to reduce the ultimate subjective probability estimate of the plain-
tiff’s being correct to below the 0.5 figure.

While a difference in the numbers may explain much, it is clear it
cannot explain all. First, some people will not accept the case against
the gatecrasher no matter how close to unity the probability figure may
be.2° Beyond that, it seems that even when the same figures are put in
different settings they do not necessarily elicit the same response. Ap-
parently, as a matter of tradition, the blue bus hypothetical is usually
presented with the information that eighty percent of the buses going
down the particular route are owned by the defendant. While opinions
differ, many people believe this plaintiff has not made her case, nor is
her case attractive at any level. Many of these same people, however,
are very favorably disposed to the DES case, even if the defendants
make up only eighty percent of the relevant market. The number can
be raised in the first case and lowered in the second, yet the reactions
may not vary.

Situations that, as a matter of formal decision theory, can be re-
duced to the same case by our mathematical model are not necessarily
seen as identical by every human decisionmaker. Other factors and fea-
tures that are not accounted for by the model must play a part in ex-
plaining at least the initial reactions that many express. These will be
factors and features that relate not to the projected accuracy of the
ultimate decisions being made, but to something else. This “something
else” is acknowledged not to be captured by the model, and hints of its
existence must give us pause. But these hints need not be taken as ren-
dering the model or the arguments flowing from it as useless or clearly

208. See supra text accompanying notes 142-57.

209. See infra text accompanying notes 215-17.

210. This is the position of both Professors Cohen and Williams, whatever else
they may disagree on. See supra text accompanying notes 127, 167-68.
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wrong. As I have already argued, for many people the model seems to
be missing something to which they intuitively respond. This fact is
not, in and of itself, reason to abandon the model and to fashion a legal
rule that has as its main virtue the fact that it allows cases to come out
the way we feel they should. By doing so, the goal of accuracy would
be intentionally sacrificed in favor of something else yet undefined and
unexamined. Intuition may turn out to be a poor teacher. Study of the
model, even if grudgingly carried out, can help us avoid distractions
that are initially attractive but ultimately unsound. These distractions
prevent us from achieving the best that we can from our factfinding
process, whatever we might ultimately decide to be the goals of that
process.?!!

The advocates for a requirement of particularized evidence have
yet to come forward with a convincing explanation of why there should
be this requirement. They have not articulated a goal that justifies
placing this qualitative burden on the proponent of a proposition in ad-
dition to the quantitative requirement of proof by the preponderance of
the evidence.?'? Perhaps we can suggest a way of approaching this
problem by comparing cases. Some of the cases apparently require this
new criterion of necessary proof more than others. We may gain insight
into the value or values being intuitively, if dimly, evoked by examining
the differences in these cases.

Let us now consider the cases by setting them side by side and
looking for differences that may account for our different reactions to
them. One obvious aspect of the DES case that may color our reaction
to it is the identity of the particular defendants involved. These are
large, wealthy, and powerful drug companies. At least we suspect that
they are wealthy and powerful. How different they appear than the
suspected gatecrasher—he could be you or me—singled out of a crowd,
who claims that his only mistake was wanting to take in a rodeo. This
sounds like the ultimate case of a little guy getting picked on. In other
words, I fear it is likely that a large part of the difference we sense
between the two cases may be attributed to the depth of the pockets we
assume to be present in each case.?'® The prospect of wrongly making a

211. The object of scientific decisionmaking as used in any discipline is not, as
some seem to think it is in the law, to insure that decisions are made in a cold, heart-
less manner just so they seem less human. The object is to find the best way to achieve
human goals as we set them. The rigorous scientific testing and statistical analysis used
by medical research, for example, is an attempt to arrive most securely at results which
can be of help. Like everyone else, I want the personal attention of my attending physi-
cian. I am annoyed if I feel that I am treated like a machine and not a person. But if
my doctor offers me a choice between two treatments, one of which scientific method
has shown to be effective, and one of which he has a hunch will work, I would choose
the former, not the latter.

212. See supra text accompanying notes 176-98.

213. Note that intentionally or inadvertently finding liability more easily because
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rich and powerful drug company pay, even for something it did not do,
may simply not trouble us as much as wrongfully holding one rode-
ogoer—Everyman out for a good wholesome time—liable.?* The two
plaintiffs evoke different sympathies as well. Compare the single indi-
vidual stricken with a truly frightening disease with the entrepreneurs
sponsoring the rodeo.

Of course we react differently to different situations and to differ-
ent people; we are only human. Legal results based on a particular de-
fendant’s ability to pay have a certain attraction, but ultimately this
feature does not offer a solid and defensible justification for treating
some cases based on statistical evidence differently from all the rest.
Upon reflection, would we feel comfortable with a rule that requires
more than naked statistical evidence if the defendant is not especially
wealthy or easily able to pay any judgment that might become due?
Having different evidentiary requirements apply to trials when those
with deep pockets are being sued does not comport with our underlying
assumptions about how factfinding at trial is to proceed. Ultimately we
reject any differentiation based on the wealth of the defendant, and for
sound reasons. Note, however, that our rejection is not based on any
academic theoretician who preaches that a mathematical model of
decisionmaking informs us that we must. The result is not compelled by
any precepts of mathematics—cold, rigid and unconcerned with human
values and foibles—but by our own introspection into human values
and the value of treating all defendants equally under the law.

While differences in the defendants’ apparent wealth may play a
large part in accounting for the differences we initially feel between the
various cases, I do not believe that it explains those different reactions
entirely. I do not find myself or other people changing their attitudes
towards the gatecrasher hypothetical by adding to the facts presented
that A, the accused, is a very wealthy man. If anything, adding this
feature may only make it seem that the plaintiffs are not simply pick-
ing on one person at random, but that they have decided to pick on
someone just because he can pay. In this case, the deep pocket defen-
dant may only get more of our sympathy. In addition, the blue bus
hypothetical does not, in my experience, always get the sympathetic
response that the DES cases do. Yet in the blue bus hypothetical the
defendant was a bus company, hardly the kind of defendant that cus-

of the wealth of the defendant is not the same thing as placing liability on the best risk
allocator or on the party best able to insure. While this party may often be the power-
ful or wealthy defendant, there is no reason to think that this will necessarily be so. 1
am speaking here of a deep pocket theory in its purest and most crass sense.

214. Of course the amount for which the alleged gatecrasher could be held lia-
ble, presumably the price of one ticket, would be far less than any judgment a DES
manufacturer might have to pay. It might even be a much lower percentage of his total
wealth than it would be for the drug company.
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tomarily would evoke sympathy for the little guy. The wealth and posi-
tion of the defendant must play some part in how these cases are seen,
but it does not explain them entirely. Even if it did, it would not offer a
satisfying justification for treating some cases differently than others.

Another difference between the cases highlighted when we com-
pare the blue bus hypothetical to the DES cases gives us more to think
about. In the DES situation, any given defendant, as a manufacturer of
a drug later found to be dangerous, has clearly and. without question
done something wrong. Although we do not know if what the defendant
did wrong had any negative repercussions for the particular woman
who is now bringing suit, we do know that this manufacturer did put
this drug on the market, creating a risk that could have hurt somebody,
and a somebody very much like the plaintiff. Compare the DES cases
to the blue bus hypothetical, in which it remains theoretically possible
that the Blue Bus Company has never done anything wrong. It is possi-
ble that no blue bus has ever been driven negligently or that the com-
pany’s business has never resulted in an unreasonably high risk of loss
to anyone. The statistical evidence, we are correctly reminded, can
never completely negate the possibility that the bus company is totally
innocent of any wrongdoing. The DES manufacturer’s wrongful con-
duct is present for all the world to see.

At one level this argument may be nothing more than a reminder
that in arguing from background statistics we must be sure to have the
correct statistics. In the blue bus hypothetical, we are told that eighty
percent of the buses traveling the route are those of the defendant com-
pany. But is not the statistic that we are concerned about the percent-
age of all the buses driven negligently on the route which are defen-
dant’s?*'®* To assume these figures are the same is to read the
requirement of proving negligence out of the hypothetical. Strictly
speaking this is not true; in any bus accident case, Mrs. Smith’s in-
cluded, negligence must be shown. The hypothetical depends on the
fact that the plaintiff has been able to make a showing of negligence by
credible evidence.

Still, we are legitimately concerned that a jury or judge might too
easily take proof of eighty percent of all buses as equivalent to eighty
percent of all negligently driven buses. If the defendant’s safe driving
record is markedly better than that of other companies, this fact should
affect our evaluation of Mrs. Smith’s case, not because the defendant
deserves some generalized credit for all that it has done for safety’s
sake, but because this fact correctly lowers the probability that the

215. This concern is not as great in the DES situation because we assume that
all DES was made in the same manner, and that there is strict liability for making it
that way. Therefore, the amount of wrongful behavior is directly related to the amount
of the company’s market share of the drug manufactured.
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company’s bus was involved in any one accident. This is not to say,
however, that Mrs. Smith’s attempt to use a grosser statistic, based
only on the percentage of buses generally, should be given no consider-
ation. How we treat her evidence may well depend on the actual statis-
tics she comes up with. If her proof is that fifty-one or fifty-two percent
of all buses are the defendant’s, it seems quite legitimate to refuse to
conclude from this fact that the defendant’s buses are involved in a
majority of all accidents. On the other hand, if ninety percent or
ninety-five percent of all buses on the road were blue buses, the likeli-
hood that those buses are not involved in a majority of the accidents
would be remote, unless there was evidence that the Blue Bus Com-
pany had a vastly better driving record than any other bus company.
Remember that to allow Mrs. Smith to go forward on the grosser gen-
eral statistic of ninety-five percent would not necessarily give her vic-
tory as a matter of law. Rather, it would shift the burden to the defen-
dant to show its markedly better safety record. If the defendant’s
record is not better than any other company’s record (which would pre-
sumably be true in most situations), we have saved the plaintiff the
extra expense of compiling a distinct statistic that would not be much
different. If the defendant company’s record is that different, we are
rightfully putting the burden on the party who is in a much better posi-
tion to acquire evidence on point.

At a deeper level, the distinction based on known wrongdoing by
the defendant might lead to a much more significant rule of procedure
and not simply a refinement of the numbers used. For the moment let
us postulate a rule that allows a plaintiff to make out a case against a
defendant based solely on statistical evidence, if that defendant is
known or can be shown to have acted wrongfully in creating a risk of
harm to the plaintiff, or at least to some people in the plaintiff’s posi-
tion. The rationale is that we should worry less about naked statistical
evidence singling out for punishment a particular party who is in fact
innocent of any wrong against the plaintiff if that party is indepen-
dently shown to be a wrongdoer in general. Errors against wrongdoers
may weigh less heavily on our minds. Put bluntly, the idea may seem
farfetched, but at least one commentator on the DES litigation sug-
gests something like it. Professor Glen O. Robinson has written:

[Flairness in the civil context seems to require only that a defen-
dant’s liability be related to his conduct, and that liability, where
imposed, be roughly proportional to the seriousness of the risks that
he has created. Despite Cardozo’s insistence that liability not be im-
posed for “negligence in the air,” considerations of fairness do not
forbid it. From the standpoint of fairness, the critical point is the
creation of a risk that society deems to be unreasonable, not
whether anyone was injured by it.

On this premise, imposition of liability in the DES cases is fair.
By assumption, each defendant made a *“‘defective” product that cre-
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ated an unreasonable risk of the harm the plaintiff suffered. “Fault”
can be imputed to a defendant’s conduct from the fact that it made
a product that created such a risk. Whether the defendant’s actions
caused injury in the particular case does not alter the character of
its conduct, which was as final as the defendant could make it.2*®

Professor Robinson’s reflections on the DES cases run well beyond this
one comment, but the idea suggested here is intriguing. Perhaps the
whole problem of proving identification of the exact wrongdoer in the
particular situation, of establishing some direct causal link between the
actions of the defendant and the harm done the particular plaintiff, is
of less relevance than we have always thought. At least it appears that
way when considering the DES situation.?"’

It is not possible in this Article to explore fully this idea and all of
its implications. Within the context that we have developed, however, it
is fair to point out that it must be dealt with very gingerly. We are
considering the possibility that we could distinguish among cases when
similar statistical evidence was being offered and allow its use only
when independent evidence establishes conclusively that the defendant
was guilty of creating a risk that society deemed to be unreasonable.
Are we willing, however, to extend this rule to other instances and find
for Mrs. Smith if she is able to establish by proof at trial that blue
buses often drive negligently down the streets of the city, even though
they may not have hit anyone yet? Does the case against the gate-
crasher brought by the rodeo producers look any better if they prove he
has been a gatecrasher at other events in the past? Opinions will differ,
but for many this makes the case for these hypothetical plaintiffs no
more palatable.

The fact that the DES defendants are known to have created an
unreasonable risk that could have fallen on the person now suing may
lessen our unease with the case built solely on statistics, but it does not
really explain that initial uneasiness. Why does the same argued dis-
tinction—that an erroneous judgment for plaintiff is especially to be
avoided when the defendant is quite possibly an entirely blameless
party—not come up when other types of evidence are relied upon? It is
quite true that naked statistical evidence cannot entirely eliminate the
possibility that the Blue Bus Company or the accused gatecrasher was

216. Robinson, supra note 59, at 739-40 (footnotes omitted) (emphasis in
original).

217. Sindell, of course, did not actually abandon the causal link. First, the court
allowed any manufacturer to avoid liability if it could prove that its product could not
have been the cause of plaintifi’s injuries. The court claimed only to be shifting the
burden of proof on the identification issue to the defendant. Sindell, 607 P.2d at 937.
Second, there is nothing in the case to suggest that a DES plaintiff could not simply
ignore market share liability and sue an individual manufacturer, using more tradi-
tional evidence to prove identity.
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totally innocent of any wrongdoing against this plaintiff or anyone else.
Nevertheless, neither can eyewitness evidence, unless we are prepared
to assume that the eyewitness is infallible. The possibility that factfind-
ing will result in an error, and that the weight of the error could fall on
an entirely blameless individual, is always with us as long as we stand
willing to decide cases on less than perfect information. What needs to
be repeated, however, is that errors may take their toll on plaintiffs as
well as on defendants. In addition, the likelihood of error depends on
the probative value of evidence, and not on its type, style, or
configuration.

We turn now to two aspects of the DES litigation that may ac-
count for the fact that statistical evidence seems more appropriate in
that litigation than in the hypothetical cases: First, what influence does
the fact that there are multiple defendants have on this situation? Sec-
ond, what is the effect of our awareness of the large number of poten-
tial plaintiffs, each waiting her day in court?

Consider first the fact of multiple defendants. Under the holding
of Sindell it must be concluded that if one single manufacturer had
accounted for eighty percent of the DES market, it could be sued alone
and made to pay a substantial judgment.?*® This comes very close to
Mrs. Smith’s case against the Blue Bus Company, with which many
have great trouble. Theoretically, it seems that making a case against
five or six manufacturers whose combined market share was eighty per-
cent should be even harder than making a case against a single defen-
dant with a similar eighty percent market share. At least if this portion
of the market was itself equally divided, judgment against any one de-
fendant would come in favor of a plaintiff who probably was not hurt
by that individual defendant’s product.?’®* Why should one defendant be
found liable any more easily because others are named as defendants
with him? Practically, the fact of multiple defendants colors our view
of the case by allowing us to focus on the fact that no one manufac-
turer will be held liable for all harm caused by DES, rather than on the
fact that each will be liable for some of the harm. The Sindell court
explained the virtue of its holding by stating that under its rule “each
manufacturer’s liability for an injury would be approximately
equivalent to the damages caused by the DES it manufactured.”*?° As
others have pointed out in more detail, there is good reason to believe
that there will be significant departures from this equivalence.?** Be-

218. What remains unclear under Sindell is whether this single manufacturer
would be liable for a judgment covering plaintiff’s total damages or only 80% of this
amount. See supra note 205.

219. See Robinson, supra note 59, at 725.

220. 607 P.2d at 938.

221. See Kaye, supra note 4, at 508-09; Comment, Refining Market Share Lia-
bility: Sindell v. Abbott Laboratories, 33 STaN. L. REv. 937, 938-42 (1981).
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yond such departures, we note that, however good this approximation
is, it will not necessarily be better when the defendant is one of several
who make up a substantial percentage than when one manufacturer
has had the lion’s share of the market and is sued alone.??> How then,
if we find favor with Sindell, can we deny the case against the single
manufacturer who makes eighty percent of the product? If the DES
case seems different to us than the blue bus hypothetical, by virtue of
the fact that several defendants will share liability as opposed to a sin-
gle defendant bearing the brunt, the fact of this sharing is only dis-
tracting us from seeing the true implications that arise from the use of
market share data in the first place.

Perhaps of greater significance than the multiplicity of DES defen-
dants is our awareness of the huge number of DES plaintiffs and poten-
tial plaintiffs. The hypotheticals we have considered are each presented
as a single isolated case. The DES litigation consists of numerous cases,
all involving basically the same situation. If the explanatory power of
statistical evidence and probabilistic analysis is correct in what it tells
us about the long run of DES decisions, we do not have to engage in a
thought experiment to see the long run of DES litigation stretching out
before us. We seem to be confronting a body of decisions each of which
can be right or wrong, but no one of which is a unique isolated case.
While formal decision analysis does not require that a large number of
identical cases actually be contemplated, other than that they are to be
judged by the same standard of proof, individuals might understand-
ably find the academic arguments much more compelling when the jus-
tification for those arguments is being played out right before their
eyes.

Considering both the fact of multiple defendants and the fact of
multiple plaintiffs, it is not surprising that the DES cases often are
viewed as totally unlike the isolated situations presented by the classic
hypotheticals. It may be much easier to believe in playing the percent-
ages when one is playing over a long period of time than when one is
making that single all or nothing bet. Yet the best bet in the latter case

222. The blue bus case has been criticized because holding the single defendant
liable for the total judgment would amount to making a company responsible for per-
haps 80% of all accidents pay as if it had caused 100% of them. Tribe, supra note 2, at
1349-50. Thus, the defendant Blue Bus Company would pay approximately 25% more
than it should have to pay. If the Sindell opinion is read as placing upon the joined
defendants the full loss the plaintiff suffered, even though not all manufacturers were
joined as defendants, then each of the defendants suffers the same fate. If the substan-
tial percentage of market share that has been joined at trial is 80%, then each individ-
ual defendant would pay approximately 125% of the harm its product caused. If under
Sindell the total judgment is reduced to reflect the total market share represented by
the defendant or defendants, then the approximation is presumably much better, but
again it is an approximation that is not dependent on whether there were one or several
defendants joined.
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is no different than the best bet in the former case.??®* Merely because a
case like the DES litigation is an easier one in which to intuitively ac-
cept the value of using statistical evidence does not mean that it should
be the only case in which we allow the use of such evidence. Rather, I
hope that those whose first instinct, when confronted with the now fa-
miliar crew of fictional characters, was to deny the possibility of a case
based on naked statistical evidence will reevaluate this position in light
of their appreciation of the value of such evidence in the DES cases.

One final feature of the DES cases is perhaps the most important
in understanding our reactions to it. It is simply that the DES cases are
just that: real cases and not abstract exercises. I find that, in discussing
hypotheticals, most people are very ready and able to consider the in-
justice done by an erroneous verdict against the defendant—he could
be made to pay for something he did not do. For some reason that is
not clear, it seems harder to focus on or take into account the injustice
or harm that can be done by an erroneous finding against a plaintiff. If
a fictitious plaintiff cannot make a case, we seem to be saying, that is
the way things sometimes are; sometimes the evidence just is not avail-
able. True, but why use this as an explanation for holding against a
plaintiff when highly probative evidence is available? Perhaps the ficti-
tious plaintiff is a hard person with whom to come to terms. I have
never known anyone to be interested in knowing more about the nature
of the injuries or the monetary loss suffered by Mrs. Smith in her bus
accident. The impact of what has happened to the DES plaintiff, on the
other hand, is all too easy to accept. Cancer is a frightening thing to
contemplate.

VII. CONCLUSION

Up to now the controversy over the use of statistical evidence of
identification in civil litigation has been a battle over a few well-worn
hypotheticals. These hypotheticals often seem to have been devised in a
way designed to accentuate the unease we have with this type of proof.

223. Of course I am referring to the best bet here only in the sense of that bet
chosen to produce the maximal expected payoff. People’s betting behavior does not
necessarily conform to this rule nor is there any analytic reason why it must. Anyone
who gambles, knowing that the odds are designed to make money for the house, and
are, therefore, not in his favor, must be choosing bets on other criteria. Gambling can
be entertaining and exciting and there is no reason to think we do not or should not pay
for these pleasures. But this is gambling. If we were entrusted with another person’s
money, then to bet it in this way would be to take our pleasure at the expense of
someone else. Normally we would not think it right to do so.

I argue that a jury is, in effect, gambling with someone else’s money. Even if they
are not literally playing with other people’s money, they are entrusted with decisions
that affect others’ rights and duties. For the jury not to play the odds is for it to sacri-
fice the expected outcome of those others. On what basis can we say the jury or other
factfinder has the right to force this sacrifice on the parties?
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Even if this were not so, the very fact that the cases were only hypo-
thetical may have skewed the discussion. It has been made all too easy
to dismiss naked statistical evidence proving identity as merely a kind
of trickery or gamesmanship. Justification for denying the value of in-
formation expressed in numerical form has been found in vague appeals
to human values and public acceptability, although these ideas are
neither well defined nor fully explored. Yet when a real case appears,
and when real plaintiffs with real injuries come to the court with statis-
tical evidence to prove a crucial element of their case, the power and
importance of naked statistical evidence becomes most difficult to
ignore.



