








CONGRESSIONAL LAWSUITS

property. While one issue pertains to broad national policy and the
other may or may not impact that policy, the function of the courts
remains the same: to interpret legal requirements and ensure conform-
ity with the law.2 3 6 It is precisely the courts' role to ensure that na-
tional policy is made in conformity with the processes set forth in the
Constitution, just as it is precisely its role to assure that the govern-
ment acts vis-A-vis its citizens in conformity with those processes. The
courts need not turn themselves into "continuous monitors of the wis-
dom and soundness of Executive action. 237 They need merely to act in
their traditional role as umpires of disputes; ensuring that, irrespective
of the wisdom of her policy, the President does not overstep constitu-
tional boundaries. 3 8 Congressional lawsuits can be one important
mechanism to achieve that end.

C. Congressional Plaintiffs and the Slippery Slope

Former Judge Bork invokes the slippery slope when he argues that
granting jurisdiction over congressional claims will enormously enhance
judicial power. The logic of entertaining congressional plaintiffs, he in-
sists, requires opening courthouses without principled limit to all other
governmental plaintiffs. 2 9 Because standing addresses the "interests
that courts are willing to protect, ' 240 if those interests include what he

236. Indeed, many cases claiming violation of "private" rights have enormous public im-
pact. For example, the much debated and carefully crafted compromise bill to "automatically"
reduce the budget deficit was ruled unconstitutional in the context of a "private" claim by the
National Treasury Employees Union concerning wage increases its members would have lost
under the statute. While Representative Synar and 11 other members also sued, the Supreme
Court treated the claims together and ignored issues of congressional standing because "private"
claimants were present. See Bowsher v. Synar, 478 U.S. 714 (1986). For other cases in which the
resolution of individual "private" claims have had significant public impact, see Dames & Moore
v. Regan, 453 U.S. 654 (1981); Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952).

237. See Allen v. Wright, 468 U.S. 737, 760 (1984) (quoting Laird v. Tatum, 408 U.S. 1,
15 (1972)).

238. Sometimes, especially in the foreign policy arena, the umpire role can be touchy and
difficult, and can result in momentous decisions. This is also true, however, with private litigation
in the modern world. When the Supreme Court refused to allow President Truman to seize the
steel mills in Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952), and when the court
rendered uncertain and potentially invalid some 200 statutes containing legislative vetoes in INS
v. Chadha, 462 U.S. 919 (1983), and when the court invalidated the entire structure Congress had
established to contain the budget deficit in Bowsher v. Synar, 478 U.S. 714 (1986), its decisions
were surely as momentous as the decisions required by challenges to the pocket veto or to the
President's treaty-breaking authority.

239. Barnes v. Kline, 759 F.2d 21, 45-47 (D.C. Cir. 1985) (Bork, J., dissenting), vacated as
moot sub nom. Burke v. Barnes, 479 U.S. 361 (1987).

240. Id. at 44 (Bork, J., dissenting).
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terms "vindication-of-constitutional-powers, 241 then standing must be
granted to all other bodies that have been accorded constitutional pow-
ers. Members of the executive and judicial branches, as well as the
states and their officials, would have the right to be heard, causing an
enhancement of the power of the "unrepresentative" judiciary.242

Parading "horribles," Judge Bork imagines legislators in droves
abandoning "oversight hearings, budget restrictions, political struggle,
appeals to the electorate and the like" 243 in favor of a trek down the
street to the courthouse.24 But his specific examples are weak. He sug-
gests that legislators might immediately have brought the famous 1929
pocket veto challenge without awaiting a private plaintiff claiming
money damages, hardly a "revolutionary" expansion of court jurisdic-
tion or a disastrous result. And he decries the possibility that members
of Congress might have standing to challenge presidential troop com-
mitments as violative of the War Powers Resolution. Again this is a
result neither shocking nor revolutionary, particularly in the light of
the repeated and unsuccessful efforts to use political methods to con-
strain presidential war-making, and the judiciary's role in weakening
those attempts at political control by its invalidation of the legislative
veto.2 45 Bork inveighs against the possibility that the legislative veto
would have been challenged immediately upon its first inclusion in leg-

241. Id.
242. Id. at 43-47 (Bork, J., dissenting). Indeed, almost as an afterthought, Judge Bork sug-

gests that "one would think" that interests created by legislation or regulations, not merely consti-
tutional ones, could confer standing as well. Id.

243. Id. at 44 (Bork, J., dissenting). It is probably not accidental that Bork, a conservative,
decried the potential failure of Congress to act because "historically they always have." Id.

244. In fact, most congressional lawsuits followed use of some or all of these procedures and
tactics. In some cases, such as the war powers cases, members of Congress believed they had
already availed themselves of political remedies by passing the War Powers Resolution. See, e.g.,
Crockett v. Reagan, 702 F.2d 1355 (D.C. Cir. 1983) (per curiam), cert. denied, 467 U.S. 1251
(1984); Lowry v. Reagan, 676 F. Supp. 333 (D.D.C. 1987). Only as a last resort have congres-
sional plaintiffs marched to the courts to enforce the Constitution. See, e.g., Goldwater v. Carter,
444 U.S. 996 (1979) (petitioning the Court after resolution was introduced); Harrington v. Bush,
553 F.2d 190 (D.C. Cir. 1977) (petitioning the court after 23 resolutions were introduced); Del-
lums v. Bush, 752 F.2d Supp. 1141 (D.D.C. 1990) (petitioning the court after congressional hear-
ings were held and after 110 House members wrote the President expressing their concern about
the failure to obtain congressional approval).

245. See INS v. Chadha, 462 U.S. 919 (1983). Most challenges under the War Powers
Resolution have boasted private plaintiffs who were accorded standing without revolutionary re-
sult, although their claims were ultimately dismissed under the political question doctrine. While
several of these political question dismissals were arguably incorrect, it would not enlarge judicial
jurisdiction to perform the political question analysis in relation to legislative rather than private
plaintiffs.
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islation, a result that might have reduced the opportunity for judicial
intervention (and would certainly have reduced confusion) by nipping
in the bud the use of legislative vetoes and preventing their subsequent
inclusion in over 200 bills, all subject to challenge following INS v.
Chadha.

248

Former Judge Bork argues that no such terrible result will follow
if standing doctrine is properly understood. Bork first understood that
doctrine to limit congressional lawsuits to those asserting exactly the
sort of vote nullification injury as was challenged in Kennedy v. Samp-
son.247 But he quickly came to view Kennedy as incorrectly decided,
believing instead that standing should never be granted to members of
Congress suing as such.248 Frequently quoting Justice Powell for the
proposition that the standing inquiry is "founded in concern about the
proper-and properly limited-role of the courts in a democratic soci-
ety," 249 he has insisted that permitting congressional lawsuits will un-
controllably expand judicial power. To accord standing to members of
Congress inevitably and improperly "enhances the power and prestige
of the federal judiciary at the expense of [the presidency, Congress,
and the states] ."250

Bork's claim, while typical of the slippery slope argument, like
most such arguments, begs the question. No flood of litigation followed
Coleman v. Miller,25' despite Justice Frankfurter's similarly expressed
fear that affording standing to Kansas legislators would lead to "courts
sit[ting] in judgment on the manifold disputes engendered by proce-
dures for voting in legislative assemblies. 252 Moreover, courts, judges
and lawyers are in the business of drawing distinctions and establishing
boundaries. Principled distinctions can be made between various types
of claims by public actors, ones which will properly limit such claims.

246. See id. at 967. Chadha bordered on exactly the sort of collusive situation that the
"Case or Controversy" requirement was supposed to preclude. Both Chadha and the INS sought
the same result: elimination of the legislative veto. And the case was arguably moot by the time it
reached the Supreme Court; Chadha had married an American citizen, and thus became entitled
to citizenship irrespective of any "veto" Congress might have exercised. Id. at 937.

247. 511 F.2d 430 (D.C. Cir. 1974).
248. See Vander Jagt v. O'Neill, 699 F.2d 1166, 1177 (D.C. Cir.) (Bork, J., concurring),

cert. denied, 464 U.S. 823 (1983).
249. See Barnes v. Kline, 759 F.2d 21, 43 (D.C. Cir. 1985) (Bork, J., dissenting) (quoting

Warth v. Seldin, 422 U.S. 490, 498 (1975)), vacated as moot sub nom. Burke v. Barnes, 479 U.S.
361 (1987).

250. Id. at 42 (Bork, J., dissenting).
251. 307 U.S. 433 (1939).
252. Id. at 470 (Frankfurter, J., concurring).
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One method of distinguishing claims, though surely not the only one, is
suggested in Part V.

D. Separation of Powers Review and the Court's Legitimacy

Underlying the arguments of Powell, Scalia, Bork and others on
congressional standing is the view that the federal judiciary's legiti-
macy is undermined when it interferes too extensively or hastily in the
political process. As Judge Bork argued in his Barnes v. Kline dissent,
"The legitimacy and thus the priceless safeguards of the American tra-
dition of judicial review may decline precipitously if such innovations
are allowed to take hold. ' 253 In this respect, the countermajoritarian
dilemma that led Judge Bork to his personally disastrous theory of
original intention, 54 Justice Scalia to his narrow reading of liberty for
due process purposes, 55 and Justice Frankfurter to his extreme defer-
ence to the political branches,258 underlies their hostility to congres-
sional standing.

But the countermajoritarian dilemma supports federal court re-
view of congressional claims alleging executive usurpation of a process
that is constitutionally structured to act as a check on executive power.
Unlike many claims arising under the Bill of Rights, congressional law-
suits challenging executive violation of separation of powers strictures
do not require the court to disable the democratically elected political
branches of government. A court's decision that certain individual deci-
sions are so private as to be beyond the purview of government regula-
tion disables both the federal and state governments from regulating
such individual decisionmaking. By contrast, a court decision that the
President cannot declare war without congressional approval merely re-
quires that the President and Congress act jointly to engage our coun-
try in a war. It does not tell the branches what they can or cannot do
as a substantive matter, it merely tells them as a matter of procedure
how the Constitution requires that it be done. As Judge Breyer stated
in adjudicating an executive foreign policy action that had not followed
the proper procedural requirements:

253. Barnes, 759 F.2d at 71 (Bork, J., dissenting).
254. See ROBERT H. BORK, THE TEMPTING OF AMERICA 267-343 (1990); Ronald M. Dwor-

kin, The Bork Nomination, 9 CARDOZO L. REV. 10 (1987); Philip B. Heymann & Fred Wert-
heimer, Why the United States Senate Should Not Consent to the Nomination of Judge Robert
H. Bork to be a Justice of the Supreme Court, 9 CARDOZO L. REV. 21 (1987).

255. See Michael H. v. Gerald D., 491 U.S. 1101 (1989).
256. See Dennis v. United States, 341 U.S. 494, 517 (1951) (Frankfurter, J., concurring).
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[W]e do not limit the exercise of foreign affairs powers by the other branches, so
much as we allocate the powers of decision-making between the other two
branches .... We do not arrogate to ourselves the power to make foreign policy,
so much as we preserve the constitutional "equilibrium" between the President
and Congress .... 217

Thus, congressional lawsuits challenging unconstitutional executive
actions do not strongly implicate "democracy" and "countermajoritian-
ism" because the court is not telling a majority it cannot act. They
merely enforce the constitutional allocation of power between two dem-
ocratically elected branches of government, both purporting to re-
present the popular will. Granting jurisdiction over these separation of
powers claims is in this respect a "weaker" form of judicial review that
requires the judiciary to expend less of its precious "legitimacy" than
do "private" cases that, in establishing individual rights, preclude ma-
jority action.2 58

Issues involving allocation of powers between the branches are
often viewed as inherently ambiguous, as lacking authoritative textual
or intentionalist answers, and therefore requiring courts to create,
rather than seek out previously determined, constitutional boundaries.
The Constitution does not, for example, specifically answer the question
of whether Senate advice and consent is required to break a treaty. In
such situations, the argument goes, the political branches should be left
to determine the contours of their respective powers, and the courts
should not intervene to draw bright lines and rigid boundaries. As one
commentator has argued, "[t]he bottom line is that it is often impossi-
ble to reach determinative answers in the area of foreign affairs."2 59

257. Wald v. Regan, 708 F.2d 794, 800 (1st Cir. 1983), rev'd on other grounds, 468 U.S.
222 (1984).

258. Because separation of powers review sought by members of the legislature is a less
intrusive and interventionist mode of review, countries such as France, experimenting with limited
judicial review have turned to that method of obtaining review. France traditionally eschewed
judicial review as a an intrusion on democratic rule. The constitutional council established in 1958
to review legislative acts for conformity with the Constitution, approached its task cautiously,
relying heavily on process-based judicial review in its early opinions. Nevertheless, the French and
other European variants of judicial review that were established after World War II expressly
permit a minority of legislators to seek constitutional review. See generally Burt Neuborne, Judi-
cial Review and Separation of Powers in France and the U.S., 57 N.Y.U. L. REv. 363 (1982).

This is not to say that French or other European modes of judicial review should be adopted.
Process-based judicial review is simply a less ambitious and more limited form of review than its
substantive variant. To the extent that Bork, Scalia and others are genuinely concerned about
preserving democratic processes and protecting popular will, entertaining congressional claims is
less intrusive than the other forms of adjudication that they readily endorse.

259. Blumoff, supra note 35, at 357.
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But the courts are surely no less able to read and interpret the
constitutional text in many congressional cases than when they inter-
pret other broad or ambiguous constitutional provisions. Indeed, con-
gressional suits challenging executive power typically involve constitu-
tional provisions whose meaning both textually and historically is far
clearer than, for example, the broadly worded aspirational texts of the
First and Fourth Amendments. 60

Dellums v. Bush2
1
1 is a case in point. Both the text of the Consti-

tution and the Framers' intent are clear that President Bush's foray
into the Persian Gulf could not be initiated without congressional as-
sent.262 To the extent that the countermajoritarian concern is one of
imposing solutions on the political branches that are not textually and
historically grounded, Dellums is an easier case than many of the indi-
vidual rights cases that courts have decided in recent decades. The
courts surely ought not, following Justice Powell's analysis, defer to the
political branches to work out a solution when the text and what is
known of the Framers' intent indicates that the Constitution requires a
particular solution. 63

To decline jurisdiction in such cases undermines the judiciary's le-
gitimacy by allowing the political branches to ignore the express wishes
of the "people" who ratified the Constitution. It is precisely because
both the executive and legislative branches claim in such situations to

260. Courts have been quite comfortable limiting the reach of legislative bodies into areas
they find protected by the often quite ambiguous provisions of the Bill of Rights. See LAURENCE
H. TRIBE. AMERICAN CONSTITUTIONAL LAW §§ 5-1, 14-7, 14-8, 15-1 to 15-21 (2d ed. 1988). It is
when the power is executive and, especially, related to foreign affairs, that the courts become
queasy. See Koh, supra note 37, at 1313-17. That they do so may be understandable, but their
unwillingness to decide such cases cannot logically derive from alleged textual ambiguity.

261. 752 F. Supp. 1141 (D.D.C. 1990).
262. See U.S. CONsT. art. I., § 8, cl. 11. While commentators disagree vociferously about

the precise meaning of some of the textual terms (such as what constitutes a war, to what extent
the President's powers as commander-in-chief permit certain kinds of military action, and whether
continued funding by Congress constitutes authorization to wage war) commentators and courts
would agree that the core meaning of the text requires congressional action to authorize a full-
scale war such as the one that occurred in the Persian Gulf. See sources cited supra note 180.

263. The trick is to determine which congressional claims the court ought to adjudicate and
why. Dellums v. Bush, 752 F. Supp. 1141 (D.D.C. 1990), is easier than Goldwater v. Carter, 444
U.S. 996 (1979) in the sense that its claim is textually clear: The Constitution affirmatively em-
bodies an allocation of war powers, which is supported by the history surrounding its making. See
supra note 17. By contrast, Goldwater seeks to imply a senatorial right and duty not explicitly
stated but arguably implied in the Constitution: the right to vote on treaty abrogation as well as
treaty ratification. Under my test, the latter ought be construed as a claim concerning the frame-
work of balanced powers between the branches, even if on the merits the court should decide that
no such power exists.
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be speaking on behalf of the people that judicial monitoring is so cru-
cial. When the constitutional scheme dictates a particular method by
which popular will is to be ascertained, and that method is being un-
dermined, judicial abdication becomes an unwarranted form of judicial
activism. It substitutes the judiciary's view that the arrogating branch
more accurately represents popular will rather than following the
Framers' scheme as to how that will should be expressed. If the Fram-
ers' intent is dispositive in individual rights cases, why so easily discard
it when it comes to separation of powers?

The Court of Appeals for the D.C. Circuit in Barnes v. Kline best
stated why, in at least some instances, the courts should not consign
congressional claims to the political process under the guise of promot-
ing separation of powers:

[A] "political solution" would at best entail repeated, time-consuming attempts
to reintroduce and repass legislation, and at worst involve retaliation by Congress
in the form of refusal to approve presidential nominations, budget proposals, and
the like. That sort of political cure seems to us considerably worse than the dis-
ease, entailing, as it would, far graver consequences for our constitutional system
than does a properly limited judicial power to decide what the Constitution
means in a given case.... By defining the respective roles of the two branches in
the [war-making] process, this court will help to preserve, not defeat, the separa-
tion of powers.2 "

V. ARTICULATING A PRINCIPLED THEORY OF CONGRESSIONAL
STANDING

The courts have struggled to find a middle ground between adjudi-
cating all congressional lawsuits and refusing to hear any. Standing,
ripeness, and equitable discretion doctrines have all been used to at-
tempt to define that middle. Justice Powell's ripeness approach in
Goldwater v. Carter, Judge Greene's decision in Dellums v. Bush, and
to a large extent the equitable discretion doctrine, all define the middle
ground essentially as permitting suits by individual members of Con-
gress only when plaintiffs act, in effect, as representatives of the whole
Congress which has expressed its desire to challenge executive over-
reaching. For the reasons indicated in Parts III and IV, that approach
is flawed because it effectively allows Congress through silence or inac-
tion to permit the President to violate the Constitution.

Instead, courts should entertain congressional claimants whenever

264. Barnes v. Kline, 759 F.2d 21, 29 (D.C. Cir. 1985), vacated as moot sub nom. Burke v.
Barnes, 479 U.S. 361 (1987).
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they challenge executive conduct that deprives them of a constitution-
ally mandated role, which has been designed to serve as a check on
executive power. Courts should hear such cases irrespective of whether
other members of Congress are willing to permit or collaborate with
executive overreaching or to abdicate their congressional
responsibilities.

On the other hand, courts should deny standing to congressional
plaintiffs who claim only that executive conduct has reduced the effec-
tiveness of a particular vote or action, as for example, because the exec-
utive has failed to provide information claimed to be necessary for a
meaningful vote,2 65 or because the executive has supposedly violated a
statute.266 Similarly, plaintiffs challenging action by others in Congress
lack standing unless they allege an unconstitutional delegation of au-
thority to the President 26 7 or a violation so grave as to seriously under-
mine the constitutional scheme.2 8

This test would permit individual members of Congress standing
to challenge certain allegedly unconstitutional executive actions, but
would preclude those suits not asserting a specific injury to a constitu-
tionally mandated process designed to include, indeed require, their
participation in decisionmaking. It avoids former Judge Bork's slippery
slope by severely limiting congressional standing. Representative Del-
lums' suit asserting that an executive order conferring authority on the
intelligence communities violated a congressional statute would be dis-
missed,269 as would Senator Helms' suit seeking to force disclosure of
FBI files concerning Martin Luther King.2 70 But Goldwater's and Del-
lums' treaty and war powers claims would be cognizable, because both
assert deprivations of an important role and duty in the constitutional
process of treaty-breaking and war-making.

265. See Harrington v. Bush, 553 F.2d 190 (D.C. Cir. 1977); Helms v. Secretary of the
Treasury, 721 F. Supp. 1354 (D.D.C. 1989).

266. See Chiles v. Thornburgh, 865 F.2d 1197 (11th Cir. 1989); United Presbyterian
Church v. Reagan, 738 F.2d 1375 (D.C. Cir. 1984); see also Wilt v. Beal, 363 A.2d 876, 881 (Pa.
Commw. Ct. 1976) (denying standing to Pennsylvania legislator claiming that executive action
"frustrated" the purpose of a statute).

267. See Dornan v. United States Secretary of Defense, 851 F.2d 450 (D.C. Cir. 1988);
Gregg v. Barrett, 771 F.2d 539 (D.C. Cir. 1985); see also Lawmakers Join Federal Suit to Stop
Federal Raise, N.Y. TIMES, Oct. 30, 1992, at A16.

268. A hypothetical example might be wholesale denial to members of the opposite party
access to information, to committee participation, or to some other requisite of office.

269. See United Presbyterian Church v. Reagan, 738 F.2d 1375 (D.C. Cir. 1984).
270. See Southern Christian Leadership Conference v. Kelley, 747 F.2d 777 (D.C. Cir.

1984).
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A. Enforcing Legislation Versus Challenging a Procedural
Deprivation

Both the test articulated above and the D.C. Circuit's current view
on standing (albeit muddled by equitable discretion and ripeness) seek
to draw a crucial line between a congressional claim that the President
is violating a statute and a claim that the President is depriving legisla-
tors of a right to vote on an issue. Drawing this distinction removes a
wide range of potential congressional actions and provides an early
stopping point along Bork's slippery slope. Congressional standing
could not become a mechanism whereby individual members of Con-
gress monitor executive actions, bringing lawsuits whenever they be-
lieve that the executive is not in full or proper compliance with existing
law.

The distinction also seems to make theoretical sense. Congres-
sional claims that the executive is violating existing law are the sorts of
generalized grievances that courts have held insufficient to confer
standing.2 "1 While it is the legislature's special role to make laws, it is
the executive's to implement them, and improper implementation that
does not rise to the level of nullification is not a significantly greater
injury to legislators than it is to the public. The public does not share
Representative Dellums' injury when he is denied his right to vote on
whether to go to war (although they are affected by it); they are not
denied any ability to act or carry out their duties as citizens. But they
do in large measure share Representative Harrington's injury when he
claims that the Central Intelligence Agency is not fully complying with
the law, for both are equally harmed by executive failure to execute the
law faithfully.27 2

But on closer inspection, this theoretical justification does not suf-

271. See Metcalf v. National Petroleum Council, 553 F.2d 176 (D.C. Cir. 1977); Harring-
ton v. Schlesinger, 528 F.2d 455 (4th Cir. 1975); Metzenbaum v. Brown, 448 F. Supp. 538
(D.D.C. 1978).

272. See Harrington v. Bush, 553 F.2d 190 (D.C. Cir. 1977). Arguably Harrington's injury
is greater than that of the general public, because, unlike the public, he had the right to vote on
the legislation. But even had he done so, he would not have been deprived of his ability to carry
out his constitutional role; rather his claim would still be based on the executive's failure to carry
out its proper role, a grievance he shares with the public. While the line between nullification of
his vote and mere diminishment may not always be easy to draw, it does make theoretical sense.
Moreover, to recognize vote diminishment as injury would potentially entangle the courts in end-
less political disputes, because any maladministration arguably diminishes the vote of a legislator
who supported the legislation in question. While this charge might equally be levelled at my sug-
gestion that courts take jurisdiction when executive inaction amounts to nullification, such cases
are far fewer and simpler to discern.
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fice. Why should legislators have a greater interest in ensuring that
their right to vote on certain legislation is affirmed than in ensuring
that the result of their vote is respected by the executive? For example,
the D.C. Circuit has correctly accorded members of Congress standing
to sue when the President has "pocket-vetoed" legislation. That deci-
sion is based on the theory that the President has denied those mem-
bers their process-based right to vote to override the veto . 7 3 But what
if the President chose not to veto the disagreeable legislation and in-
stead chose to sign it, simultaneously proclaiming that she believed the
law to be unconstitutional and hence was not going to comply with it.
In that case under both the proposed formulation and the D.C. Cir-
cuit's, legislators would not have standing to challenge the President's
actions. No opportunity to vote was denied; executive actions outside
the legislative arena merely affected the subsequent effectiveness of the
vote.

That result seems difficult to support even under existing congres-
sional standing doctrine. If nullification of a vote is the critical crite-
rion, then why should it be any less a "nullification" for the President
to refuse to comply with a vote than to "pocket-veto" it? And while
non-compliance might seem the sort of generalized violation of law
which does not give rise to standing, it could easily be recast in consti-
tutional terms as a violation of the President's Article II duty to en-
force the law of the land.

In such a case the President would essentially be denying legisla-
tors the right to vote on legislation by refusing to comply with legisla-
tion already enacted. Why should members of Congress have standing
to sue over executive initiation of war in violation of Article I, Section
8 and not have standing to sue over executive violation of a statute in
disregard of Article I, Section 8 and Article II, Section 3? Surely such
executive violations as the Reagan Administration's violation of the Bo-
land Amendment rise to the same constitutional level as would an ille-
gal pocket veto of the same legislation.

One justification for the existing line is that our courts have con-
sistently found it easier to justify procedural rather than substantive
review, although there is a clear connection between the two. Judicial
review of whether the executive has followed the procedure outlined in
the Constitution seems to comport more with traditional duties and ob-

273. Barnes v. Kline, 759 F.2d 21 (D.C. Cir. 1985), vacated as moot sub nom. Burke v.
Barnes, 479 U.S. 361 (1987); Kennedy v. Sampson, 511 F.2d 430 (D.C. Cir. 1974).
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ligations of courts than review of whether the executive has substan-
tively complied with congressional legislation. This distinction between
substantive and process review, however suspect, runs deep in Ameri-
can constitutional law and accounts for what Professor Tribe has
termed "The Puzzling Persistence of Process-Based Constitutional
Theories. "274

There is, however, a second better response. It rests on the distinc-
tion between challenges alleging failure to implement legislation and
those claiming violations of particular and specific mechanisms
designed to allocate and maintain a balance of power between the
branches. The Constitution does not merely provide that legislative
power is to be vested in Congress and executive power in the President.
The Framers established a set of procedures for making treaties, ap-
pointing judges, and overriding vetoes. They also articulated a set of
specific powers they thought necessary for Congress to perform, some
of which are antecedent to executive authority to act. The choices em-
bodied in our constitution represent solutions to particular problems
and potential abuses that concerned the Framers.

When the executive denies members of Congress the ability to per-
form a task specifically delegated to them, she does more than violate
general separation of powers principles incorporated in the notion that
the executive has the duty to enforce the laws that Congress enacts.
She attempts to reverse a specific constitutional judgment directed at
preventing dictatorial government. The fact that certain specific proce-
dures and powers were articulated in the Constitution provides Con-
gress with a stronger and more specific interest in enforcing such proce-
dures and preventing usurpation of those powers than its generalized
separation of powers interest in ensuring that the President complies
with her constitutional duty to enforce the law.

Therefore, courts should recognize two exceptions to the general
rule that legislators lack standing when merely seeking enforcement of
already enacted law. The first is the obvious case in which the Presi-
dent openly refuses to enforce the law and that refusal amounts to nul-
lification. When the President expressly and openly refuses to comply
with a statute the refusal should be treated as tantamount to an illegal
pocket veto. The second is when Congress has enacted what is termed
"framework legislation" aimed at ensuring that the constitutional allo-

274. Laurence H. Tribe, The Puzzling Persistence of Process-Based Constitutional Theo-
ries, 89 YALE L.J. 1063 (1980).
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cation of powers is carried out. This type of quasi-constitutional legisla-
tion supports congressional standing for the same reasons that viola-
tions of the underlying constitutional provisions do. When Congress
enacts a law designed to ensure its ability to carry out its constitutional
authority, it makes sense for the courts to allow members of Congress
to sue when the statute is violated.

The most obvious and well-known example of this type of legisla-
tion is the War Powers Resolution.2 Several district courts have dis-
missed congressional claims challenging alleged violations of the War
Powers Resolution under the equitable or remedial discretion doc-
trine. 6 It seems peculiar for the courts to hold that when Congress
enacts a statute designed to enforce the constitutional mandate that the
President shall not use force for an extended period without congres-
sional approval, an action seeking enforcement of that statute should be
referred back to Congress for the enactment of another statute enforc-
ing the first statute which was only designed to enforce the Constitution
in the first place. Such repetitious re-enactment serves no purpose but
to avoid judicial review. Certainly it contributes to accretion of execu-
tive authority, despite the clear constitutional authority under which
Congress has repeatedly attempted to act.

B. Suits Challenging Congressional Actions

Congressional claims challenging acts of Congress directly raise
the concerns that underlie the equitable discretion doctrine. While a
strong argument can be made that standing should be denied members
of Congress whenever they raise such claims, two general categories
should be distinguished.

In the first, a legislator sues claiming that Congress has done
something that interferes with or trenches upon another branch's
power. That legislator has no standing to sue, because there has been
no usurpation of the legislator's power. Congress may be acting uncon-
stitutionally, but that alleged unconstitutional action is for the injured
branch to address. The paradigmatic illustration is Representative
Dornan's suit challenging the Boland Amendment as an unconstitu-
tional infringement of executive power.277

275. 50 U.S.C. §§ 1541-1548 (1988).
276. See, e.g., Lowry v. Reagan, 676 F. Supp. 333 (D.D.C. 1987); Crockett v. Reagan, 558

F. Supp. 893 (D.D.C. 1982), aff'd per curiam, 720 F.2d 1355 (D.C. Cir. 1983), cert. denied, 467
U.S. 1251 (1984).

277. Dornan v. United States Secretary of Defense, 676 F. Supp. 6 (D.D.C. 1987), affd,
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The second type of claim raises more substantial problems. In this
case, members of Congress sue the executive for acting pursuant to
power allegedly delegated unconstitutionally by Congress. For example,
Senator Humphrey and five members of the House of Representatives
sued then Treasury Secretary James Baker, attacking the constitution-
ality of the 1967 Salary Act, which granted the President power to
recommend salary increases for senators, representatives, federal judges
and certain executive officers . 7  The Court of Appeals for the D.C.
Circuit dismissed on equitable discretion grounds. Relief could not only
be gained from fellow legislators, but it was the actions of those fellow
legislators that Senator Humphrey was challenging. The executive was
only acting in compliance with a legislative mandate.

Perhaps courts should deny standing in such suits. They represent
not merely congressional silence or acquiescence in executive usurpa-
tion, but an affirmative grant of power to the executive. While Part III
has demonstrated that members of Congress should not be required to
gain the assent of their colleagues in order to challenge what they con-
sider unconstitutional executive action, this case is different because
Congress has acted, albeit in a manner that other members claim to be
unconstitutional. There is at least more justification in such cases for
precluding review.

Nevertheless, these type of suits should also be heard on the mer-
its. The member of Congress who is denied an opportunity to vote on
an issue is injured irrespective of whether her colleagues agree with
her. Congress should not be able to amend the Constitution either by
silence or express delegation of power to the executive. If, for example,
Congress enacted a statute giving the President the power unilaterally
to appoint federal judges, dissenting members are just as injured as
when Congress acquiesces silently in executive arrogation of power.

Indeed, the decision on the merits will not be difficult in most of
these cases. When Congress and the President act in unison, their ac-
tions are rarely found unconstitutional. 7 9 As with the political question

851 F.2d 450 (D.C. Cir. 1988). A similar rule should apply in cases such as Gregg v. Barrett, 771
F.2d 539 (D.C. Cir. 1985), that claim congressional failure to properly carry out a constitutional
duty committed solely to Congress, which neither alleges wholesale failure to carry out a constitu-
tional mandate nor claims an unconstitutional delegation of power to another branch. In such a
case, the claim is analogous to improper implementation of a statute by the executive and the
relief should be sought through political processes.

278. Humphrey v. Baker, 848 F.2d 211 (D.C. Cir. 1988), cert. denied, 488 U.S. 966
(1988).

279. But see INS v. Chadha, 462 U.S. 919 (1983).
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doctrine, the courts often raise jurisdictional barriers when a decision
may easily be made, and indeed, appears often to rest on a decision on
the merits..2" Two examples illustrate the point.

In Vander Jagt v. O'Neill, fourteen Republican members of the
House of Representatives sued the House Democratic leadership, alleg-
ing that the Democrats systematically discriminated against them by
providing them with fewer seats on House committees than they were
proportionally entitled.2 81 The Court of Appeals for the D.C. Circuit
employed equitable discretion doctrine to dismiss, holding that the case
"was essentially a suit by some members of Congress against
others."28 2 Yet while purporting to avoid the merits, the court of ap-
peals actually addressed the Equal Protection and First Amendment
challenges. The court chose neither to deny standing nor to hold that
the Speech and Debate Clause absolutely immunized the defendants.
The court instead found that it ought to reserve its power to intervene
in "egregious circumstances,"2 8 where the "committee system could be
manipulated beyond reason."28' By refusing to "reserve its powers,"2 86

however, it essentially addressed the merits and found no manipulation
sufficient to constitute a violation of the Fourteenth and First Amend-
ments. It thus held that those amendments do not prohibit legislative
bodies from assigning members to whatever committees they choose
absent egregious circumstances amounting to irrationality.

That is precisely what the Court of Appeals for the Ninth Circuit
held in a case "nearly identical" to Vander Jagt's action involving the
Arizona State House.286 Invocation of the court's equitable discretion
was thus wholly unnecessary. Similarly in Humphrey v. Baker,287 the
court dismissed Senator Humphrey's case on equitable discretion
grounds, while affirming the district court's judgment on the merits.

C. Executive Challenges

Judge Bork's dissent in Barnes v. Kline raised the possibility of a
multitude of executive officials bringing claims in federal courts if

280. See Henkin, supra note 6, at 598-601.
281. Vander Jagt v. O'Neill, 699 F.2d 1166 (D.C. Cir. 1983), cert. denied, 464 U.S. 823

(1983).
282. Id. at 1175.
283. Id.
284. Id. at 1170.
285. See id. at 1176-77.
286. Davids v. Akers, 549 F.2d 120 (9th Cir. 1977).
287. 848 F.2d 211, 217 (D.C. Cir.), cert. denied, 488 U.S. 966 (1988).
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standing is granted in congressional lawsuits. Once one realizes why
this will not occur, why it is unnecessary to accord executive officials
standing to challenge unconstitutional congressional acts, the impor-
tance of congressional standing to maintaining the constitutional bal-
ance of power becomes clear.

Executive officials do not need standing to challenge congressional
actions because, unlike members of Congress, they already have a
mechanism to ensure that their claims are heard by the courts. They
can simply refuse to act; they can fail to enforce a statute or to comply
with particular aspects of it. If a private party brings suit to challenge
the failure to enforce, the executive official has a day in court. If a
private party challenges the legislation itself, the executive's claim of
purported unconstitutionality is heard; indeed, the executive can often
intervene as an amicus once a private party has standing. If no one
makes such a challenge, the executive freely ignores the allegedly un-
constitutional (or merely disliked) statute unless Congress and the ex-
ecutive work out a suitable compromise. 288

By contrast, members of Congress have no similar ability. If the
courts do not intervene on their behalf to enforce the constitutional al-
location of powers, more often than not, individuals will have neither
standing, nor sufficient knowledge and resources to sue. Thus, year by
year, act by act, executive power will continue to increase at the ex-
pense of Congress, and at the expense, ultimately, of the American
polity.

VI. CONCLUSION

The time is past "ripe" for courts to reassess and reassert their
role in the delicate balance of powers which has enabled our system to

288. The War Powers Resolution is an example of repeated executive refusal to implement
or follow legislation. Justice Powell's concurrence in Goldwater suggests that if Congress as a
whole brought suit, the courts should take jurisdiction. See Goldwater v. Carter, 444 U.S. 996
(1979) (Powell, J., concurring). Certainly if the courts adopted that view, it would encourage
political compromise. But if the opinions of Justices Rehnquist and Scalia are harbingers of things
to come, it is far more likely that the political question doctrine or other barriers will be deployed
to avoid adjudication of the merits of even egregious refusals by the executive to implement legis-
lation. For a discussion of the frequency with which Judge Scalia invokes procedural barriers to
the adjudication even of so-called "private" claims, see James G. Wilson, Constraints of Power:
The Constitutional Opinions of Judges Scalia, Bork, Posner, Easterbrook and Winter, 40 U.
MIAMI L. REV. 1171 (1986). For examples of Scalia's and Rehnquist's views, see Sanchez-Espi-
noza v. Reagan, 770 F.2d 202 (D.C. Cir. 1985); Ramirez de Arellano v. Weinberger, 745 F.2d
1500, 1550 (D.C. Cir. 1984) (Scalia, J., dissenting), vacated, 471 U.S. 1113 (1985); Goldwater,
444 U.S. at 1002 (Rehnquist, J., concurring).
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"long endure." Congressional lawsuits have increased in number be-
cause executive power has grown to vast dimensions. It is especially
important that, as enormous changes are wrought in the configuration
of world affairs and the role of the United States within it, Congress'
role in fashioning the future be carefully and steadfastly maintained.

When members of Congress are deprived of the ability to exercise
the powers accorded them, to perform the duties required of them, they
are injured and their cases should (if appropriately concrete and ripe in
the traditional sense) be heard. When courts deploy doctrinal barriers
to avoid adjudicating such cases, they abdicate their critical role in the
three-branch balance the Framers wrought by reading themselves out
of the constitutional balance just when it is most important that they
weigh in. The majority of congressional suits involve attempts to check
executive power. When courts refuse to hear and rule on the merits in
such cases, the United States as a whole, and each of us individually, is
injured.


