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firm might, in certain circumstances, adversely affect the independent profes-

sional judgment of the law firm, creating a conflict of interest.

EC 1-15 Each lawyer and law firm having a contractual relationship un-

der DR 1-107 has an ethical duty to observe these Disciplinary Rules with re-

spect to its own conduct in the context of the contractual relationship. For ex-
ample, the lawyer or law firm cannot permit its obligation to maintain client

confidences as required by DR 4-101 to be compromised by the contractual rela-

tionship or by its implementation by or on behalf of nonlawyers involved in the

relationship. In addition, the prohibition in DR 1-102(A)(2) against a lawyer or

law firm circumventing a Disciplinary Rule through actions of another applies

generally to the lawyer or law firm in the contractual relationship.

EC 1-16 When in the context of a contractual relationship permitted un-

der DR 1-107 a lawyer or law firm refers a client to the nonlegal professional or
nonlegal professional service firm, the lawyer or law firm shall observe the ethi-

cal standards of the legal profession in verifying the competence of the nonlegal

professional or nonlegal professional services firm to handle the relevant affairs

and interests of the client. Referrals should only be made when requested by

the client or deemed to be reasonably necessary to serve the client.

EC 1-17 To assure that only appropriate professional services are in-

volved, a contractual relationship for the provision of services is permitted un-

der DR 1-107 only if the nonlegal party thereto is a professional or professional

service firm meeting appropriate standards as regards ethics, education, train-
ing, and licensing. The Office of Court Administration maintains a public list ot

eligible professions. Individuals and firms in this state may apply for the inclu-

sion of particular professions on the list, or professions may be added to the list

by the Office of Court Administration sua sponte. A lawyer or law firm not
wishing to affiliate with a nonlawyer on a systematic and continuing basis, but

only to engage a nonlawyer on an ad hoc basis to assist in a specific matter,. is

not governed by DR 1-107 when so dealing with the nonlawyer. Thus, a lawyer

advising a client in connection with a discharge of chemical wastes may engage

the services of and consult with an environmental engineer on that matter

without the need to comply with DR 1-107. Likewise, the requirements of DR 1-

107 need not be met when a lawyer retains an expert witness in a particular
litigation.

EC 1-18 Depending upon the extent and nature of the relationship be-

tween the lawyer or law firm, on the one hand, and the nonlegal professional or

nonlegal professional service firm, on the other hand, it may be appropriate to

treat the parties to a contractual relationship permitted by DR 1-107 as a single

law firm for purposes of these Disciplinary Rules, as would be the case if the

nonlegal professional or nonlegal professional service firm were in an "of coun-

sel" relationship with the lawyer or law firm. If the parties to the relationship
are treated as a single law firm, the principal effects would be that conflicts ot
interest are imputed as between them pursuant to DR 5-105(D), and that the
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law firm would be required to maintain systems for determining whether such
conflicts exist pursuant to DR 5-105(E). To the extent that the rules of ethics of
the nonlegal profession conflict with these Disciplinary Rules, the rules of the
leaal profession will still govern the conduct of the lawyers and the law firm
participants in the relationship. A lawyer or law firm may also be subject to le-
gal obligations arising from a relationship with nonlawer professionals who
are themselves subiect to regulation.

CANON 2
DiscipLNARY RULES

DR 2-101 Publicity and Advertising.

A. A lawyer on behalf of himself or herself or partners or associates,
shall not use or disseminate or participate in the preparation or dissemination
of any public communication or communication to a prospective client contain-
ing statements or claims that are false, deceptive or misleading.

B. (Repealed)

C. It is proper to include information, provided its dissemination does
not violate the provisions of DR 2-101(A), as to:

1. legal and nonlegal education, degrees and other scholastic distinc-
tions; dates of admission to any bar;, areas of the law in which the lawyer or law
firm practices, as authorized by the Code of Professional Responsibility;, public
offices and teaching positions held; memberships in bar associations or other
professional societies or organizations, including offices and committee assign-
ments therein; foreign language fluency;,

2. names of clients regularly represented, provided that the client has
given prior written consent;

3. bank references; credit arrangements accepted; prepaid or group le-
gal services programs in which the attorney or firm participates; nonlegal serv-
ices provided by the lawyer or by an entity owned and controlled by the lawyer,
the existence of contractual relationships between the lawyer or law firm and a
nonlegal professional or nonlegal professional service firm, to the extent permit-
ted by DR 1-107, and the nature and extent of services available through those
contractual relationships and

4. <legal> fees for initial consultation; contingent fee rates in civil mat-
ters when accompanied by a statement disclosing the information required by
DR 2-101(L) of this section; range of fees for legal and nonleaal services, pro-
vided that there be available to the public free of charge a written statement
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clearly describing the scope of each advertised service; hourly rates; and fixed
fees for specified legal and nonlegal services.

D. Advertising and publicity shall be designed to educate the public to
an awareness of legal needs and to provide information relevant to the selection
of the most appropriate counsel. Information other than that specifically
authorized in DR 2-101(C) that is consistent with these purposes may be dis-
seminated providing that it does not violate any other provisions of this Rule.

DR 2-102 Professional Notices, Letterheads, and Signs.

A. A lawyer or law firm may use professional cards, professional an-
nouncement cards, office signs, letterheads or similar professional notices or
devices, provided the same do not violate any statute or court rule, and are in
accordance with DR 2-101, including the following-

1. A professional card of a lawyer identifying the lawyer by name and
as a lawyer, and giving addresses, telephone numbers, the name of the law
firm, and any information permitted under DR 2-101(C). DR 2-101(D) or DR 2-
105. A professional card of a law firm may also give the names of members and
associates.

2. A professional announcement card stating new or changed associa-
tions or addresses, change of firm name, or similar matters pertaining to the
professional offices of a lawyer or law firm or of any nonlegal business con-
ducted by the lawyer or law firm pursuant to DR 1-106. It may state biographi-
cal data, the names of members of the firm and associates and the names and
dates of predecessor firms in a continuing line of succession. It may state the
nature of the legal practice if permitted under DR 2-105.

3. A sign in or near the office and in the building directory identifying
the law office and any nonlegal business conducted by the lawyer or law firm
pursuant to DR 1-106. The sign may state the nature of the legal practice if
permitted under DR 2-105.

4. A letterhead identifying the lawyer by name and as a lawyer, and
giving addresses, telephone numbers, the name of the law firm, associates and
any information permitted under DR 2-101(C), DR 2-101(D) or DR 2-105. A let-
terhead of a law firm may also give the names of members and associates, and
names and dates relating to deceased and retired members. A lawyer or law
firm may be designated "Of Counsel" on a letterhead if there is a continuing
relationship with a lawyer or law firm, other than as a partner or associate. A
lawyer or law firm may be designated as "General Counsel" or by similar pro-
fessional reference on stationery of a client if the lawyer or the firm devotes a
substantial amount of professional time in the representation of that client.

[Vol. 36



20011 LAWAND ECONOMICS 29

The letterhead of a law firm may give the names and dates of predecessor firms
in a continuing line of succession.

B. A lawyer in private practice shall not practice under a trade name, a
name that is misleading as to the identity of the lawyer or lawyers practicing
under such name, or a firm name containing names other than those of one or
more of the lawyers in the firm, except that the name of a professional corpora-
tion shall contain 'P.C." or such symbols permitted by law, the name of a lim-
ited liability company or partnership shall contain "L.L.C.," "LL.P." or such
symbols permitted by law, and, if otherwise lawful, a firm may use as, or con-
tinue to include in its name the name or names of one or more deceased or re-
tired members of the firm or of a predecessor firm in a continuing line of succes-
sion. Such terms as "legal clinic," "legal aid," "legal service office," "legal
assistance office," "defender office" and the like, may be used only by qualified
legal assistance organizations, except that the term "legal clinic" may be used
by any lawyer or law firm provided the name of a participating lawyer or firm is
incorporated therein. A lawyer or law firm may not include the name of a non-
lawyer in its firm name, nor may a lawyer or law firm that has a contractual
relationship with a nonlegal professional or nonlegal professional service firm
pursuant to DR 1-107 to provide legal and other professional services on a sys-
tematic and continuing basis include in its firm name the name of the nonleal
professional service firm or any individual nonleal professional affiliated
therewith. A lawyer who assumes a judicial, legislative or public executive or
administrative post or office shall not permit his or her name to remain in the
name of a law firm or to be used in professional notices of the firm during any
significant period in which the lawyer is not actively and regularly practicing
law as a member of the firm and, during such period, other members of the firm
shall not use the lawyeres name in the firm name or in professional notices of
the firm.

DR 2-103 Solicitation and Recommendation of Professional Employment

B. A lawyer shall not compensate or give anything of value to a person
or organization to recommend or obtain employment by a client, or as a reward
for having made a recommendation resulting in employment by a client, except
that:

1. A lawyer or law firm may refer clients to a nonlegal professional or
nonlezal professional service firm pursuant to an agreement or other contrac-
tual relationship with such nonlegal professional or nonlegal professional serv-
ice firm to provide legal and other professional services on a systematic and
continuing basis as permitted by DR 1-107: or

2. A <a> lawyer may pay the usual and reasonable fees or dues charged
by a qualified legal assistance organization or referral fees to another lawyer as
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permitted by DR 2-107.

Ethical Considerations

EC 2-10 A lawyer should ensure that the information contained in any ad-
vertising which the lawyer publishes, broadcasts or causes to be published or
broadcast is relevant, is disseminated in an objective and understandable fash-
ion, and would facilitate the prospective cientos ability to select a lawyer. A
lawyer should strive to communicate such information without undue emphasis
upon style and advertising stratagems which serve to hinder rather than to fa-
cilitate intelligent selection of counsel. Although communications involving
puffery and claims that cannot be measured or verified are not specifically re-
ferred to in DR 2-101, such communications would be prohibited to the extent
that they are false, deceptive or misleading. Special care should be taken to
avoid the use of any statement or claim which is false, fraudulent, misleading
deceptive or unfair, or which is violative of any statute or rule of court,.in dis-
closing information, by advertisements or otherwise, relating to a lawyeres le-
gal or nonlegal education, experience or professional qualifications, the nature
or extent of any nonlegal services provided by the lawyer or by an entity owned
and controlled by the lawyer, or the existence of contractual relationships be-
tween the lawyer or law firm and a nonlegal professional or nonlegal profes-
sional service firm, to the extent permitted by DR 1-107, and the nature and ex-
tent of services available through those contractual relationships. A lawyer who
advertises in a state other than New York should comply with the advertising
rules or regulations applicable to lawyers in that state.
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APPENDIX B

CORRESPONDING CHANGES TO THE
ABA MODEL RULES OF PROFESSIONAL CoNDucr

Rule 5.7 Responsibilities Regarding w-Rekted NonlegaZ Seruices

(a) A l.wye ....... e -•es o --f; e 11 Ceon .w th
rs1peet to. the Iso of, la.;-relatted z sJec ~~~ C)

the la ... lated . e, . iee re 1 p-v-.3iJde

(1) by the lawyer i eire e t Und from the .

t...... lai -,ye ffl te thrna le - " "eth.. "obtaining the law-rlaed seves to.jhatth" -jr af s the sepaate At
.. are n l ... *

lients or othe e kierso. a ns: wyerh
cleso r other esons

(1) A lawyer or law firm that provides nonleal services to a person that
are not distinct from legal services bein provided to that person by the lawyer
or law firm is subject to these Rules of Professional Conduct with respect to the
provision of both leral and nonlegal services.

(2) A lawyer or law firm that provides nonleral services to a person that
are distinct from legal services being provided to that person hy the lawyer or

law firm is subject to these Rules of Professional Conduct with respect to the

nonlegal services if the person receiving the services could reasonably believe
that the nonlegal services are the subiect of an attorney-client relationship.

(3) A lawyer or law firm that is an owner, controllinrz Party or arrent of,
or that is otherwise affiliated with, an entity that the lawyer or law firm kmows
is providing nonlegal services to a person is subject to these Rules of Profes-
sional Conduct with respect to the nonlegal services if the person receiving the
services could reasonably believe that the nonlegal services are the subject of an
attorney-client relationship.
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(4) For purposes of paragraphs (a)(2) and (a)(3). it will be presumed that
the person receiving nonlegal services could not reasonably believe that the
nonlegal services are the subject of an attorney-client relationship if the lawyer
or law firm has advised the person receiving the services in writing that the
services are not legal services and that the protection of an attorney-client rela-
tionship does not exist with respect to the nonlegal services, or if the interest of
the lawyer or law firm in the entity providing nonlegal services is de minimis.

(b) Notwithstanding the provisions of paragraph (a), a lawyer or law
firm that is an owner, controlling party, agent, or is otherwise affiliated with an
entity that the lawyer or law firm knows is providing nonlegal-services to a per-
son shall not permit any nonlawer providing such services or affiliated with
that entity to direct or regulate the professional judgment of the lawyer or law
firm in rendering legal services to any person, or to cause the lawyer or law firm
to compromise its duties under Rules 1.6(a) and 1.8(b) with respect to the confi-
dentialiy of information relating to the representation of a client receiving legal
services.

(c) For purposes of Rule 5.7, "nonlegal services" shall mean those serv-
ices that lawyers may lawfully provide and that are not prohibited as the unau-
thorized practice of law when provided by a nonlawver.

Comment

[1] For many years, lawyers have provided nonlegal services to their cli-
ents. By participating in the delivery of these services, lawyers can serve a
broad range of economic and other interests of clients. When a lawyer performs
la -related nonlegal services or controls an organization that does so, there-m-

Sthe potential for ethal problems. the lawyer must avoid confusion on the
part of the client as to the nature of the lawyer's role, so Prineipal-amng-hese
is -the-pssibilit that the person for whom the law -related nonlegal services are
performed understands fails to "anderstand that the services may not carry with
them the protections normally afforded as part of the client-lawyer relationship.
The recipient of the haw-related nonlegal services may expect, for example, that
the protection of client confidences, prohibitions against representation of per-
sons with conflicting interests, and obligations of a lawyer to maintain profes-
sional independence apply to the provision of law-rehtted nonlegal services
when that may not be the case.

[21 The risk of confusion is especially acute when the lawyer renders both
legal and nonlegal services with respect to the same matter. Under some cir-
cumstances, the legal and nonlegal services may be so closely entwined that
they cannot be distinguished from each other. In this situation, the recipient is
likely to be confused as to whether and when the relationship is protected as a
client-lawyer relationship. Therefore, where the legal and nonlegal services are
not distinct, Rule 5.7(a)(1) requires that the lawyer providing nonlegal services
adhere to all of the requirements of the Rules of Professional Conduct with re-
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spect to the nonlegal services. Rule 5.7(a)(1) applies to the provision of nonlegal
services by a lawyer even when the lawyer is not personally providing any legal
services to the person for whom the nonlegal services are being performed if the
person is also receiving legal services from another lawyer in the firm that are
not distinct from the nonlegal services.

2% [31 Although a lawyer may be exempt from the application of the
Rules of Professional Conduct with respect to nonlegal services on the face of
Rule 5.7(a), the scope of the exemption is not absolute. A lawyer who provides
or who is involved in the provision of nonlegal services may be excused from
compliance with only those Rules that are dependent upon the existence of a
representation or attorney-client relationship. Other Rules, such-as those pro-
hibiting lawyers from engaging in illegal, dishonest, fraudulent or deceptive
conduct (Rule 8.4), reouiring lawyers to report certain attorney misconduct
(Rule 8.3), and prohibiting lawyers from misusing confidential information of a
former client (Rules 1.6 and 1.8(b)), apply to a lawyer irrespective of the exis-
tence of a representation, and thus govern a lawyer otherwise exempt under
Rule 5.7(a). A lawyer or law firm is always subiect to the Rules of Professional
Conduct with respect to the rendering of legal services. . "

~on~ of k.,w rel-ted series I. lly e e-enh-~~erde-
.,,,Xlhf .o "h i..1i -

legal .... 1- __ °i eperformed. The Ro-orL of t " "
..... i.i...l i.rel . t t jaiy v on of lard teds- on
Even when tho-se e a-± 1stanees do-not ---2t Lo er-He., the.ol~t f a lyer
inolved in the provisioni of law -A m "ebllSL~L oth
R-ties that apjl ~~Jjt gnr lly e code,,e.de of-vhAte. the eoJ .
involve,, the provision of --I M S., -, l k. .L

+8+ [41 Even when the lawyer believes that the provision of nonlegal serv-
ices is distinct from any legal services being provided, there is still a risk that
the recipient of the nonlegal services might reasonably believe that the recipi-
ent is receiving the protection of an attorney-client relationship Therefore.
Rule 5.7(a)(2) requires that the lawyer providing the nonlecal services adhere to
the Rules of Professional Conduct, unless exempted. hen-la%-s.relzae-serz

are provided by -----e. u.nde. - trot~ ... tJ~i. h
... j,.. poslon Lf i vie , .er-in -pro%+Hng-the
la,,-; ated servees must adhere to tho
si.genal n-" a.. .r.ovided i. Rile 5..E7)(, ).

f4f [5] law-related Nonlegal services also may be provided through an en-

tit th o dt.et from tha.t threough %e hr -a~yrpoJelb
with which a lawyer is affiliated, for example, as owner. controlling party or
agent. In this situation, there is still a risk that the recipient of the nonlegal
services might reasonably believe that the recipient is receiving the protection
of an attorney-client relationship. Therefore, Rule.5.7(a)(3) requires that the
lawyer involved with the entity providing nonleal services adhere to all the
Rules of Professional Conduct with respect to the nonlepal services, unless ex-
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empted .the laye. dividally o.r wth other. has ontrol of ch .-an-en
oper.ations, the Rule reuies the laye to take resn'lemaue to assUre
that each person using thee i. es of the e i it.y ows that tL

..ded by the entt ae not legal ae. i .ad tha.t the lf
ronduet tha.t .elate to the .ient- y e .elat.onshp4 do not A awyeA I

]t hu of ano etty etends to the ability to direct i d in. aeter-a
lawyer has direc etrovies o iend upon t e -iedintces of the oolear
ease

E51 When a elie..t laye relationship e~iss -t a person . o 4s refc,

by a lawye. to aseparate law related nonlegal ser.e enit eentrolled by tLA.
layr indJiidually or with others, the lawye. must eomply with flle 8(a).

[6] The Rules of Professional Conduct will be presumed not to apply to a
lawyer who directly provides or is otherwise involved in the provision of nonle-
gal services if the lawyer complies with Rule 5.7(a)(4) by communicating in
writing to the person receiving the nonlegal services that the services are not
legal services and that the protection of an attorney-client relationship does not
exist with respect to the nonlegal services. Such a communication should be
made before entering into an agreement for the provision of nonlegal services.
in a manner sufficient to assure that the person understands the significance ot
the communication. In certain circumstances, however, additional steps may be
required to communicate the desired understanding. For example, while the
written disclaimer set forth in Rule 5.7(a)(4) will be adequate for a sophisticated

user of legal and nonlegal services, a more detailed explanation may be required
for someone unaccustomed to making distinctions between legal services and
nonlegal services. The lawyer or law firm will not be reauired to comply with
these requirements if its interest in the entity providing the nonlegal services is
so small as to be de minimis. I. taing the .. asonable -sures ref-ed- to in
paarp (a)(2) to asur that a prson using law-elated sevie unders0 tands
the praetieal effeet or signfieanee of the inappliability of the Rmales of rof
to1a ond1et, the lawye.r should eo u ...ate to the person r"- . g te
law related s ,, ,ces J aane, sa.ff.ie.nt to assure tha-H-the Fper1 -U er-

0 t~Jsth~ s~c~eeof theat, that the relationship of the person toth

buies entitLOO y wtft not be a eh.en., fawv yer * vatiwonip. The eo I ucmo

should be made before enterin.g into a ag.. .e fprovisionif or-providing

law related s rve^_ and prefe.ably shoa.d be i .

[71 The burden is upon the lawvye. to show that the lawyer has ta-3en-rca-
sonable measures under the AV-PlIMtAV4cs to eomnet the desihe d nder-
standig. For t..e, a sophisthica.ted use. of law, related saevees, h u-as

pujLJy nl.t eor-poration, may requta a fesser expia 1nation OMauu,,t-
... stmed to makng distinetions between legal --- v"ee a.. .aw-reated-serv-

.. _such as ..... -ndiviu seeking tax... advice from a lawvyer acou. b ... or
vestigaab, Ve mo wC aaWCW~Lb. yithL a ,awsmr.

[8 Rega.dl of the .. istiation.. of .otent... reCipia ents o2 law-rA

t
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serviees, a lavrye. should take- special care to k'eep s-e-.a=te--LL. pision-of
law-relateed and ,-Ieg.-. o~~ett that-the-rcii..

vvHas~ that the- la;.Atdsr'e .. leo e LJ-f~~h
ofitsion is espeeial; aeute-tvhen- the a-.yeLuad . b t pes-of-servies

with respeet to the Under ntsbances-the-legand
law .relatee servies C.y eso'.lsely, entv-2d-ta-h~c,,o ed
guished from each other, and the reqieent of "0 nd t

~~~V L. pa..h()Cob h t~ a.., be mnet.Insca aal-yeJLLL.LI, ~ ~-! L'* -L LI.y LJ L.L*J oj

tent Aeqted b Rdle 5.3, that of nonla ye .em k"Apyeezi I.- A!
-hieh the law..e. eont.ol .. s-' emo.he •h .

eoni et[91 A bi cad Lange m'eooe ana other iterests-of cfenta .- e e e
by lawers' engaging in the de'ive.ro a.,eao ees.fy~~o

n ,...

anayi, ...... ... ,o , psycholo.O " " =*-, " ,pr

medica or enviromen.tJ -Ae ultin.

{l I 1 When a lawyer is obliged to accord the recipients of such services
the protections of those Rules that apply to the client-lawyer relationship, the
lawyer must take special care to heed the proscriptions of the Rules addressing
conflict of interest (Rules 1.7 through 1.11, especially Rules 1.7(b) and 1.8(a),(b)
and (f)), and to scrupulously adhere to the requirements of Rule 1.6 relating to
disclosure of confidential information. The promotion of the lar-related nonle-
gal services must also in all respects comply with Rules 7.1 through 7.3, dealing
with advertising and solicitation. In that regard, lawyers should take special
care to identify the obligations that may be imposed as a result of a jurisdic-
tion's decisional law.

E11 'When the EcH proteetions of al of the "t..es of -r^o- on- "on"M"
do not apply to the pr.ovision of law- .eated ' of aT-ewernnl
to the Ruales, for exa.mple, the law oA.FLnA.Lk...d ogent, -the legaltluties
owe to the.se r.e eii -" s thb e - e. Thoise o the~ rb~ 1.n~k p~~.sal

a different degree of protection for th e-.eeqent -t - o
of information, eonffiets of nt--esta..d-pernisble busntess- .Ja'eon*sh-s tith
ei.nts. See lso Rle 8.4 , sonduet)

Rule 5.8 Contractual Relationships Between Lawyers And Nonlegal
Professionals

(a) A lawyer or law firm may enter into and maintain a contractual rela-
tionship with a nonlegal professional or nonleyal professional service firm for
the purpose of offering to the public, on a systematic and continuing basis, legal
services performed by the lawyer or law firm, as well as other professional
services, notwithstanding the provisions of Rule 1.7(b), provided that:
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(1) The profession of the nonlegal professional or nonlegal professional
service firm is listed by the [high court of the state] pursuant to Rule 5.8(b): and

(2) The lawyer or law firm neither grants to the nonlegal professional or
nonlegal professional service firm, nor permits such person or firm to obtain,
hold or exercise. directly or indirectly, any ownership or investment interest in,
or managerial or supervisory right, power or position in connection with, the
practice of law by the lawyer or law firm: and

(3) The fact that the contractual relationship exists is disclosed to any
client of the lawyer or law firm to whom nonlegal professional services are pro-
vided.

(b) For purposes of Rule 5.8(a):

(1) Each profession on the list maintained by the [high court of the
state] shall have been designated by it sua sponte or shall have been approved
by it upon the application of an individual or firm in this State, upon a determi-
nation that the profession is composed of individuals who, with respect to their
profession:

(i) have been awarded a Bachelor's Deree or its equivalent from an ac-
credited college or university

(ii) are licensed to practice the profession by an agency of this State or
the United States Government, and

(iii) are required under penalty of suspension or revocation of license to
adhere to a code of ethical conduct that is reasonably comparable to that of the
legal profession.

(2) The term "ownership or investment interest" shall mean any such in-
terest in any form of debt or equity, and shall include any interest commonly
considered to be an interest accruing to or enjoyed by an owner or investor.

(c) Rule 5.8(a)(1) shall not applv to relationships consisting solely of re-
ciprocal referral agreements or understandings between a lawyer or law firm
and a nonlegal professional or nonlegal professional service firm.

(d) Notwithstanding Rule 5.4(a), a lawyer or law firm may allocate costs
and expenses with a nonlegal professional or nonlegal professional service firm
pursuant to a contractual relationship permitted by Rule 5.8(a), provided the
allocation reasonably reflects the costs and expenses incurred or expected to be
incurred by each.

Comment

[I Rule 5.8 permits lawyers to enter into interprofessional contractual
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relationships for the systematic and continuing provision of le I and nonlegal
professional services provided the nonlegal professional or nonlegal professional
service firm with which the lawyer or law firm is affiliated does not own, con-
trol, supervise or manage, directly or indirectly, in whole or in part the practice
of law by the lawyer or law firm. The nonlegal professional or nonleal profes-
sional service firm may not Play a role in, for example, the decision whether to
accept or terminate an engagement to provide lemal services in a particular
matter or to a particular client, determining the manner in which lawyers are
hired or trained, the assignment of lawyers to handle particular matters or to
provide legal services to particular clients, decisions relating to the undertaldng
of pro bono publico and other public-interest legal work, financial and budget-
ary decisions relating to the legal practice, or determining the compensation
and advancement of lawyers and of persons assisting lawyers on legal matters.

[21 The contractual relationship permitted by Rule 5.8 may provide for the
reciprocal referral of clients by and between the lawyer or law firm and the
nonlegal professional or nonlegal professional service firm. It may also provide
for the sharing of premises, general overhead, or administrative costs and serv-
ices on an arm's length basis. Such financial arrangements, in the context of an
agreement between lawyers and other professionals to provide legal and other
professional services on a systematic and continuing basis, are permitted not-
withstanding that they involve the exchange of value for client referrals and,
technically, a sharing of professional fees, matters that are dealt with specifi-
cally in Rules 7.2(c) and 5.8(d).

[31 Similarly. lawyers participating in such arrangements remain subject
to general ethical principles in addition to those set forth in Rule 5.8 including,
at a minimum, Rules 1.7(a), 1.9, 5.4(c), 5.4(d) and 7.5(d). Thus, the lawyer or
law firm may not, for example, include in its firm name the name of the nonle-
gal professional service firm or any individual nonlegal professional, or enter
into formal partnerships with nonlawers. or practice in an- oranization
authorized to practice law for a profit in which nonlawyers own any interest.
Moreover, a lawyer or law firm may not enter into an agreement or arrange-
ment for the use of a name in respect of which a nonlegal professional or nonle-
gal professional service firm has or exercises a proprietary interest if, under or
pursuant to the areement or arrangement, that nonlemal professional or firm
acts or is entitled to act in a manner inconsistent with Rule 5.8(a)(2). More
generally. although the existence of a contractual relationship permitted by
Rule 5.8 does not by itself create a conflict of interest violating Rule 1.7(b)
whenever a law firm represents a client in a matter in which the nonlegal pro-
fessional firm's client is also involved, the law firm's interest in maintaining an
advantageous relationship with the nonlegal professional service firm might, in
certain circumstances, adversely affect the independent professional judgment
of the law firm, creating a conflict of interest.

[41 Each lawyer and law firm having a contractual relationship under
Rule 5.8 has an ethical duty to observe these Rules of Professional Conduct with
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respect to its own conduct in the context of the contractual relationship. For
example, the lawyer or law firm cannot permit its obligation to maintain client
confidences as required by Rules 1.6 and 1.8(b) to be compromised by the con-
tractual relationship or by its implementation by or on behalf of nonlawers in-
volved in the relationship. In addition, the prohibition in Rule 8.4(a) against a
lawyer or law firm circumventing a Rule of Professional Conduct through-ac-
tions of another applies generally to the lawyer or law firm in the contractual
relationship.

[51 When in the context of a contractual relationship permitted under Rule
5.8 a lawyer or law firm refers a client to the nonlegal professional or nonlegal
professional services firm, the lawyer or law firm shall observe the ethical stan-
dards of the legal profession in verifying the competence of the nonlegal profes-
sional or nonlegal professional service firm to handle the relevant affairs and
interests of the client. Referrals should only be made when requested by the
client or deemed to be reasonably necessary to serve the client.

[61 To assure that only appropriate professional services are involved,-a
contractual relationship for the provision of services is permitted under Rule 5.8
only if the nonlegal party thereto is a professional or professional service firm
meeting appropriate standards as regards ethics, education, training, and li-
censing. The [high court of the state] maintains a public list of eligible profes-
sions. Individuals and firms in this state may apply for the inclusion of par-
ticular professions on the list, or professions may be added to the list by the
[high court of the statel sua sponte. A lawyer or law firm not wishing to affili-
ate with a nonlawer on a systematic and continuing basis, but only to engage a
nonlawer on an ad hoc basis to assist in a specific matter, is not governed by
Rule 5.8 when so dealing with the nonlawer. Thus, a lawyer advising a client
in connection with a discharge of chemical wastes may engage-the services of
and consult with an environmental engineer on that matter without the need to
comply with Rule 5.8. Likewise, the requirements of Rule 5.8 need not be met
when a lawyer retains an expert witness in a particular litigation.

[7 Depending upon the extent and nature of the relationship between the
lawyer or law firm, on the one hand, and the nonlegal professional or nonlegal
professional service firm, on the other hand, it may be appropriate to treat the
parties to a contractual relationship permitted by Rule 5.8 as a single laNv firm
for purposes of these Rules of Professional Conduct, as would be the case if the
nonlegal professional or nonlegal professional service firm were in an "of coun-
sel" relationship with the lawyer or law firm. If the parties to the relationship
are treated as a single law firm, the principal effects relationship would be that
conflicts of interest are imputed as between them pursuant to Rule 1.10. To the
extent that the rules of ethics of the nonlegal profession conflict with these
Rules, the rules of the legal profession will still govern the conduct of the law-
yers and the law firm participants in the relationship. A lawyer or law firm
may also be subject to legal obligations arising from a relationship with non-
lawyer professionals who are themselves subject to regulation.

[Vol. 36
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Rule 7.2 Advertising

(a) Subject to the requirements of Rules 7.1 and 7.3, a lawyer may ad-
vertise services through public media, such as a telephone directory, legal direc-
tory, newspaper or other periodical, outdoor advertising, radio or television, or
through written or recorded communication.

(b) A copy or recording of an advertisement or communication shall be
kept for two years after its last dissemination along with a record of when and

where it was used.

(c) A lawyer shall not give anything of value to a person for recom-
mending the lawyer's services except that

(1) a lawyer may

(i)-1) pay the reasonable costs of advertisements or communications per-
mitted by this Rule;

(Q (2) pay the usual charges of a not-for-profit lawyer referral service or
legal service organization; and

(fl (-) pay for a law practice in accordance with Rule 1.17.

(2) a lawyer or law firm may refer clients to a nonlemal Professional or
nonleaal professional service firm pursuant to an agreement or other contrac-
tual relationship with such nonlegal professional or nonlegal professional serv-
ice firm to provide legal and other professional services on a systematic and
continuing basis as permitted by Rule 5.8.

(d) Any communication made pursuant to this rule shall include the
name of at least one lawyer responsible for its content.

Comment

[11 To assist the public in obtaining legal services, lawyers should be al-
lowed to make known their services not only through reputation but also
through organized information campaigns in the form of advertising. Adver-
tising involves an active quest for clients, contrary to the tradition that a lawyer
should not seek clientele. However, the public's need to know about legal serv-
ices can be fulfilled in part through advertising. This need is particularly acute
in the case of persons of moderate means who have not made extensive use of
legal services. The interest in expanding public information about legal serv-
ices ought to prevail over considerations of tradition. Nevertheless, advertising
by lawyers entails the risk of practices that are misleading or overreaching.

[2] This Rule permits public dissemination of information concerning a
lawyer's name or firm name, address and telephone number, the kinds of serv-
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ices the lawyer will undertake; the basis on which the lawyer's fees are deter-
mined, including prices for specific services and payment and credit arrange-
ments; a lawyer's foreign language ability; names of references and, with their
consent, names of clients regularly represented; the nature or extent of nonlegal
services provided by the lawyer or by an entity owned and controlled by the
lawyer the existence of contractual relationships between the lawyer or law
firm and a nonlegal professional or nonlegal professional service firm, to the ex-
tent permitted by Rule 5.8, and the nature and extent of services available
through those contractual relationships' and other information that might in-
vite the attention of those seeking legal assistance.

[31 Questions of effectiveness and taste in advertising are matters of
speculation and subjective judgment. Some jurisdictions have had extensive
prohibitions against television advertising, against advertising going beyond
specified facts about a lawyer, or against "undignified" advertising. Television
is now one of the most powerful media for getting information to the public, par-
ticularly persons of low and moderate income; prohibiting television advertis-
ing, therefore, would impede the flow of information about legal services to
many sectors of the public. Limiting the information that may be advertised
has a similar effect and assumes that the bar can accurately forecast the kind of
information that the public would regard as relevant.

[4] Neither this Rule nor Rule 7.3 prohibits communications authorized by
law, such as notice to members of a class in class action litigation.

Record of Advertising

[51 Paragraph (b) requires that a record of the content and use of adver-
tising be kept in order to facilitate enforcement of this Rule. It does not require
that advertising be subject to review prior to dissemination. Such a require-
ment would be burdensome and expensive relative to its possible benefits, and
may be of doubtful constitutionality.

Paying Others to Recommend a Lawyer

[6] A lawyer is allowed to pay for advertising permitted by this Rule and
for the purchase of a law practice in accordance with the provisions of Rule 1.17,
but otherwise is not permitted to pay another person for channeling profes-
sional work. This restriction does not prevent an organization or person other
than the lawyer from advertising or recommending the lawyer's services. Thus,
a legal aid agency or prepaid legal services plan may pay to advertise legal
services provided under its auspices. Likewise, a lawyer may participate in
not-for-profit lawyer referral programs and pay the usual fees charged by such
programs. Paragraph (c) does not prohibit paying regular compensation to an
assistant, such as a secretary, to prepare communications permitted by this
Rule.

[Vol. 36
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[71 Reciprocal referrals of clients by and between a lawyer or law firm and
a nonlegal professional or nonlegal professional service firm pursuant to an in-
terprofessional contractual arrangement permitted by Rule 5.8 are excluded
from the scope of Rule 7.2(c).




