Nﬂwg& OOL DigitalCommons@NYLS

Other Publications Faculty Scholarship
1-11-2022

It's imperative that South Africa moves fast on state capture
prosecutions. Here's why

Penelope Andrews

Follow this and additional works at: https://digitalcommons.nyls.edu/fac_other_pubs

b Part of the International Law Commons


http://www.nyls.edu/
http://www.nyls.edu/
https://digitalcommons.nyls.edu/
https://digitalcommons.nyls.edu/fac_other_pubs
https://digitalcommons.nyls.edu/fac_scholarship
https://digitalcommons.nyls.edu/fac_other_pubs?utm_source=digitalcommons.nyls.edu%2Ffac_other_pubs%2F777&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/609?utm_source=digitalcommons.nyls.edu%2Ffac_other_pubs%2F777&utm_medium=PDF&utm_campaign=PDFCoverPages

1/12/22, 3:51 PM It's imperative that South Africa moves fast on state capture prosecutions. Here's why

THE CONVERSATION

Academic rigor, journalistic flair

It’s imperative that South Africa moves fast on state capture
prosecutions. Here’s why

January 11, 2022 9.03am EST

Penelope Andrews

Professor of Law, New York Law School

Justice Raymond Zondo, left, hands over part 1 of the State Capture Commission report to President

Cyril Ramaphosa on 4 January. GCIS/Flickr

Since the dying days of apartheid in the mid-1990s, and at several pivotal moments since, South
Africans have yearned for some measure of accountability for the ravages of apartheid. After all, the
end of a system declared a crime against humanity by the United Nations had to yield an inevitable

reckoning and accountability, especially for its victims.

The first opportunity for accountability for apartheid crimes in democratic South Africa came with the
report of the Truth and Reconciliation Commission (TRC), released in 1998 and 2003. The universal
expectation was that those denied amnesty at the commission for apartheid-era atrocities, or those

who refused to appear before it, would be held accountable by the criminal justice system.

A slew of prosecutions would have been in order. Regrettably such accountability did not materialise.
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Another opportunity was the Marikana Report of Judge Ian Farlam after the deaths of 44 people —
including 34 miners at the hands of the police — at Lonmin’s Marikana mine in 2012. The failure of
the report to recommend the prosecution of those responsible for the deaths of the miners led to

widespread disappointment.

Even Justice Dikgang Moseneke’s compelling Life Esidimeni report in 2018, which highlighted the
deaths of 144 mentally ill patients due to wilful neglect and cruelty by government officials, failed to
generate prosecutions. These would have signalled that people should be held accountable for the

needless deaths of the patients.

South Africans now face another moment of accountability. This follows the release of part 1 the of the

report of the Judicial Commission into State Capture led by deputy chief Justice Raymond Zondo.

Read more: State capture report chronicles extent of corruption in South Africa. But

will action follow?

Media reports suggest overwhelming agreement that the well-detailed and comprehensive report
must be followed up to hold accountable those linked in the report to rampant corruption during the

reign of former President Jacob Zuma.

Indeed, President Cyril Ramaphosa has described the first part of the Zondo Commission’s report as a

“defining moment” in the country’s effort to restore government’s integrity, credibility and capability.
But will it happen? Can South Africans really expect a different outcome this time?

One problem is that the country’s National Prosecuting Authority is severely constrained in its ability
to pursue prosecutions against those implicated in corruption. Nevertheless it’s imperative for

prosecutions to commence immediately for a few reasons.

First, there is ample material provided in the Zondo report which is of great evidential value to
prosecutors. Second, the evidence is fresh and easy to corroborate. Third, over time memories fade
and witnesses disappear, but witnesses who appeared before the commission may now continue to

cooperate. And those who do not can be summoned to appear in court.

Fourth, unlike the last few years, the government, at least rhetorically, seems committed to holding

individuals implicated in the report accountable.

Finally, it is a matter of good governance which may restore the faith of South Africans in the

authority and capability of the National Prosecution Authority, as well as the integrity of government.

Solid ground work has been done
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Prosecutions based on what’s been set out in detail in the Zondo report should be inevitable. In fact,
the report with its designated list of prospective defendants, as well as its mountain of evidence,

provides the prosecutors with a blueprint for pursuing successful prosecutions.

Specifically, the commission has assisted the National Prosecuting Authority in several ways.

Read more: Presidents who subvert democracies they vowed to protect can hit a brick

wall: ask Jacob Zuma

First, even without an executive summary, the Commission has provided the prosecutors with enough
of a narrative to launch successful prosecutions. The story to be told is about how misinformation and
chicanery at the highest levels were orchestrated. This, to bleed state owned enterprises for the benefit

of those who disregarded the health and welfare of all South Africans.

Second, by listing the names of those who ought to be prosecuted, the Zondo Commission has
diminished some of the burden on the National Prosecuting Authority to sift through the evidence to

pursue likely defendants.

It may be worth taking guidance from the strategy being pursued by the US Justice Department to
pursue wrongdoers in the attack on the US Capitol on January 6, 2021. US Attorney-General Merrick
Garland recently described how prosecutors started with the easiest cases. These included ones in

which the evidence was compelling, and where cooperation from defendants might implicate others.

This traditional and well-worn prosecutorial strategy is about pursuing the low hanging fruit to

pursue higher ups in the food chain.

Third, the Zondo Commission has provided evidence gathered over the course of three years. This
includes interviewing more than 300 witnesses, and collecting a trove of documents that will provide
important sources of evidence. This has laid much of the groundwork for investigators and

prosecutors.

Fourth, the range of talent used by the Zondo Commission to gather the evidence can now be
recruited by the National Prosecuting Authority to pursue indictments. In short, many who were
employed by the Commission could be available to work with the National Prosecuting Authority.

This includes lawyers and investigators.

Fifth, public interest in the commission proceedings has been quite high. The prosecutors could
possibly enlist ordinary citizens (workers at the parastatals, for example) who may have some

knowledge not yet uncovered by the Zondo Commission. Or who may have further information.

This tactic seems to have been particularly successful for American prosecutors in pursuing the

January 6 insurrectionists.
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Of course, it would require that whistle-blower protection be comprehensively strengthened.

Why prosecutions must succeed

Pursuing prosecutions with purpose and gusto at this “defining moment” might serve a few notable

purposes.

It will signal government’s commitment to eliminating the scourge of corruption that has plagued the
country. This is particularly important for Ramaphosa, who has appeared hapless for too long with

respect to corruption within the ranks of the governing African National Congress (ANC).

It would also restore the faith of South Africans in the ongoing project of democracy. It may also
restore trust in government, which was so severely eroded during the Zuma Presidency which run

from May 2009 to February 2018.

Pursuing prosecutions will also send a message that the money, time and energy invested in the

Commission was for the public good.

Finally, holding individuals accountable will hopefully reduce the rampant cynicism about democracy

and governance in South Africa. Both are debilitating for any democracy.

These proposals are not meant to suggest that the National Prosecuting Authority will not experience
significant obstacles to pursuing successful prosecutions. These include insufficient resources,

personnel and possibly lack of political will.

But, getting the ball rolling immediately may indicate a decisive commitment and effort to holding

individuals accountable.

South Africans have been waiting far too long for that to happen.
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