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ing search for Bob Dylan rarities. She will discuss her work throughout the
region as well as her work in Hungary, both on the social care home report and
other initiatives.

Also, Krassimir Kanev, a human rights advocate with the Bulgaria Hel-
sinki Committee will talk about International Mental Disability Law and
Human Rights Law, the Helsinki Committee perspective, sharing with us the
first important connections between the mental disability law movement and
international human rights movement.

In the second segment, there are three speakers who are Dr. Katalin Peto,
Eszter Kismodi, and Gabor Gombos, who is a psychiatrist, a lawyer, and an
advocate for persons with mental disabilities. They will discuss the social
home care report, what it says, how it came to be drafted, how the hands-on
research was done, and what its implications are for other nations in the re-
gion. Then two New York Law School students, Sara Rotkin and Jean Bliss,
both of whom accompanied me to Budapest last October, will present a report
on that conference and how it gave life to advocacy ideals.

The third segment is one presentation and that is our luncheon speaker,
Eric Rosenthal, who is the Executive Director of MDRI in Washington, D.C.,
and who is the one person in the world most responsible for meaningful
human rights reform in psychiatric institutions in Central and Eastern Europe.
Eric will speak on the application of international human rights law to institu-
tional mental disability law contextualizing today’s programs.

After lunch there will be four inter-linked presentations from four differ-
ent perspectives. I have titled the afternoon session, “Bridging the Gap:
American and Other Perspectives,” in an effort to try to demonstrate how what
we are talking about is related to a variety of other important jurisprudential,
political, social and judicial perspectives. Professor Bruce Winick from the
University of Miami Law School, one of he founders of the school of thera-
peutic jurisprudence, will speak on therapeutic justice perspectives on the
questions before us. Professor Robert Dinerstein of American University Law
School, one of the few American law professors who has done significant
social reform work in this area of the world, will speak on guardianship reform
perspectives.

Judge Ginger Lerner-Wren of the Broward County Criminal Court in
Florida, who is the judge who sits on what is by all accounts the best mental
health court in the nation, will discuss the court system’s perspectives. Fi-
nally, Professor Elizabeth Duquette, who teaches at Northwestern Law School,
will place this in a greater political context by speaking on European Union
perspectives.

Finally, a word about my title, which is “Chimes of Freedom.” As more
than a few of you have already guessed there is a Bob Dylan connection.
Don’t worry; I am not going to sing. My title comes from, in part, Dylan’s all-
too-rarely heard masterpiece, “Chimes of Freedom,” a composition that critic
Robert Shelton has characterized as Dylan’s most political song and an expres-
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sion of affinity for a legion of the abused. The first verse of the song con-
cludes: “Flashing for the warriors whose strength is not to fight. Flashing for
the refugees on the unarmed road of flight. And for each and every underdog
soldier in the night. And we gazed upon the chimes of freedom flashing.”
This is the first verse. I cannot think of a finer way of characterizing what we
are discussing here today.

In conclusion, I want to say that this is not an easy effort. As you will
learn from our upcoming speakers there is much resistance, much opposition,
much more to do, but I am confident that eventually we will succeed because
the importance of this enterprise is too important to ignore.

A revolution in mental disability law has changed the way we think about
people with mental disabilities, treat those persons, and empower those per-
sons. Trailblazing NGOs, such as MDRI, have changed the way we think
about the relationship between human rights and mental disability law across
the globe, and, not coincidentally, a change in technology has changed the way
we deliver information, teach and learn.

We are going to hear today about developments in Central and Eastern
Europe. I am confident that if funding becomes available for our Internet pro-
ject we will be able to share information, ideas and creative solutions with
other mental disability activists in Central and Eastern Europe in a cost-effec-
tive way. It will also dramatically increase the number of individuals who will
have the capacity to provide grass roots advocacy in those nations and to
restructure the practice of mental disability law and delivery of mental health
services in that region of the world.

I have been involved in mental disability law for thirty years, but it is
only in the past two years that I have been involved with international groups
seeking solutions to international human rights-based issues and world peace
issues. For the first time I feel that I have the capacity to “gaze upon the
chimes of freedom flashing.”

Thank you.

Our first speaker, other than me, is Eva Szeli who is MDRI’s Director of
European Programs. Eva is a licensed clinical psychologist and attorney spe-
cializing in legal advocacy for the human rights of persons with mental disa-
bilities. She is a Hungarian-American raised with the language and culture of
her immigrant parents and she joined MDRI in 2001 to establish a regional
office in Budapest to expand its work in Central and Eastern Europe. Her
work includes Ieadership in fact-finding missions and advocacy training work-
shops in Hungary, Bulgaria, Estonia, Kosovo, Latvia, and Russia. Eva.
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B. International Mental Disability Law: The Central &
Eastern European Experience

DOCTOR SZELI*: Good morning. A few personal notes. Part of the
idea for this conference came when Michael and I sat at a coffee house in
Budapest last summer, and started talking about some of these important is-
sues. As he spoke it struck me that I think this is the first time we have
worked together in the United States other than JFK. This says a lot for my
work there and also about Michael’s involvement with MDRI. I really appre-
ciate this opportunity that he has provided for us to showcase part of this work.

I want to make specific mention that I am particularly pleased to have
Professor Bruce Winick here, who was a mentor of mine at the University of
Miami, and is largely responsible for a lot of my work in this area. I also want
to thank my boss, Eric Rosenthal at MDRI, who after countless phone calls,
finally gave me the opportunity to do this work in a formal manner with
MDRI, and to Gabor Gombos, the president of Mental Health Interest Forum
in Hungary. It is their report that we will be showcasing today.

MDRI did a report in 1957 when PAV, did not exist. Since that time not
only did the organization come to be, but it has done incredible work. It is a
consumer controlled organization and is solely responsible for the presentation
today in terms of this report, and although I went to Hungary to be in part of
some technical assistance to PAV and Gabor, it is amazing that he became one
of my most important mentors and I appreciate his presence here. Thank you.

I am going to do three things today. I want to talk about MDRI’s work
and then talk about three of the countries that we have worked in over the past
year: Kosovo, Bulgaria, and Hungary. I am going to do a very quick overview
of some of our work in those areas because I want to highlight the differences
between some of the issues we are dealing with in these areas and some of the
obstacles to mental health reform and international human rights in the area of
mental disability that I have encountered working in Central and Eastern Eu-
rope. You are going to hear some familiar problems because there are similar
problems that the United States has experienced in the past thirty years and is
still struggling with. I want to address particularly some of the relationships
between the United States mental health law and international human rights
law in the area of mental disability.

First, I would like to tell you a little bit about MDRI. As I mentioned
before, we are a non-governmental organization, which is sort of an interna-
tional way of saying that we are non-profit. We are not connected to any state

* MDRI’s Director of European Programs. A licensed clinical psychologist and attorney,
she specializes in legal advocacy for the human rights of persons with mental disabilities. A
Humangarian-American raised with the language and culture of her immigrant parents, she
joined MDRI in 2001 to establish a regional office in Budapest to expand MDRI’'s work in
Central and Eastern Europe. To date, Dr. Szeli’s work with MDRI has included leadership in
fact-finding missions and advocacy training workshops in Bulgaria, Estonia, Kosovo, Latvia,
and Russia.
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organization. We are dedicated to the international recognition and enforce-
ment of the human rights of people with mental disabilities. Mental disabili-
ties, in terms of the way we refer to them, include both individuals with
psychiatric illness or those individuals labeled with psychiatric or mental ill-
ness, and also individuals who have been labeled with mental retardation or
developmental disabilities.

Individuals that have been labeled with psychological disorders and those
labeled with developmental disorders are generally mixed together in institu-
tions. Coincidentally, a lot of the issues are very, very similar, despite the fact
that service delivery is quite different for these two groups.

Why is this work important and what on earth are we doing in Central
and Eastern Europe? This is actually something that is very important to me,
and it comes fairly easy. I am Hungarian-American. I am very happy to be
working in Budapest and really excited some of my organization gets to con-
tribute to the work going on in the region.

But what is an American organization doing there? Interestingly, that
question has been raised in less than kind terms over the past year or two. We
have been called everything from imperialist to colonialist and all sorts of little
names that I don’t particularly appreciate. Nevertheless, I think it is a worth-
while question in terms of what exactly are we doing here and why aren’t we
cleaning up our own backyard. Why are we there and delivering a message
that is still being delivered in the United States? Michael mentioned one of
the reasons, which is that in the United States we at least have a thirty-year
history of the start of the reform process in mental health. That process is just
starting in many countries in the world and in Central and Eastern Europe.
This is a particularly interesting issue because of the session which Elizabeth
Duquette will be talking about this afternoon. There has been this impetus,
this momentum, that has been going on in this region. There is plenty of work
to be done and people ready to do it. There is a goal to be achieved. It is an
area that is particularly exciting in terms of implementing reform.

You will see when I start talking about individual countries there are
tremendous differences even among countries in Central and Eastern Europe
in terms of where they are in the reform process. It is a particularly interesting
area to work in currently because of the existing new developments. How-
ever, at the same time we need to be sensitive to cultural issues because, after
all, the idea of importing a model from the United States to Eastern and Cen-
tral Europe may not be the best way to go.

When I get up to speak in one of the countries we work in, one of the first
things we say is, “I am not here to tell you how to do things. I am here to
share our experience and share some of the knowledge that we have amassed
in recent years and let you sort of figure out how this works and how it does
not work.” Also, I not only share the successes that we have had in the United
States, but also the failures. The United States does serve as a sort of labora-
tory. We have done the experiments here. Some failed and some succeeded,
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and therefore, that may in fact speed-up the process of reform in others coun-
tries because they can see some of the things that worked here and have not to
figure out how to tailor that to their own country.

Next, I want to talk about the countries themselves, the countries where
we work. I want to give you a taste of the type of work we did and the
obstacles we have encountered in these countries.

We started working in Kosovo in the late summer of 2000. Although I
had not been hired by MDRI at that point, I was working as a consultant with
the organization. The work in Kosovo is different from the work in any other
Central European group. First, it has not been recognized as a country, but it
is a province with substantial autonomy, which is how the United Nations put
it. Kosovo was interesting in the news in 1998 and 1999, but we have not
heard a lot about it since then, yet it has been under United Nations adminis-
tration ever since the NATO initiative. Ever since then it has been the United
Nations that has been responsible for the day-to-day administration of the
province. That includes everything from routine types of things, such as gar-
bage collection and basic municipal administration, which now is gradually
shifting over to local administration, to being responsible for institutions, such
as the ones that we are talking.

MDRI does two primary things. One of them is fact finding. We go in
and look at what the conditions are inside institutions. We look to see whether
human rights standards are being met in the way standard services are deliv-
ered or not and advocacy components. So the institutions that we are particu-
larly concerned about in Kosovo, for example, there are two primary ones —
and hospital wards as well — were ones that we went to look at to see exactly
what the conditions were. How do people live in these institutions? And what
type of human rights were violated. We found a lot of violations, but this is
different than any other country we worked.

It is not the government, it is the United Nations that we are holding
accountable for these abuses. It has been a particularly interesting and diffi-
cult work for us in terms of having to deal with the United Nations as oversee-
ing the system that we have found significant abuses, such as physical and
sexual abuse in institutions, to basically civil commitment protections that are
being gutted by the bleak guardianship system. You can have the most beauti-
ful civil commitment law in which theory protects individuals, but if you have
no guardianship law that protects people’s rights under guardianship, and there
is no civil commitment law, the protections don’t mean much.

One of the most important things about our work in Kosovo is that there
is a wonderful and rich history of grass roots advocacy. Why? Because for
ten years, between 1989 and 1999, they were in a period of marginalization.
When people came in and the Belgrade run system replaced all systems in the
Kosovo province, people were simply set aside. You went to work in the
morning and were told you had no job, that they were putting a Serb in your
position, so go home and that is it.
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So in all of this health care, education, and politics, the Kosovars were
simply pushed aside and Serbs replaced them. This whole parallel system
developed of grass roots work that really is an incredible resource in Kosovo
that we tapped into.

What has been missing there is stakeholder administration. By “stake-
holder” we mean people with an interest, people with a stake, who are those
people with diagnosis of mental disability and their family members. Progres-
sive mental health professionals also have a stake in advocacy. Stakeholders
fuel reform and we try to support that.

In Kosovo there is a complete lack of any significant type of oversight
and monitoring in terms of overseeing and reporting these abuses. Reporting
them has to be fueled by people with true interest, true experience, and true
knowledge about what it is that people go through when they are in institu-
tional life. What kind of abuse happens and what kind of undignified inhuman
types of practices go on in the institutions? Some of them have been of partic-
ular concern in terms of the lack of the United Nations to tap in and to directly
address these issues.

One of the additional issues that we had a really hard time convincing
people in Kosovo is this whole issue of human rights and mental disabilities,
and trying to put these two things together. A very common comment we get
is, “Yes, we are a human rights organization. The United Nations obviously
has an interest in human rights.” You think you are preaching to the con-
verted, but you are not because what you get from United Nations organization
and other NGOs and private sector organizations that do work in this area is
well, mental disability. We do human rights. We don’t do mental disability.
This has some fairly problematic connotations.

First of all, mental disability is not subsumed under human rights. Also,
there is the whole issue that these are the individuals that are most vulnerable
to human rights violations because they are the most stigmatized. They are set
aside and the institutional care which is delivered to them is delivered in a
place where society would prefer to forget exists, and therefore, they are more
vulnerable to the type of abuses we are talking about. The full Kosovo report
is expected out in the next few months.

Krassimir Kanev and I have been working together since last fall, we did
two fact-findings, and went to do a conference in Sofia.

Bulgaria, in contradiction to Kosovo, is different. Kosovo has had lot of
resources, but they are starting to wane because Kosovo was interesting. It
was a sexy place to be a few years ago. Everybody wanted to go there because
it was current event news. Money, resources, and expertise flowed in and we
are disappointed that more basic practice models have not been implemented
in Kosovo.

In contradiction, Bulgaria is a fairly poor country. Financial resources
are low everywhere. It is very difficult when the general standard of living is
fairly low, to try to convey to this particularly marginalized group that their
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standard of living needs to be up to the general population. Some of the
abuses that we saw, that Michael mentioned in terms of Bulgaria, are the worst
in many ways that MDRI has ever seen.

We saw people, women actually, in cages — literally — metal structures
attached to a concrete wall where six women, half clothed in horrifically filthy
conditions were placed because they were “dangerous.” They didn’t look par-
ticularly dangerous to us when we saw them and, of course, if an individual is
dangerous you would assume they would not put six of them in one place
together. The good news is that this no longer exists because of action by
Amnesty International which has gotten involved.

We also went back and found an institution where a woman was chained
to a wall. We asked about that and they said, “Well, we don’t do it as a
choice. We did get some extra resources last year so we built a little prison
cell room.” They were very proud of a room with three prison cells, probably
five feet by ten feet, with three individuals in these cells, none of whom met
any conditions for seclusion restraints, even actually involuntary commitment.
These people were placed by guardianship, which is a human rights issue be-
cause in the name of guardianship you can do anything and violate any human
right.

They said the reason a woman was chained to a wall was because they
needed more of these rooms, and asked us if we could help them get the fund-
ing. Your heart sinks when somebody asks you a question like that because it
conveys two things. One is that these rights are clearly being abused. The
other is that they do not know or understand that. That is the level where some
of this work happens. Where the individuals that are in power are not evil,
they just don’t know. So a lot of this has to do with getting people to under-
stand how damaging this is. The fact that there are various fundamental
human rights that are being violated was particularly disheartening.

Children in Bulgaria were particularly a concern for me because it is very
clear that in a system like that, once a child enters the system at the level of
institutionization for children, for example, there is only one way out and that
is the end of the road. There is one way out, to die. When you see a six year
old with a slight mental disability, or even just abandoned, end up in this
institution, you know this child will never get out. This child that you are
seeing will end up in one of those awful places that we visited for adults and
will probably never get out. So that is a particular problem in terms of some
of the Bulgarian issues we dealt with.

The other issue in Bulgaria is that there was a lack of professionals. For
example, with the primary psychiatric organization, a professional organiza-
tion, there was an unwillingness to take a clear stand against these issues.
There is this uncertainty in terms of how or what they should do. They have
political concerns about taking a stand and this was particularly disturbing
because some of the practices are so clearly in violation of international
human rights standards and of professional standards. The clearest is unmodi-
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fied ECT, electric shock therapy, which is used in the United States. Unfortu-
nately, the fact that it is still used in the United States is cited to me often.
They say, “It can’t be bad because you use it.” I have to clarify that I do not
represent the United States or condone the use of it. But they use unmodified
ECT with no anesthesia and no muscle relaxants. We may still use it here, but
that is a particularly barbaric way of using it. That clearly is not used here and
should not be used anywhere. Even on something like this professionals are
wavering on whether to take a stand against this practice, and I think it is
important.

For me, one of the most important messages to convey, for example, to a
professional organization like this — and I don’t mean to single out Bulgaria,
but it is just one of the places we worked — is that there is a fork in the road
for a professional because at this point you can become part of the problem or
part of the solution. Really what happens is that if you refuse to take action,
you end up being an obstacle.

Psychiatrists have been vilified in the mental health process in many
ways. Unfortunately, in advocacy there are a few psychiatrists as progressive
mental health professionals. One of the warnings I delivered in Bulgaria was,
“This is your chance to break free. This is your chance to rather than be part
of the obstacle to be a lead in the reform process.” That is important because
you meet mental health professionals who say this is not the way I want it to
work; I know it is wrong. There are professional concerns, like their own job
security and professional status, and it takes an incredible amount of bravery
to stand up against them. We are not talking about Hungary. We have Doctor
Hugo Pat with us, a doctor from Hungary, who took a stand in Hungary that is
important and admirable as far as Bulgaria is concerned.

I want to echo what I said about Kosovo, about stakeholder advocacy as
an important aspect of the process. It is part of the reform process that has not
started yet in Bulgaria, but needs to start getting people directly affected, in-
volved, and getting them to voice their concerns and move the process along
in the direction that it needs to be moved in.

The wonderful analogy somebody gave me was, imagine going to a
women'’s rights conference and it is all men and they are saying women need
more rights and they are sitting in the abstract. This is what it is about. We
don’t think about that in mental disabilities. A room full of people get to-
gether and talk about what should we do about the rights of these people.
Well, where are these people, and why aren’t they here? Why aren’t they
expressing what needs to be done? When it comes to women’s rights, ask the
women. When it comes to mental disability, ask the people labeled mentally
disabled. That is the way to make change.

In terms of Hungary, it has been one of the countries in which MDRI has
worked the longest. MDRI’s work in Hungary started in the mid-90s. I was
not with them back then, but I became involved later on, so I feel like collec-
tively it is our work. We came along in the mid-90s and the visible abuses
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were much worse. The primary ones that are in the 1997 report on Hungary,
which is currently being updated and will be released in the second edition this
summer, the important aspects about this was that bed cages were used in
Hungary. They are pretty much what they sound like, cages built over beds.
They are locked. They prevent people from getting out. This was discovered
by MDRI during our work in the mid-90s and basically that was the big scan-
dal of this particular report.

The good news is that there has been progress in Hungary. For example,
the usage of bed cages has decreased. The bad news is there is still no legisla-
tion prohibiting use, so they are being used and the individuals that use them
don’t understand how to get along without them. There is progress in terms of
physical conditions. It is quite a contrast to me because I had been to Bulgaria
in January and the conditions are so barbaric and medieval that I go to Hun-
garian institutions where the institutions are clean, they are brand new, every-
thing is newly painted, the furniture is new, everything is just bright,
sparkling, and you look around and say, “Wow, this is not so bad.”

Now the problem with that is that getting human rights abuses identified
in some ways — and this is incredibly ironic and I want to be sure that I am
not misunderstood — it is almost easier in Bulgaria because you show photos
and there is no way to say this is not a human rights abuse. You can’t put
people in cages. You can’t chain them to walls. You can’t let them live in
these filthy conditions.

In Hungary the challenge is different. It is subtler because there you are
saying, “This is beautiful. This is really nice.” Some of these institutions are
far out in old castles with beautiful grounds. You would love to walk around
in this area, but I have the tell you, you would not want to live there. Why?
Because look about your day, the places you go and the people you interact
with. Think about one place far removed from civilization and it is the only
place that you ever get to go, the only people you get to see is them. You have
no schedule, no freedom of choice with anything that matters.

That, as a human rights abuse, is harder to point out and change because
people point to what things look like rather than what is going on beneath the
surface. So the challenge is really community mental health care, which right
now means let’s build small, protected apartments on the grounds of the insti-
tution. We have community mental health and it is not about that. It is about
integration.

The reason institutions exist is because we discriminate. We basically
say individuals that have been labeled with mental disabilities deserve some-
thing different, in fact, something less than everybody else deserves, and so
these institutions exist because of that. But discrimination will continue until
you integrate people and bring them into society and put an end to the segrega-
tion that discrimination will always be reinforced.

Thank you.

PROFESSOR PERLIN: Thank you so much, Eva. That was wonderful.
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Now I am very pleased to introduce our next speaker Krassimir Kanev,
who is really one of the most remarkable people I ever met in my life. He is
with the Bulgaria Helsinki Committee.

On the table outside in the hall you will see a copy of a report of in-
patient psychiatric case in Bulgaria and human rights, a sixty-plus page report
which he was largely responsible for. Whenever I have dinner with Krassimir
there is always an interruption when a TV reporter will come and ask him
questions, not only about mental health, but I have the sense that he is the
single expert in Bulgaria on absolutely everything, and I am happy and pleased
that he came here today.

Krassimir Kanev will talk about mental health in Bulgaria and he is going
to talk also about a very important decision in the European courts called
Vurbanov versus Bulgaria and he is going to talk about standards of the Euro-
pean Committee for the Prevention of Torture which is sobering, but a title we
need to think about. I am pleased to introduce Krassimir Kanev.

C. International Mental Disability Law and Human Rights Law:
The Helsinki Committee Perspective

MR. KANEV#*: Thank you, Michael.

Before I start, let me say how pleased I am to share my experience today
with all of you, and how grateful I am to the New York Law School for having
invited me here.

As Michael said, I work for the Bulgarian Helsinki Committee as director
of the organization. I am also a member of the Executive Committee of per-
haps the biggest European human rights organization, the International Hel-
sinki Federation for Human Rights, based in Vienna. The work of BHC on
mental disability rights started out in 1994. At that time we visited several
institutions and produced our first report, a report that dealt mostly with the in-
patient psychiatric care in psychiatric hospitals. Then later, we expanded on
social care homes, on homes for mentally disabled children, and at this point
we are in the process of reviewing the entire system, and the report that is
already finished is the first in a series of reports that we are going to produce
on mental health or mental disability rights. The first report is an overview of
the inpatient psychiatric care only in the psychiatric hospitals, only in institu-
tions for active treatment of patients.

In addition to our monitoring work — and this monitoring work is a work
that we do together with several other organizations in Bulgaria including the
Bulgarian Psychiatric Association — we also litigate cases, both domestically
and at the international tribunals. In October 2000, the European Court on
Human Rights decided its first of cases brought from Eastern Europe, the case

* Dr. Krassimir Kanev is Associate Professor of Sociology at Plovdiv University, Bulga-
ria, Chair of the Bulgarian Helsinki Commiittee, and member of the Executive Committee of the
International Helsinki Federation for Human Rights (“IHF”). He has published books on a
number of human rights subjects.
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of Varbanov vs. Bulgaria. It was brought by our organization. This was a
case of a person arbitrarily and unlawfully confined to a psychiatric hospital in
violation of the due process guarantees that the European law established with
respect to the civil commitment procedure.

Three weeks ago we reached a friendly settlement with the government
on the case of another person that we defended, another ex-patient who was,
again, unlawfully and arbitrarily chained in a psychiatric hospital in violation
of the due process standards. In this, as well as in the Varbanov case, the
European Court on Human Rights held that the Bulgarian law on its face is in
violation of the standards of the European Convention and that it needs to be
substantially reformed. I heard three days before I came here that the govern-
ment of Bulgaria has started this process of reforming the law on civil commit-
ment. This, unfortunately, is not going to be an overview of the entire
legislation on mental health that certainly needs to be reviewed. This was
what I wanted to say about Bulgaria. The topic of my talk today is interna-
tional mental disability standards and human rights law.

Today I want to make four points drawing on our experience with litiga-
tion and on our attempt to apply these international standards and international
law as applies to mental health issues.

First, that international mental disability standards are not developed as a
law. They exist for the most part only as non-legal standards at the United
Nations and Council of Europe level.

Second, that mental disability standards are not always consistent.

Third, that international human rights law deals with a very narrow scope
of issues which is only a small part of international mental disability standards.

Fourth, international human rights law is not consistent with these stan-
dards and there is a need for mental disability law with effective enforcement
and for the incorporation of mental disability standards into the international
human rights law.

Let me now elaborate on these four points that [ have made. First, on the
nature of international mental disability standards. As we all know, there is at
present no comprehensive United Nations or other international treaty dealing
with the rights of the mentally disabled or with the discrimination against
them. If we compare this situation with the situation in many other spheres
such as the prevention of torture, racial discrimination, discrimination against
women, rights of the child, we will see that this compares very unfavorably to
the developments in these also very important fields. What we have now, and
what we have tried to use in Eastern Europe, are the UN Principles for the
protection of persons with mental illness adopted by the General Assembly
resolution 46/119 in December 1991. They are perhaps the most elaborate
mental disability standards so far developed. I would not say there is some-
thing more comprehensive at the regional level than United Nations principles.
Then we have at the UN level the Declaration on the Rights of Mentally Re-
tarded Persons from December 1971. Also — a rather elaborate set of United
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Nations Standard Rules on the Equalization of Opportunities for Persons with
Disabilities from 1994. These are dealing with the disabilities generally, but
are also very appropriate and very useful tools to apply in the case of mental
disability.

At the Council of Europe level we have Recommendation 1235 from
1994 of the Parliamentary Assembly of the Council of Europe on psychiatry
and human rights. Then we have Recommendation R(83)2 from 1983 of the
Committee of Ministers of the Council of Europe concerning the legal protec-
tion of persons suffering from mental disorders. And last but not least, the
most elaborate of the Council of Europe standards, those of the CPT or the
European Committee for the Prevention of Torture and Inhuman and Degrad-
ing Treatment or Punishment. These were standards established in the CPT
country report after visits to psychiatric establishments and summed up in its
8th General Report.

This is all not law. This is all “soft law” at best. It is in many cases
internally inconsistent and something that cannot be used domestically and
internationally for litigation in the international tribunals. When I speak about
inconsistencies I will just mention several issues that are important in that
regard.

Let’s first talk about inconsistencies in the international mental disability
standards. For me, for instance, a very serious problem with the United Na-
tions principle is the application of the limitation clause. It provides that the
rights set forth in the principles for the protection of persons with mental ill-
ness may be subject only to such limitations that are prescribed by law and are
necessary to protect the health or safety of the person concerned or of others,
or otherwise to protect public safety, order, health or morals, or the fundamen-
tal rights and freedoms of others. This is a rather vague limitation clause to
me, and in addition to this vague provision, some of the United Nations princi-
ples are in fact not clear in many of the rights and freedoms they provide for.

Another problem with the United Nations principles is the 11.15 principle
allowing for the possibility to carry out clinical trials on incompetent people,
although under certain very special conditions. Then on seclusion and re-
straint we have a number of controversial standards. In Recommendation
1235 of the Parliamentary Assembly of the Council of Europe mechanical
restraint is prohibited. That is what paragraph 7.1.b. says, that any mechanical
restraints should be forbidden. They are, however, not forbidden either by the
United Nations principles or in the CPT standards. They both provide that in
certain exceptional conditions mechanical restraints could be used. A number
of officials have pointed this out to us: Well, we restrain people, so what?
United Nations principles allow this. CPT allows this. They say you could do
this in exceptional cases, and we do this in exceptional cases. The United
Nations principles do not say what circumstances are exceptional, and neither
do the CPT standards say what circumstances are exceptional. We found in
one hospital — this was a small hospital, with a little bit more than one hun-
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dred patients — that for two months there were thirty-eight people mechani-
cally restrained. The staff said these were all exceptional circumstances.

Another inconsistency is the right to seek a second medical opinion in
cases of involuntary admission. This is provided for by Principle 16 of the
United Nations principles, but there is no such right at the CPT level. Another
problem is the right of informed consent to treatment. CPT standards on this
are much stronger than the standards of the United Nations principles. All
these inconsistencies in international standards are an indication that this is an
area that is developing and it is in a very rudimentary state.

Let me now talk about the international human rights law. How do the
international mental disability standards compare to it and what is actually the
substance of international human rights law related to mental disability?

At both the United Nations level and the Council of Europe level we have
two very vague provisions that allow for the detention of persons of unsound
mind, e.g., Article 5 of the European Convention on Human Rights.

The European convention was developed back in 1950 and this provision
was supposed to allow for the detention of those who are of unsound mind in
general. It was only later — thirty years later, in September 1979, when the
European Court of Human Rights in the case of Winterwerp v. The Nether-
lands developed standards on how this provision is to be applied. And when
developing these standards the European Court on Human Rights narrowed
substantially the scope of application of Article 5.

It ruled three things: that persons must be shown to be of unsound mind
by medical experts; that mental disorder must be serious and warranting com-
pulsory confinement, which means that everybody who wants to detain any-
body for whatever mental disorder must show that the person is a danger either
to himself or herself or to others; and, that the detention must be validated by
the presence of the disorder and its persistence. In other words, the person
should be discharged immediately when there is no reliable data that he/she is
mentally disturbed.

Other areas that potentially and actually were covered by the international
human rights law with regard to mental disability standards include — and
this is perhaps the area which was most litigated at the European Court of
Human Rights — the procedural safeguard. The European Court applies the
safeguard elaborated in Article 6 the European Convention to the judicial re-
view of the civil commitment under Article 5.4 of the Convention. It estab-
lished clear rules on what the procedural standards in commitment should be.
In the recent case of Magalhaes Pereira v. Portugal, the European Court es-
tablished that in any case of civil commitment, the committed should be effec-
tively represented by a lawyer. In cases where the person cannot pay for the
lawyer he/she must be assigned somebody who is sufficiently qualified. Actu-
ally, the person who was committed in the Portuguese case was himself a
lawyer. He also had an ex officio lawyer appointed who didn’t do much for
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him. Nevertheless, the court ruled that if the person is not sufficiently quali-
fied he should be assigned an effective lawyer.

Then there were a number of ECHR standards dealing with the possibility
to appeal the commitment to a higher court. This was, as I said, the most
elaborate case law of the European Court of Human Rights. There is a case
law at Strasbourg indicating that the European Court could have been involved
in adjudicating cases of mentally ill people on their conditions of detention.
There was no actual case brought to the European Court of Human Rights on
the conditions of detention in psychiatric institutions, but a number of other
cases were brought by litigants who had been imprisoned or detained in other
detention institutions from which we can judge that this is an area which the
Court would be willing to look into with regard to psychiatric institutions as
well.

One potential area of litigation is the issue of informed consent, although,
again, there were no cases on this before the European Court. This is poten-
tially an issue that can be adjudicated under Article 8 of the European Conven-
tion. Perhaps some inhumane method of treatment can also be brought to the
European Court, such as the use of unmodified ECT. We have singled out
such cases that we would like to bring under Art 3 of the European Conven-
tion, which prohibits torture, inhumane and degrading treatment and punish-
ment, although we don’t know how lenient the European Court can be to the
treatment methods.

So this is all that is actually the scope of the human rights law relating to
the international mental disability standards and this is a very narrow scope.
Lots of things that we find in the United Nations principles for the protection
of persons with mental illness we do not find in the jurisprudence and in the
text of the international human rights law.

There is no right, for instance, of treatment in community or in the least
restrictive environment, no right to independent review of some specific forms
of treatment, no right to second medical opinion, no right to exposure to a
variety of treatment methods.

There is no obligation to report treatment methods, and especially some
of them like the ECT and seclusion and restraints. All of this is lacking and all
of this is something that cannot be litigated at an international tribunal because
there are no standards.

The jurisprudence of the international tribunals is sometimes inconsistent
with some international mental disability standards. For instance, in the case
of Varbanov v. Bulgaria, the Court established that Mr. Varbanov, the litigant,
was tied to his bed at night for a prolonged period of time, which is apparently
inconsistent with the CPT standards, but this was not regarded as a violation of
Article 3, as inhumane and degrading treatment, an inconsistency of the juris-
prudence with the international mental disability standards.
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My last point is on the need for international mental disability law and we
have some encouraging signs of this from the United Nations. Why do we
need comprehensive international mental disability convention?

First, to cover the gaps and to remove inconsistencies of which I have
already spoken.

Second, and probably most important with respect to the situation in
Eastern Europe, to introduce reform in the legislation and in the practice of a
number of countries. These are countries that do not have local societal re-
sources to undertake a comprehensive reform of their legal system and to
adapt them to the requirements of the international standards. There is no
favorable public opinion. The only resource for reform is international indict-
ments in one way or another. The fact that the Bulgarian government knew,
for instance, that the Bulgarian law is inconsistent with the norms of the Euro-
pean Convention of Human Rights back in 2000, when the first case was de-
cided, but accepted to review the legislation only when a second case was on
its way to be decided by the European Court, is very indicative of where this
reform can start from and where the driving forces of this reform can be.

Last, but not least, we need a comprehensive international mental disabil-
ity law in order to empower patients and better protect their rights, not only at
the domestic level, but at the international level.

Thank you very much.

III. HunGARry: THE SociAL CARE HoME REPORT

ASSISTANT DEAN ELLMANN*: I would like to welcome every one
to the panel on the Hungary Social Care Home Report. My name is Steve
Ellmann. I am an Assistant Dean and professor here, and I was also, long ago,
a mental health conditions litigator. It is a privilege for me to come back to
these issues and moderate this panel. We have five panelists, a distinguished
set of folks, three from Hungary and two from New York Law School.

Let me say a word about them and we will start. The first speaker will be
Gabor Gombos, the president and founder of Hungary’s Mental Health Interest
Forum, the source of the report that we are about to discuss.

He will be followed by Dr. Katalin Peto, a psychiatrist and vice-president
of the Mental Health Interest Forum who currently works in an out-patient
clinic for psychiatric patients.

The third speaker is Eszter Kismodi. She is a lawyer, a legal advisor to
the Mental Health Interest Forum, and is an LLM candidate at the University
of Toronto Law School. The fourth and fifth speakers are Sara Rotkin and
Jean Bliss, New York Law School students.

Welcome.

This is Gabor Gombos.

* Associate Dean for Faculty Development and Professor of Law, New York Law School.



