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the fulfillment of the condition. The grantee records the deed and
then conveys the land to a bona fide purchaser ("BFP") (i.e., a party
paying consideration without notice of the grantor's claim). The
issue is who, as between the grantor and the BFP, has the right to title
to the property. The loser of this battle will have a right for damages
against the grantee and the escrow agent, 71 and the BFP could
recover monetary compensation under a standard title insurance
policy if the BFP had purchased a policy, 72 but the fight is over the
title to the land.

Well-established law holds that the grantor prevails over the BFP
for title. 7 3 In light of the concerns for intergenerational fairness, the
general rule is wrong, if not shocking. It can be justified only by the
formalistic argument that since the condition has not been fulfilled,
the grantor did not meet the intent requirement necessary for a valid
delivery. 74 But that is a clearly inadequate explanation for several
reasons. First, there is no way that the BFP could have known of the
wrongful act by the escrow; all the BFP would find in the record is a
validly executed and recorded deed from the grantor to the grantee.
Moreover, the grantor started the chain of events that led to the loss.
It was the grantor that voluntarily chose to give the deed to that
particular escrow, and so the grantor rather than the BFP should be
accountable for the grantor's own act. 75 Compared to the BFP, the

171. See 11 THOMPSON ON REAL PROPERTY § 94.06(g)(3) (David A. Thomas ed.,
2002).

172. Standard title insurance would grant BFP compensation in this story. See AM.
LAND TITLE ASS'N, OWNER'S POLICY OF TITLE INSURANCE § (2) (a) (iii) (2006), available
at http://www.alta.org/forms/download.cfm?formlD=155&type=pdf. But that does
not give BFP title, and also places the cost of insurance premiums on the BFP, not
the grantor.

173. Accord Sherrod v. Hollywood Holding Corp., 173 So. 33, 36 (Ala. 1937);
Phelps v. Am. Mortgage Co., 104 P.2d 880, 884-85 (Cal. Ct. App. 1940); Blakeney v.
Home Owners' Loan Corp., 135 P.2d 339, 340 (Okla. 1943); see, e.g., 28 AM.JUR. 2D
Escrow § 36; 3 AMERICAN LAw OF PROPERTY § 12.68 (A. James Casner ed., 1952); 30A
C.J.S. Escrows § 13; 11 THOMPSON ON REAL PROPERTY, supra note 171, § 9 4.06(g) (4 ). A
few jurisdictions might provide relief. See 28 AM.JUR. 2D Escrow § 37.

174. On the intent requirement in general, see 11 THOMPSON ON REAL PROPERTY,
supra note 171, § 9 4 .06 (g) (1).

175. This differentiates a wrongful escrow delivery from the situation where a
third party simply forges a grantor's name on a deed, where the general rule
(correctly) holds that no title passes to a grantee or BFP. MILTON R. FRIEDMAN,
FRIEDMAN ON CONTRACTS AND CONVEYANCES OF REAL PROPERTY § 8.9 (James Charles
Smith ed., 7th ed. 2006) [hereinafter FRIEDMAN, FRIEDMAN ON CONTRACTS AND
CONVEYANCES]. In a forgery case, the grantor has no role in chain of events. See id.
("A true owner may validate a forgery by his own carelessness, but an owner who
entrusts a deed to an agent who commits the forgery does not transmit good title to
the recipient of the forged deed."); Bellaire v. KirkpatrickJoint Venture v. Loots, 826
S.W.2d 205, 211-12 (Tex. App. 1992) (evaluating grantor's liability for a deed
entrustee's fraud under negligence principles).
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grantor is the "lowest cost avoider," and so the grantor should bear
the burden.

76

The general rule, favoring initial owners over successors, creates
insecurity for future market transactions and will frustrate the
legitimate expectations and aspirations of good faith successor
buyers. This imbalance should be reversed. 77

2. Recording rules
The recording acts and related rules were developed to establish a

public system of land records that would protect ownership interests
in land and accurately reflect that information for anyone to
examine. This system has served to create an active and safe
American real estate market by providing security of titles and realty
interests, enabling the efficient use of land as collateral for loans, and
allowing prospective buyers to locate owners and bargain with them
over potential deals.'" While the recording acts differ among the
states in some respects, they share many common models, attributes,
and goals.

There are many aspects to the recording acts and related judicial
decisions. This subsection will briefly explore two-misindexing and
inquiry notice-that are examples of doctrines that unfortunately
favor current ownership over successor holders. As a general
proposition, the rules should not unfairly favor current owners over
successor buyers and should not place excessive or irrational search
burdens on potential future buyers. Otherwise, this will chill future
market transactions and disappoint legitimate expectations. Courts
should address these issues to protect future generation players.

a. Misindexing

The courts have had to decide whether a deed properly delivered
for recording but subsequently misindexed by the recorder's office
gives record notice to subsequent purchasers. The majority of

176. On the issue of lowest cost avoider in general, see Guido Calabresi & Jon T.
Hirschoff, Toward a Test for Strict Liability in Torts, 81 YALE L.J. 1055, 1060 (1972);
Guido Calabresi & A. Douglas Melamed, Property Rules, Liability Rules, and
Inalienability: One View of the Cathedral, 85 HARv. L. REv. 1089, 1118-19 (1972).

177. The grantor may soon discover the escrow agent's wrongdoing (e.g., failure
to collect purchase price) and come forward before BFP conveys the property to
other purchasers without notice. It may, thus, be unlikely that this problem extends
temporally past proximate successors. But in at least some cases, the property might
be re-sold to yet another BFP. See, e.g., Mosley v. Magnolia Petroleum Co., 114 P.2d
740, 745-46 (N.M. 1941) (property re-granted to three successive innocent buyers
after original BFP received the deed).

178. KORNGOLD & GOLDSTEIN, supra note 102, at 244-45.
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American jurisdictions hold that a subsequent purchaser is bound by
a misindexed deed.17" This means that if O's deed to A is misindexed,
B, a subsequent BFP from 0, and any future BFP that takes from B or
B's grantees, will lose title to A."'° Future generations as well as
proximate successors are at risk.

The majority rule is wrong in light of successor concerns. There is
no way that a subsequent buyer could discover a misindexed deed by
using standard operating procedures and thus there is no means to
prevent the loss (i.e., paying good money for bad title). This can only
have a negative effect on future market transactions. If the burden
were placed instead on A to recheck that the instrument was properly
indexed, it would add only a small cost to A and the system, as
compared to the huge potential financial losses in a misindexing
situation. This is especially important since it is unlikely that the
disappointed subsequent purchaser can recover from the recorder
for misindexing."s

b. Inquiry notice

Under the doctrine of inquiry notice, a buyer must make a
reasonable inspection of the property before acquiring an interest
and make a reasonable inquiry about other possible ownership claims
that the inspection reveals.'8 2 Moreover, the law imputes to the buyer
the knowledge of other interests that such an inspection and inquiry
would uncover. Failure to inspect, therefore, is at the buyer's own
peril.13  For example, a buyer considering purchasing Blackacre
would inspect it and see X living there, make inquiry of X, and find
out that X had been given a deed to the property the day before by

179. FRIEDMAN, FRIEDMAN ON CONTRACTS AND CONVEYANCES, supra note 175, § 9.5.
See Luthi v. Evans, 576 P.2d 1064, 1070 (Kan. 1978); Haner v. Bruce, 499 A.2d 792,
794 (Vt. 1985) (real estate attachment valid though misindexed); see also First
Citizens Nat'l Bank v. Sherwood, 879 A.2d 178, 182 (Pa. 2005). For jurisdictions
following the minority rle, see Greenpoint Mortgage Funding, Inc. v. Schlossberg,
888 A.2d 297, 304 (Md. 2005); Howard Sav. Bank v. Brunson, 582 A.2d 1305, 1308-10
(N.J. Super. Ct. Ch. Div. 1990).

180. Standard title insurance policies would compensate B for the loss if B had
purchased such a policy. See AM. LAND TITLE ASS'N, supra note 172, § (1) ("Title
being vested other than as stated in Schedule A."). But that does not give B title and
also places the cost of insurance premiums on B.

181. See, e.g., Siefkes v. Watertown Title Co., 437 N.W.2d 190,193 (S.D. 1989).
182. CASNER ET AL., supra note 100, at 749.
183. Title insurance would not protect a buyer who had purchased a policy

because Schedule B typically excepts the company from liability due to rights of
parties in possession whose interests are not recorded. See, e.g., Cheverly Terrace
P'ship v. Ticor Title Inc., 642 A.2d 285, 290 (Md. Ct. Spec. App. 1994); Horn v.
Lawyers Title Ins. Corp., 557 P.2d 206, 208-09 (N.M. 1976); Halvorson v. Nat'l Title
& Abstract Co., 391 S.W.2d 112, 114 (Tex. Civ. App. 1965).
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the owner, thus giving X a superior interest to the new buyer. If the
buyer failed to make such an inspection and inquiry, the buyer will
still lose to X.11

4

The problem is that many courts have taken an expansive view of
the level of inspection and inquiry required by subsequent
purchasers, exposing such purchasers to significant expense and risk
of loss of their investment if they fail to meet this rigorous standard.
In the leading case of Sanborn v. McLean, 85 the issue was whether the
lot being sold was bound by a building restriction even though
nothing appeared in the chain of tide for the lot.18 6 The court
declared a new doctrine and found that the lot was bound by an
implied "reciprocal negative easement" based on restrictions in the
deeds of other lots.'87 Moreover, the court-in a huge stretch-held
that the buyers had inquiry notice of this restriction.188 First, the
court expanded the scope of the inspection. The court, in essence,
required the buyers to inspect not only the property being sold but
all of the properties in the neighborhood, and so recognize that all
had houses on them. The court then required the buyers to make
far-reaching inquiry and huge logical leaps and assumptions. Thus,
the buyers had to draw a legal conclusion that the fact that all other
properties had houses on them must be because they were subject to
a restriction, rather than market forces, and so a restriction must
have been implied against the buyers' lot-even though this was a
new legal doctrine! The court, moreover, seemed to think that the
buyers should have divined this implied restriction by asking their
neighbors if they had written restrictions, even though only fifty-three
of the ninety-one lots in the area had restrictions and the buyers
could have ended up asking ten neighbors who did not have a
restriction set out in their deeds. Sanborn represents a huge reach by
the court to find inquiry notice, perhaps motivated by the desire to
uphold subdivision arrangements. I'" But the attitude of the courtpresents a frightening prospect to subsequent generation buyers who

184. See Vitale v. Pinto, 500 N.Y.S.2d 283, 285 (N.Y. App. Div. 1986); U.P.C., Inc. v.
R.O.A. Gen., Inc., 990 P.2d 945, 954 (Utah Ct. App. 1999).

185. 206 N.W. 496 (Mich. 1925).
186. Id. at 497-98.
187. Id. at 496-98.
188. Id. at 497.
189. For other decisions with a broad view of inquiry notice, see Van Sandt v.

Royster, 83 P.2d 698, 702 (Kan. 1938) (purchaser found to have inquiry notice that
servient property had sewer line easement running that benefited neighboring lot
because servient property had modern plumbing requiring a drain); Lake Meredith
Dev. Co. v. City of Fritch, 564 S.W.2d 427, 431 (Tex. Civ. App. 1978) (manhole covers
gave inquiry notice of easement for underground sewer line).
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could well end up losing all or part of their property rights via
excessive inquiry notice rules.

The inquiry notice doctrine stems from a noble policy and ethical
viewpoint: the protection of known, prior interest holders in
property. A strong inquiry notice doctrine may have been sensible in
the early days of our nation when it was not as easy to travel to the
county seat to record documents and preserve rights acquired in
property. But today, it is quite simple and inexpensive for such
interest holders to protect their property rights by recording. Doing
so would save the subsequent buyer from the not insignificant
expense of making an inspection and inquiry and would also avoid
the potential loss of the investment. Importantly, inquiry notice does
not involve the situation where the subsequent purchaser actually
knows of A's prior interest. That subsequent purchaser would, and
should, lose in such a case to A. Inquiry notice, rather, goes further
and places an affirmative burden to inspect and inquire on the
purchaser. Therefore, to protect the integrity of land markets and
the legitimate expectations of successor buyers, the legislatures and
courts should limit the burden and narrowly structure and apply the
inquiry notice doctrine.' 90 In doing so, decision-makers would be
providing a level playing field for future generations owning
property.

C. Scenario 3: Things Change

Sometimes the geographical surroundings or essential facts related
to a land allocation agreement change significantly over the course of
this perpetual or long term arrangement. As a result, the deal as
originally envisioned by the parties becomes fundamentally askew.
This may have a profound effect on future generation owners of the
property and there is a need for the law to respond effectively. This
Section will briefly examine two such situations.

190. Indeed, I hope in a future Article to make the argument that the courts
should abolish the inquiry notice doctrine as it applies "o the physical inspection of
the property situation described here. There may be a place for inquiry notice based
on questions raised by recorded documents, since that may not greatly expand the
buyer's burden. See, e.g., Mun. Trust & Sav. Bank v. United States, 114 F.3d 99, 101-
03 (7th Cir. 1997); Winkworth Fuel & Supply Co. v. Bloomsbury Corp., 253 N.W. 304,
309-11 (Mich. 1934). Alternatively, highly efficient, non-intrusive utility easements
might be binding against subsequent purchasers without resorting to the fiction of
inquiry notice. RESTATEMENT (THIRD) OF PROP. § 7.14(2) (2000).
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1. Relocation of easements

Over time, the original or successor owner of a property burdened
by an easement may wish to relocate the easement (such as a
roadway, utility line, drainage ditch, or other type of easement).
Typically, the reason for this is that the present location interferes
with uses that the burdened owner wishes to make of the property.
Taking a strict contract approach, courts have traditionally refused to
allow unilateral relocation of the easement and have required both
parties to agree to a change.191

The traditional rule is wrong. It binds future owners of the land to
a perpetual deal struck in the past that does not account for new
realities on the ground. Moreover, strict adherence to the original
arrangement frustrates optimal utilization of land resources. The
burdened property owner cannot fully use the property, thus
depriving the owner and the marketplace of a desirable resource. As
long as the burdened owner assumes the cost of relocation and the
new location fulfills the easement's purpose at least as well as the
original, it is wasteful if not perverse for relocation to be barred. The
policies inherent in the free alienability rule require flexibility and
the trumping of strict contract notions in order to serve the market
and personal aspirations of future generations of owners.

The Third Restatement of Property (Servitudes) has adopted an
innovative position that allows the burdened property owner to
relocate the easement.'9 2  Some courts have followed this new
articulation, supporting it with reasoning inherent in free alienability
theory. These courts have stated that the relocation is "consonant
with the beneficial use and development" of the burdened
property;1 93 the new rule "strikes an appropriate balance between the
interests of the respective estate owners by permitting the servient
owner to develop his land without unreasonably interfering with the
easement holder's rights;' 94 and "each property owner ought to be
able to make the fullest use of his or her property allowed by law,

191. KORNGOLD, PRIVATE LAND USE ARRANGEMENTS, supra note 104, § 4.13(b); see
Note, The Right of Owners of Servient Estates to Relocate Easements Unilaterally, 109 HARV.
L. REv. 1693, 1709 (1996) ("[T]he majority rule.., requires that the owners of the
dominant and servient estates agree prior to relocating an easement.").

192. RESTATEMENT (THIRD) OF PROP. § 4.8(3) (2000).
193. Lewis v. Young, 705 N.E.2d 649, 653 (N.Y. 1998); see Susan F. French,

Relocating Easements: Restatement (Third), Servitudes § 4.8(3), 38 REAL PROP. PROB. & TR.
J. 1, 10-14 (2003) (comparing the Third Restatement with traditional approaches
and favoring Third Restatement approach).

194. M.P.M. Builders, L.L.C.v. Dwyer, 809 N.E.2d 1053, 1057 (Mass. 2004).
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subject only to the requirement that he or she not damage other
vested rights holders."9'

The pliable Third Restatement rule has the disadvantage of
increasing the likelihood of litigation and related costs when sorting
out relocation questions.'" The traditional rule, establishing a clear
veto right over relocation, forces the parties to bargain over the issue
initially and avoids later litigation and its expense. Because the
easement's duration is perpetual and the use of the land, occupants,
and technology will inevitably change, however, it will be virtually
impossible, and certainly very expensive, for the parties to gather the
necessary information up front to adequately negotiate every future
relocation issue. Thus, the flexible Third Restatement standard with
its litigation expenses may in fact be no more expensive than a clear
"no relocation" rule with its negotiation expenses and imperfections.
Moreover, the Third Restatement rule will likely lead to more
efficient land allocation.

Unfortunately, the enlightened Third Restatement view has been
rejected by other modern courts. 97 These court toss out some big
buzzwords to justify their position-"uniformity, stability,
predictability, and property rights"98 and "fairness"' 99-but do not
explain how these words are relevant to the issue. Moreover, one
court's explanation of its decision indicates that it views the dispute as
a simple, first-generation contract matter: "No doubt, when the
servitude was first created both parties considered all market factors,
including their respective costs and benefits, before agreeing on the
consideration for the transaction.,,2

" This misses the generational,
perpetuity, and free alienability issues.

2. Changed conditions
The law has developed the doctrine of changed conditions to

release parties from a covenant obligation in certain altered factual
situations. A typical case arises when physical conditions and facts on
the ground have developed so that a subdivision is no longer viable
for residential purposes, and thus the enforcement of a residential
building or use restriction against a violating owner is meaningless

195. Roaring Fork Club, L.P. v. St.Jude's Co., 36 P.3d 1229, 1237 (Colo. 2001).
196. See French, supra note 193, at 15.
197. See, e.g., Sweezey v. Neel, 904 A.2d 1050, 1058 (Vt. 2006); see alsoJohn Orth,

Relocating Easements: A Response to Professor French, 38 REAL PROP. PROB. & TR. J. 643,
653-54 (2004) (opposing the Third Restatement's position).

198. MacMeekin v. Low Income Hous. Inst., 45 P.3d 570, 579 (Wash. Ct. App.
2002).

199. Herren v. Pettengill, 538 S.E.2d 735, 736 (Ga. 2000).
200. Id.

2007] 1569



AMERICAN UNIVERSITY LAW REVIEW

and oppressive.'O° The changed conditions argument may be based
on past failures to enforce the restriction against other owners with
ensuing construction and uses violating the covenant. 20

' Acts of third
parties may also make the residential subdivision scheme no longer
viable, such as a governmental taking of a large, central portion of
the development20 3 or technological changes.20 4

The changed conditions doctrine, if fully conceptualized and
applied, represents a positive example of decision-makers giving due
consideration to future generations in enforcing perpetual land
allocation agreements. Often the courts attempt to justify the
doctrine as achieving the parties' initial intent,200 thus rooting it firmly
in the concept of freedom of contract. They maintain that, because
of the changed circumstances, the parties' initial contract goals
cannot be achieved. The parties, therefore, would not have desired
for the covenant to be enforced. The changed conditions rule might
be better understood, however, as a function of the free alienability
doctrine. Through application of the changed conditions doctrine as
an extrinsic rule of law, the courts are able to sweep away obsolete,
perpetual land ties and allow current owners to utilize the property in
societally and personally beneficial market transactions.0 6 Thus, the
doctrine represents an appropriate triumph of free alienability over
contract.

20 7

To fully effectuate free alienability goals, however, the changed
conditions doctrine must be applied correctly by courts. Some have
seen the doctrine as only equitable in nature and as only providing

201. RESTATEMENT (THIRD) OF PROP. § 7.10 (2000).
202. See, e.g., El Di, Inc. v. Town of Bethany Beach, 477 A.2d 1066, 1068-70 (Del.

1984); Plumb v. Ruffin, 328 N.W.2d 792, 793-94 (Neb. 1983); Medearis v. Trs. of
Meyers Park Baptist Church, 558 S.E.2d 199, 206-08 (N.C. Ct. App. 2001); Young v.
Cerone, 487 A.2d 965, 969-70 (Pa. Super. Ct. 1985).

203. Burnett v. Heckelman, 456 N.E.2d 1094, 1096 (Ind. Ct. App. 1983). For cases
where a zoning change brought about or at least signaled changed conditions, see
Owens v. Camfield, 614 S.W.2d 698, 700 (Ark. Ct. App. 1981); Marks v. Wingfield,
331 S.E.2d 463, 465 (Va. 1985).

204. Zavislak v. Shipman, 362 P.2d 1053, 1055-56 (Colo. 1961); Lenhoff v. Birch
Bay Real Estate, Inc., 587 P.2d 1087, 1089-90 (Wash. Ct. App. 1978).

205. See, e.g., Downs v. Kroeger, 254 P. 1101, 1102-03 (Cal, 1927); Dierbergv. Wills,
700 S.W.2d 461, 467 (Mo. Ct. App. 1985); Roadrunner Dev. Inc. v. Sims, 330 N.W.2d
915, 918-21 (Neb. 1983).

206. See Susan F. French, Toward A Modern Law of Servitudes: Reweaving the Ancient
Strands, 55 S. CAL. L. REv. 1261, 1300-02 (1982); Michael Heller, The Boundaries of
Private Property, 108 YALE LJ. 1163, 1163 (1999); Reichman, supra note 92, at 1258-59.
For an analogous doctrine permitting deviation from the terms of a trust, see
Colonial Trust Co. v. Brown, 135 A. 555, 564 (Conn. 1926).

207. Some, however, disagree with this interference with property rights. See, e.g.,
Ellickson, supra note 92, at 716-17; Carol M. Rose, Servitudes, Security, and Assent: Some
Comments on Professors French and Reichman, 55 S. CAL. L. REv. 1403, 1409-16 (1982).
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relief from an injunctive action. "°8 The public policy of removing
obsolete land ties and making land available for market transactions
applies as well, though, in cases seeking damages. Thus, courts and
legislatures should follow the lead of those trailblazing courts that
have applied the changed conditions doctrine to fully extinguish a
covenant.

209

D. Scenario 4: Poor Predictions by Private Parties

Some parties focus on the perpetual nature of land transactions,
but others do not. Moreover, in certain situations, the parties are
aware of the perpetual nature of their deal but mistakenly or
misguidedly neglect to inject flexibility into their scheme and so fail
to ensure that it will continue to serve the needs of successor owners.
As developed above, generally the benefits of freedom of contract
support the enforcement of the land contract as written; the need for
flexibility inherent in free alienability, however, means that on very
few occasions the strict contract approach must give way in order to
protect future generations. Two common situations illustrate this
interplay with future generations-residential communities governed
by servitudes and conservation easements owned by nonprofit
organizations.

1. Residential communities

The demand for suburban living in the face of an urbanizing
America, the growing professionalism of the home building industry,
and the development of mass production techniques led to the
emergence of large-scale developers of sizable residential subdivisions
in the early twentieth century.2 0 These subdivisions typically imposed
a regime of building and use restrictions (often including
architectural guidelines), installed infrastructure for the owners
(such as roads and utilities), often provided communal amenities
(such as recreational facilities and parks) for the residents, and
sometimes created elected private governments of the homeowners

208. This position is embodied in the first Restatement of Property. RESTATEMENT OF
PROP. § 564 cmt. d (1944); accord Strong v. Shatto, 187 P. 159, 162-63 (Cal. Dist. Ct.
App. 1919).

209. This position has been embraced by the Restatement (Third) of Property, as well
as in some cases involving quiet title actions that completely void covenants under
the theory. RESTATEMENT (THIRD) OF PROP. § 7.10(1) (2000); see, e.g., Hirsch v.
Hancock, 343 P.2d 959, 969 (Cal. Dist. Ct. App. 1959); Osius v. Barton, 147 So. 862,
867-68 (Fla. 1933).

210. MARSH, supra note 56, at 1-7; MARC WEISS, THE RISE OF THE COMMUNITy
BUILDERS 45 (Columbia Univ. Press 1987); see Wayne S. Hyatt, Common Interest
Communities: Evolution and Reinvention, 31 J. MARSHALL L. REv. 303, 319 (1998).
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to enforce and steward the servitude scheme.2 ' The legal vehicle to
accomplish this was a scheme of covenants (real covenants and
equitable servitudes) and easements. These subdivisions were seen as
serving important, then emerging and still valued social policies-
protection of the family home, fostering a positive communal setting
for families and children, efficiently offering recreation facilities at a
shared cost, and use of democratic principles of self-governance. 2

Early on in the subdivision process, the developers and their legal
counsel were not as sophisticated as they would eventually become in
conceptualizing and structuring the legal arrangements. Many
simply did not pay attention to the perpetuity issue-the fact that
under traditional doctrines, easements and covenants would last
forever unless they were specifically limited, which many failed to
do. 21 3 The failure to provide flexibility, however, is not limited to the
drafters. Over the passage of time, issues related to perpetuity have
worked their way through the courts. Many courts do not understand
the need to inject flexibility into these perpetual arrangements in
order to make them effective and even viable. They instead slavishly
follow contract values and rigidly adhere to the written document.
Some courts do get it right, though, and go beyond a strict
construction approach. They apply a flexible solution that the
current owners must have intended when they purchased the
property and that is necessary for the viability and health of the
subdivision scheme.1 4 Consider these examples, the first set dealing
with the operation of the community and the second with the subject
matter of the covenants.

In terms of operation of the community, some of the original
subdivision covenants provided for fixed amounts of annual dues for
maintenance of common areas. These amounts proved insufficient
over time with inflationary pressures and the need to do restorative
work. Most courts, however, permit dues increases only if the
covenant specifically so provided and the courts will not generally

211. Korngold, Owners Associations, supra note 57. For an examination of one of
these developments, see Gerald Korngold, The Emergence of Private Land Use Controls in
Large-Scale Subdivisions: The Companion Story to Village of Euclid v. Ambler Realty Co.,
51 CASE W. REs. L. REv. 617, 625 (2001) [hereinafter Korngold, Village of Euclid].

212. See generally Beverly Island Ass'n v. Zinger, 317 N.W.2d 611, 613 (Mich. Ct.
App. 1982); Swaggerty v. Petersen, 572 P.2d 1309, 1313 (Or. 1977).

213. See, e.g., Moseley v. Bishop, 470 N.E.2d 773, 773 (Ind. Ct. App. 1984); Hillis v.
Powers, 875 S.W.2d 273, 273 (Tenn. Ct. App. 1994); Thayer v. Thompson, 677 P.2d
787, 787 (Wash. Ct. App. 1984); see also RESTATEMENT (THIRD) OF PROP. § 4.3 (2000).

214. This is a different matter than the use of extrinsic evidence to determine and
apply the intent of the original parties in Scenarios 1 and 2. It is certainly appropriate
for the courts to consider what the current owners intended when they made their
deals.
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impose an increase without such clear authorization. 5 Contrary
holdings are rare, albeit praiseworthy.2 Similarly, where there is no
provision at all to pay dues in the original documents, courts have
usually refused to imply such a covenant even though there are
common areas requiring maintenance included in the original
scheme.2 7

Covenants have at times perpetrated a major assault on human
dignity and value. In the past, subdivision covenants were shamefully
employed to bar racial minorities (notably African Americans and
Asian Americans) and religious minorities (notably Jews) from
owning homes within the community.2 "' The law of property was
unfortunately not up to the task of voiding these covenants as
violating public policy, and it was left to the United States Supreme
Court to broadly read "state action" to find that they violated the
Fourteenth Amendment.

2 9

Problems with the subject matter of covenants can be exacerbated
with the change of communal norms over time. One variety of
covenants limits ownership and occupancy within a subdivision to
"traditional" single families, defined in the document.220  These

215. See, e.g., Loganecker v. Diamondhead Country Club, 760 So. 2d 764, 771
(Miss. 2000); Sanderson v. Hidden Valley Fishing Club, 743 S.W.2d 486, 487 (Mo. Ct.
App. 1987); Beech Mountain Prop. Owners' Ass'n v. Seifar, 269 S.E.2d 178, 183 (N.C.
Ct. App. 1980); Birchwood Lakes Cmty. Ass'n v. Comis, 442 A.2d 304, 307 (Pa. Super.
Ct. 1982).

216. See, e.g., Covlin v. Carr, 799 S.W.2d 153, 157-58 (Mo. Ct. App. 1990) (allowing
an increase of dues above the original fifty cents per foot of frontage to cover security
patrols necessitated by high crime in the area and to prevent dissenting owners from
getting a free ride; basing its decision on the overall intent of the regime to create "a
desirable residential section"). There is no contradiction between advocating for a
flexible interpretation of the dues covenant in these cases and calling for a plain
meaning construction in general deed interpretation in Section IV.A, supra. In both
situations, the focus is on the legitimate expectation of the current owner at the time
that owner purchased the property. In the earlier discussion that expectation could
only extend to what that owner could reasonably take the recorded document to
mean; in the subdivision context, the owner would understand that he or she is
purchasing a property in a functioning, community living arrangement and can
legitimately expect the benefits and burdens that come with that.

217. See, e.g., Lakeland Prop. Owners Ass'n v. Larson, 459 N.E.2d 1164, 1168 (111.
App. Ct. 1984); Amana Soc'y v. Colony Inn, Inc., 315 N.W.2d 101, 115 (Iowa 1982);
Woodland Beach Prop. Ass'n v. Worley, 252 A.2d 827, 831 (Md. 1969); Mercury Inv.
Co. v. F.W. Woolworth Co., 706 P.2d 523, 529-30 (Okla. 1985). Some other courts,
fortunately, reject this view. See, e.g., Island Improvement Ass'n v. Ford, 383 A.2d
133, 133 (N.J. Super. Ct. App. Div. 1978); Sea Gate Ass'n v. Fleischer, 211 N.Y.S.2d
767, 767 (N.Y. 1960); Meadow Run & Mountain Lake Park Ass'n v. Berkel, 598 A.2d
1024, 1026 (Pa. Super. 1991); RESTATEMENT (THIRD) OF PROP. § 6.5 (2000).

218. Korngold, Village of Euclid, supra note 211, notes 107-24 and accompanying
text.

219. Shelley v. Kraemer, 334 U.S. 1, 19, 23 (1948). Such restrictions, though
unenforceable, still remain of record. Motoko Rich, Restrictive Covenants Stubbornly
Stay on the Books, N.Y. TIMES, Apr. 21, 2005, at D1.

220. Korngold, Single Family, supra note 50, at 979-83.

2007] 1573



AMERICAN UNIVERSITY LAW REVIEW

covenants do not account for the monumental changes in living
arrangements within American homes, now common in the twenty-
first century. Because the intrusion on personal autonomy of
residents is so great, free alienability principles should trump
freedom of contract notions, and courts should deny strict
enforcement of these agreements. For doctrinal support to strike
these covenants, courts can rely on the touch and concern rule, 22 ' a
prohibition of enforcement of covenants violating public polic, 222 or

a rule that enforces only covenants that prevent harmful spillovers on
the rest of the community and do not limit choices within the privacy
of the family home.2 Subject matter has continued to present
contract/autonomy conflicts, such as with subdivision prohibitions on
flying flags. Courts have usually addressed these as a Constitutional
issue, with some reaching to find state action by the association and

224so striking the bans. Ultimately the United States Congress
preempted the issue with the Freedom to Display the American Flag
Act of 2005.2 5

Therefore, the subdivision experience has demonstrated that, as a
general matter, subdivision covenants should be enforced as written
because of their efficiency and freedom of choice benefits. Their
perpetual nature, however, may require rare deviations under free
alienability theory from the constraints that they impose on personal
behavior and expression. A regime of potentially perpetual property
rights is most effective and valuable when there are built-in safety
valves. For example, drafters have learned to provide for limited
duration of subdivision schemes through termination after a fixed

226term unless a set percentage of owners agrees to renew or for an
automatic renewal after the initial term unless a set percentage

221. The touch and concern rule was an inartful device to police subject matter
and has been rejected by the new Restatement. RESTATEMENT (THIRD) OF PROP. § 3.2
(2000); A. Dan Tarlock, Touch and Concern is Dead, Long Live the Doctrine, 77 NEB. L.
REv. 804, 804 (1998).

222. Korngold, Private Land Use Arrangements, supra note 104, § 10.02.
223. Architectural controls should be permitted, as long as they are applied

reasonably, since design of a home can have a severe impact on the value and
aesthetic of neighboring properties.

224. See, e.g., Gerber v. Longboat Harbor N. Condo., Inc., 724 F. Supp. 884, 886
(M.D. Fla. 1989), vacated in part, 757 F. Supp. 1339 (M.D. Fla. 1991); see also Comm.
for a Better Twin Rivers v. Twin Rivers Homeowners' Ass'n, 890 A.2d 947, 962-63
(NJ. Super. 2006) (concerning political signs and other issues), cert. denied, 897 A.2d
1061 (2006); Joe Kollin, Condo Rule Against Mezuza is Discriminatory, Resident Says, S.
FLA. SuN-SENTINEL, Feb. 3, 2007, at B6.

225. Freedom to Display the American Flag Act of 2005, Pub. L. No. 109-243, 120
Stat. 572 (2005).

226. See, e.g., Sampson v. Kaufman, 75 N.W.2d 64, 66 (Mich. 1956); Lake
Wauwanoka, Inc. v. Spain, 622 S.W. 2d 309, 310 (Mo. Ct. App. 1981).
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terminates. 27 On other issues where drafters have failed to provide
needed flexibility, courts and legislatures should respond with
creative solutions.228

2. Conservation easements

The touchstone of conservation easements has not been flexibility
but rather strict adherence to the status quo. These perpetual
property interests are designed to forever preserve the current
natural or ecological state of the burdened property. Conservation
easements serve the important societal goal of conservation,
especially in the face of ongoing development. However, the
perpetual nature of these interests-reflecting a choice made by the
original parties-may, in some situations, create intractable
problems. Freedom of contract principles are dominant in the
conservation easement movement, sometimes at the expense of
fundamental free alienability values.

A conservation easement is a negative restriction that prevents the
owner of the burdened land from altering the natural, open, scenic,
or ecological features of the land.22" Governmental entities have held
conservation easements in the past.2 30  Over the past thirty years,
private non-profit organizations have been permitted to own them,23'
most usually through the passage of the Uniform Conservation
Easement Act. The Act helped overcome the traditional hurdle to
the holding of in gross interests. 23 2 It also used the term "easement"
even though the conservation interests most closely resemble a

227. See, e.g., Shalimar Ass'n v. D.O.C. Enters., Ltd., 688 P.2d 682, 684 (Ariz. Ct.
App. 1984); Bob Layne Contractor, Inc. v. Buennagel, 301 N.E.2d 671, 674 (Ind. Ct.
App. 1973).

228. See RESTATEMENT (THIRD) OF PROP. § 7.1 (2000) (providing for extensive
modification of covenants to get flexibility.); Uniform Common Ownership Interest
Area Act § 2-117, 7 U.L.A. 72, 73 (2002) (allowing an amendment when at least sixty-
seven percent of the votes in the association are allocated); id. § 2-118(a) (permitting
termination by vote when at least eighty percent of total votes agree).

229. See Uniform Conservation Easement Act § 1, 12 U.L.A. 170 (1996);
RESTATEMENT (THIRD) OF PROP. § 1.6 (2000); Gerald Korngold, Privately Held
Conservation Servitudes: A Policy Analysis in the Context of In Gross Real Covenants and
Easements, 63 TEX. L. REv. 433, 433 (1984) [hereinafter Korngold, Conservation
Servitudes]; see also Roger Cunningham, Scenic Easements in the Highway Beautification
Program, 45 DENV. L.J. 167, 167 (1968); Ross D. Netherton, Environmental Conservation
and Historic Preservation Through Recorded Land-Use Agreements, 14 REAL PROP. PROB. &
TR.J. 540, 540 (1979).

230. See, e.g., Coons v. Carstensen, 446 N.E.2d 114, 115 (Mass. App. Ct. 1983);
Kamrowski v. State, 142 N.W.2d 793, 795-96 (Wis. 1966).

231. See, e.g., United States v. Blackman, 613 S.E.2d 442, 44749 (Va. 2005).
232. Uniform Conservation Easement Act § 4(1). For cases barring in gross

enforcement of covenants under traditional rules, see Marra v. Aetna Constr., 101
P.2d 490, 493 (Cal. 1940); Orenberg v. Horan, 168 N.E. 794, 796 (Mass. 1929);
Minch v. Saymon, 233 A.2d 385, 388-89 (N.J. Ch. 1967).
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negative (restrictive) covenant. Conservation easements are
perpetual, as provided for in the Act.2 33 This reflects the firm belief
by conservation proponents that the land must be permanently
preserved in order to achieve conservation goals.234 Moreover, the
Internal Revenue Code, which provides a public subsidy for the
donation of conservation and historic preservation easements to
charitable organizations, requires that the interest be perpetual in
order to qualify.239

Conservation easements reflect an important new attitude towards
American land. Rather than seeing property only as an asset to be
developed and exploited, over the past four decades we have
witnessed a burgeoning environmental consciousness in this country
and a desire to preserve our natural and historical heritage.23 6

Conservation easements are especially attractive since they do not
require the high acquisition expenses of fees, private rather than
governmental funds are expended initially and in ongoing
supervision, and government's role is limited in favor of private
action.2 7

Despite the great benefits of conservation easements, their
perpetual nature and lack of flexibility may present several major
problems for future generations. First, notions of what should be
conserved and methods of preservation may evolve over time, so that
immutable conservation easements may not fulfill their stated goals
in the future.38 Moreover, there may come a point in the future
when the public interest for economic development of a parcel may
outweigh the conservation goal.23 9 Because the interest is held by a
(perhaps geographically distant) private organization rather than the

233. Uniform Conservation Easement Act § 2(c).
234. See United States v. Little Lake Misere Land Co., 412 U.S. 580, 597 (1972);

RUSSELL BRENNEMAN, PRIVATE APPROACHES TO THE PRESERVATION OF OPEN LAND 20
(1967); Netherton, supra note 229, at 542.

235. I.R.C. § 170(h) (4) (A) (iii) (1999). In 2003, there was a total of $1.49 billion
deducted under the I.R.C. for contributions of conservation and historic easements.

JANETTE WILSON & MICHAEL STRUDLER, INDIVIDUAL NONCASH CHARITABLE
CONTRIBUTIONS, 60 (2003), http://www.irs.gov/pub/irs-soi/03inccart.pdf.

236. See RICHARD BREWER, CONSERVANCY: THE LAND TRUST MOVEMENT IN AMERICA
57-77 (Univ. Press of New England 2003); RODERICK FRAZIER NASH, WILDERNESS AND
THE AMERICAN MIND 238-71 (3d ed. 1983).

237. Korngold, Conservation Servitudes, supra note 229, at 443-47. Note, however,
the public subsidy through the I.R.C. deduction.

238. Julia D. Mahoney, Perpetual Restrictions on Land and the Problem of the Future, 88
VA. L. REv. 739, 762 (2002).

239. American Museum of Natural History, Theodore Roosevelt Quotes,
http://www.amnh.org/common/faq/quotes.html (last visited June 24, 2007) ("The
nation behaves well if it treats the natural resources as assets which it must turn over
to the next generation increased; and not impaired in value. Conservation means
development as much as it does protection.").
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local government, this key matter of local land use will not be the
subject of public policy debate based on the democratic process but
rather left to a private group with a predetermined agenda.20 This
absentee veto power is potentially harmful. It might also raise class
issues where a conservation organization favors preservation over
economic development needed by working families or where
conservation easements are used as private "large-lot zoning" to bar
affordable housing.24'

There may be stewardship problems as well if the conservation
organization lacks the resources to monitor and enforce the
easement. This would deny the public the benefit of a desirable and

242publicly subsidized conservation restriction. 42 Similarly, since
conservation easements are in effect covenants in gross (i.e., the non-
profit does not have to own a neighboring property benefited by the
restriction),243 it may be difficult to locate the owner of the interest.
This would make it difficult or impossible to negotiate the release or
amendment of the conservation easement. 244

In the face of these significant challenges raised by perpetuity, the
public is left to common law doctrines designed for other situations
to attempt to re-shape the perpetual conservation easement.2 5

Combined with the statutory framework of the Uniform Act and the
Internal Revenue Code incentive for perpetuity, flexibility cannot
easily be accommodated in current conservation easement law.

240. As detailed in Scenario 5, eminent domain may no longer be an option to
wipe out the conservation easement if the underlying purpose is economic
development.

241. Korngold, Conservation Servitudes, supra note 229, at 457-63. Consider, for
example, the recent dispute between environmentalists seeking to preserve scenery
and immigrant laborers crowded into housing in Monterey, California. Miriam
Jordan, In Tony Monterey County, Slums and a Land War, WALL ST.J., Aug. 26, 2006, at
Al; seeJim Staats, Crowd Rips Habitat for Humanity Proposal, MARIN INDEP. J., Jan. 17,
2007, www.marinij.com/marin/ci_5029025 (chronicling four affordable housing
units criticized for causing an alleged increase in traffic and being out of character
with neighborhood); Brad Wolverton, Conservation Charities Come Under Questioning by
the Senate, CHRON. OF PHILANTHROPY, June 23, 2005, at 4.

242. Carol Necole Brown, A Time to Preserve: A Call for Formal Private-Party Rights in
Perpetual Conservation Easements, 40 GA. L. REV. 85, 142 (2005); Jessica E. Jay, Land
Trust Risk Management of Legal Defense and Enforcement of Conservation Easements:
Potential Solutions, 6 ENVTL. LAw. 441, 496 (2000); Lisa Black & Courtney Flynn,
Couple Sue Neighbor Over Use of Conservation Land, CHI. TRIB. (Metro North Shore Ed.),
Dec. 1, 2005, at 1.

243. Supra Section lII.A.1 .b.
244. For a discussion of the loss of property interests from the common pool, see

Michael Heller, Tragedy of the Anticommons: Property in Transition from Marx to Markets,
111 -IHARv. L. REV. 621, 687 (1998).
245. Susan F. French, Perpetual Trusts, Conservation Servitudes, and the Problem of the

Future, 27 CARDozo L. REV. 2523, 2526 (2006); Nancy McLaughlin, Rethinking the
Perpetual Nature of Conservation Easements, 29 HARV. ENVTL. L. REV. 421, 426-27 (2005).
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Future generations will have to suffer the ironclad choices that were
made for them.

Perpetuity certainly has it attractions, both in the case of
subdivision covenants and conservation easements. Freedom of
contract and the language of the governing instrument should not
lightly be ignored. Yet, as this Section has shown, there are rare
occasions where flexibility is essential, and the contract value must
yield to alienability concerns in order to protect future generations.

E. Scenario 5: The End of the Eminent Domain Trump Card?

Kelo v. City of New London246 was correctly decided. Despite the
overwhelming criticism of the Court's decision, the result and
doctrine announced in the case preserve for future generations an
essential tool for them to remedy the missteps of the past and
develop community-based, land use plans that will meet the currently
unknowable, ultimately pressing needs of the future.24

' The Court's
permitted intrusion on property/contract rights strikes the
appropriate balance.

In Kelo, the city of New London responded to decades of economic
decline by entering into a collaborative arrangement with a nonprofit
organization ("NLDC") to revitalize the city's business base. After
public hearings, NLDC developed an integrated development plan
for ninety waterfront acres in New London. The plan, involving 115
private properties and thirty-two acres of former Navy land, received
city council and state approval. The planned development included
new residences, a hotel, a park and marina, and major office and
retail space. When NLDC initiated condemnation proceedings
pursuant to the plan, several private homeowners (Petitioners)
objected. The public was willing to pay for these properties; the issue
was whether the land was being taken for a "public use" under the
Fifth Amendment.

2 48

The Kelo Court rejected two challenges to the "public use"
requirement. First, it did not matter that Petitioners' land was not
"blighted" in order to find a valid "public use." The Court instead
deferred to the legislative determination (based on a thorough
deliberation and a comprehensive plan) and the principle of
federalism. The city's goal of "economic rejuvenation" and its belief
that it was necessary and would be beneficial to the community was

246. 545 U.S. 469 (2005).
247. Id. at 489-90.
248. Id. at 474.
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