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PLUGS, HOLES, FILTERS, AND GOALS:
AN ANALYSIS OF LEGISLATIVE ATTITUDES
M.B.W. SINCLAIR*
Humans use language for many different purposes: we may, as
grammar books suggest is basic, make empirical assertions about the state
of the world; but we also praise, blame, thank, apologize, express wishes,
hopes and doubts, ask questions, and give orders. The variety is endless.
A legislature, in contrast, is extremely limited: one does not find statutory
questioning, pleading, cajoling or apologizing. One foundational theorist,
John Austin, argued that legislatures are limited to one, and one only,
kind of linguistic performance: giving orders.' Although clearly neither
as limited as Austin would have it, nor as diverse as in ordinary human
discourse, legislative purposes can and do show variation. This article is
about the variation in legislative purpose and its consequences. 2
To what extent does this variety infect and affect legislation?
Underlying this investigation is the simple idea that legislative law-making
is, among other things, linguistic performance, linguistic work. 3 Words
are tools, but they are tools that can be put to work in a variety of ways.
Legislatures naturally exploit that variety. Can we usefully categorize
some of the different ways in which legislatures put language to work?
* Professor, New York Law School. I wish to thank Professor Ross Sandler,
Phillip Costello, Melissa Osborne, and Emily V. Sinclair for their advice and criticism
of earlier drafts.
1. See JOHN AUSTIN, THE PROVINCE OF JURISPRUDENCE DETERMINED 18-37
(1832). In The Province of Jurisprudence Determined-one of the most carefully
thorough, influential, and boring law books ever composed-Austin argues not that
statutes are orders, but that all laws are commands. Id.
2. There are many other interesting differences between ordinary interpersonal and
legislative discourse. For example, human beings can supplement both written and
spoken language with actions, gestures, diagrams, and a host of other devices as aids and
enhancements. Legislatures are more limited; they can use only the printed word. A
legislature cannot gesticulate, point, stamp its foot, or use intonations and emphases.
Although sentences are the fundamental unit of linguistic discourse, human speakers
commonly, and writers too often, fail to use complete sentences. Our grammatical
failures may be as various as they are commonplace, deliberate or accidental, yet we can
as competent speakers recognize them as such. Legislatures, perforce, are more
considered, careful, and thorough; they enact only grammatical sentences. Their
audience, after all, is not easily able to ask for a restatement or clarification.
3. This idea underlies earlier works in the pragmatics of statutory interpretation.
See, e.g., M.B.W. Sinclair, Law and Language: The Role of Pragmaticsin Statutory
Interpretation,46 U. PITT. L. REV. 373 (1985); Geoffrey P. Miller, Pragmaticsand the
Maxims of Interpretation, 1990 WIs. L. REV. 1179.
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Are there systematic consequences of those differences? Could explication

of such differences lead to a refinement of the intuitions that drive
statutory interpretation? This article explores and offers answers to these

questions using the basic semantic and pragmatic theories of propositional

attitudes. 4
Part I, Law as Linguistic Performance, compares legislation with
ordinary linguistic performance and introduces the idea of propositional
attitudes. Part II, captioned Legislative Attitude and a Classificatory
Scheme for Statutes, introduces "Plugs, Holes, Filters, and Goals" as an
analytic frame for legislative attitudes, and independent, non-definitional
indicia that enable us to discriminate these categories without circularity.'
Part III, How Such an Analytic FrameworkMay Help Solve Problems, is
critical and poses the question: What use is this analysis in the practical
world of judges and lawyers? I argue that it provides a basis for drawing

important distinctions in statutory interpretation and in the way stare
decisis works among decisions involving statutes.

4. It has been argued that there is no such thing as legislative intent, purpose, or
will, and that legislatures are comprised of legislators who may have different intents or
none at all in voting for a particular statute. For example, Max Radin stated that, "[a]
legislature certainly has no intention whatever in connection with words which some two
or three men drafted, which a considerable number rejected, and in regard to which
many of the approving majority might have had and often demonstrably did have,
different ideas and beliefs." Max Radin, Statutory Interpretation, 43 HARV. L. RaV.
863, 870 (1930). To the extent that this argument holds, there will similarly be no
legislative attitude, but a disaggregated collection of attitudes. The argument has again
become fashionable. See Frank H. Easterbrook, Statutes'Domains, 50 U. CHI. L. REv.
533 (1983). Its present state is well presented in the rather brilliant first chapter of
Professor Eskridge's book on statutory interpretation. See WILLIAM N. ESKRIDGE, JR.,
DYNAMIC STATUTORY INTERPRETATION 13-47 (1994). I believe these arguments are not
successful. Our legislatures do not enact laws arbitrarily, at random, or willy-nilly; they
enact them for some reason and no more than that need here be meant by "legislative
intent/purpose." So, while noting the need for a defense of the existence or coherence
of these concepts, for the remainder of this article I shall simply rely on the traditional
conception of legislatures as having attitudes, wills, intents, and purposes.
5. See David Schoenbrod, Goals Statutes and Rules Statutes: The Caseof the Clean
Air Act, 30 UCLA L. REv. 740 (1983) (productively drawing the distinction between
"goal statutes" and all other statutes which fall under the rubric "rule statutes"). The
basis on which Professor Schoenbrod distinguishes goal statutes is quite different from
the one I use, but I take every advantage I can of his ground-breaking work.
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I. LAW AS LINGUISTIC PERFORMANCE

A statute is at the very least a set of words obeying the grammatical

rules of the language-a sentence or a set of sentences. 6

To be a statute,

a set of sentences also must, in Ronald Dworkin's felicitously turned

phrase, have the appropriate "pedigree.'
is

also,

by

communication,

necessity,

legislation

But law-making by legislation

communicative

social

behavior;

would be both practically

and

absent

legally

ineffectual.'
The concept of an accessible empirical description within a statute, a
description of behavior that could take place in the real world, has long
dominated our ideas of statutory interpretation. A statute should in some
way guide or delimit the behavior of a person coming within its ambit, or
facilitate legal action in a specific way: "Law is a rule and measure of acts
whereby man is induced to act or is restrained from acting."'
This
behavioral guide or limitation is found in the empirical proposition at the
core of the statute. Find that core description, and you can advise your
client what to do or not to do, or you can tell whether a person's past
behavior fits ("guilty") or does not fit ("not guilty"). More than four
6. Of complicated statutes Judge Learned Hand remarked: "[B]ut that one cannot
help wondering whether to the reader they have any significance save that the words are
strung together with syntactical correctness." Learned Hand, Thomas Walter Swan, 57
YALE L.J. 167, 169 (1947).
7. RONALD DWORKIN, TAKING RIGHTS SERIOUSLY 17 (1977). In the United States
the pedigree rules-the secondary rules that govern the legislative process-require
enactment by the legislative branch of government and approval by the executive branch.
See, e.g., Abbot Low Moffat, The Legislation Process, 24 CORNELL L.Q. 223, 223
(1939); WILLIAM J. KEEFE & MORRIS S. OGUL, THE AMERICAN LEGISLATIVE PROCESS
35 (1985); WOODROW WILSON, CONGRESSIONAL GOVERNMENT 69 (1885). Or, see any
of the numerous in-print casebooks on legislation.
8. Unless the governed can know of an enactment, they cannot comply with or
violate it; a person cannot be bound by a law of which he or she has no notice. See
SAINT THOMAS AQUINAS, THE TREATISE ON LAW 118 art. 1, 135 art. 3 (R.I. Henle ed.
& trans., 1993); SIR WILLIAM BLACKSTONE, EHRLICH'S BLACKSTONE 11 (J.W. Ehrlich
ed., 1959); LON L. FULLER, THE MORALITY OF LAW 34-35, 39 (1964); JOHN LOCKE,
TWo TREATISES OF GOVERNMENT §§ 56, 136 (1690); see also Lambert v. California,
355 U.S. 225 (1957); Grayned v. City of Rockford, 408 U.S. 104, 108 (1972). In the
extreme, this will mean that a statute in a language foreign to that spoken by the subjects
will be unenforceable. See, e.g., In re Lockett, 178 P. 134 (Cal. 1919) (finding a statute
prohibiting fellatio unconstitutional because "fellatio" is not an English word).
9. AQUINAS, supra note 8, at 124.
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hundred years ago Edmund Plowden, a British court reporter, came up
with a colorful horticultural metaphor:' °
And the Law may be resembled to a nut, which has a shell and
a kernel within, the letter of the law represents the shell, and the
sense of it the kernel, and as you will be no better for the nut if
you make use only of the shell, so you will receive no benefit by
the law, if you rely only upon the letter, and as the fruit and
profit of the nut lies in the kernel, and not in the shell, so the
fruit and the profit of the law consists in the sense more than in
the letter." .
This kernel might be called the "propositional content" or the "descriptive
content" of the statute.' 2 The preliminary burden of this paper is to
show that to rely upon this "kernel" alone is neither sufficient nor
satisfactory.
Plowden's metaphor also holds true for ordinary linguistic
communication: at its core each sentence has one or more simple
declarative sentences. We modify those simple underlying declaratives
in a variety of ways, making complex sentences to suit our social
purposes." In this respect, legislation, social conversation, and writing
of various kinds are not different. This paper will concentrate on one
variety of complex sentence, namely the kind that expresses a
propositional attitude. Scholarship to date has largely ignored the role of
propositional attitudes in legislation and statutory interpretation.
Recognizing its existence and function can clarify some of the intuitions
underlying judicial interpretive practice and resolve some of the current
academic debates.
We commonly use complex surface structures to express attitudes to
included declarative propositions. Statements of knowledge, belief, hope,
and determination are typical examples. "I hope that Mabel will bring
10. The metaphor is in a treatise style essay immediately following the case of

Eyston v. Studd, 75 Eng. Rep. 688, 695, 2 Plow. 459, 465 (1574).
11. Id.
12. It could also be called the "phrastic." See infra text accompanying notes 17-21.
13. This is the idea behind transformational grammar. We use a finite set of

transformations to produce complex surface structures from simple deep structures. See,
e.g., NoAM CHOMSKY, AsPECTs OF A THEORY OF SYNTAX (1965); JOHN T. GRINDER
& SUZETTE HADEN ELGIN, GUIDE TO TRANSFORMATIONAL GRAMMER (1973). So, for
example, "How tall is Harry?" comes from applying question formation rules to "Harry

is x-much tall" (where "x" is an unknown). "A dog with a blue nose stole my lunch"
comes from the two declaratives: "A dog ate my lunch" and "A dog has a blue nose"
by relativisation.
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Sacha to the party" expresses the speaker's attitude to the complement
proposition, "Mabel will bring Sacha to the party."" 4 The hearer
understands that this is about the speaker as well as about Mabel's
bringing Sacha to the party, and the quality of their compositional
relationship. The appeal of this sort of analysis is apparent. It fits our
intuition that in language the basic form is the simple declarative
sentence,' 5 and it facilitates evaluation for meaning, sense or nonsense,
or truth or falsity. 6 Most importantly, it allows us to separate that part
of an asserted sentence which we evaluate by reference to the speaker-his
or her attitude, intention and purpose-and that part which we evaluate by
reference to the world.
The English philosopher R.M. Hare demonstrated the importance of
the analysis of propositional attitudes for the understanding of moral
language. Hare focused on imperatives. 7 He suggested adopting the
Greek word phrastic for the descriptive aspect (or content) of a sentence,
and neustic for the imperative aspect (or mood) of a sentence used as a
command. 8 Using the example "Shut the door," he wrote:
I shall call the part of the sentence that is common to both moods
[imperative and descriptive] ('Your shutting the door in the
immediate future') the phrastic; and that part that is different in
14. The speaker's attitude need not be so overt: "I will give up smoking this
semester" expresses the speaker's determination about the future state of affairs given in
the empirical proposition "I give up smoking" rather than a description of a present one,
or even a prediction; "I must give up smoking" expresses a moral obligation to the same
proposition; "Will I give up smoking?" questions whether it will ever be true.
15. This, the simple empirical description in indicative mood, is the sort of
proposition that Russell and Whitehead would prefix with the assertion symbol, "I-"See RUSSELL & WHITEHEAD, 1 PRINCIPIA MATHEMATICA i.9 (1912).
16. This analysis is known as the "propositional account." It may fit these
superficial intuitions, but it is not adequate to represent propositional attitudes generally.
It assumes that the speaker's attitude is to the complement proposition as such, rather to
the entities picked out by the nouns and the relations among them that the proposition
asserts. As Cresswell has demonstrated, the latter, the "de re account," is necessary to
capture many of the ordinary as well as the richer semantic properties of propositional
attitudes. See M.J. CRESSWELL, STRUCTURED MEANINGS (1985); M.J. Cresswell & A.
von Stechow, De re Belief Generalized, in 5 LINGUISTICS & PHILOSOPHY 503 (1982);
JERRY A. FODOR, REPRESENTATIONS 177-203 (1981). For the purpose of analyzing
legislation, the distinction probably does not matter. It is, however, almost certainly
significant to the dispute as to whether a legislature has any intent.
17. See R.M. HARE, THE LANGUAGE OF MORALS 16 (1961).
18. See id at 17-31.
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the case of commands and statements ('yes' or 'please'), the
neustic.'9
Perhaps unfortunately, neither these terms nor Hare's distinction has
received much attention in legal literature.' Nevertheless the distinction
is important. The descriptive core of what the legislature says, the kernel
of the statutory nut, is the phrastic. Less intuitively straightforward is the
role of the neustic in understanding legislation. I shall argue that not all
legislation has exactly the same neustic: not every enacted sentence,
whether prefixed by "Be it enacted that:" or not, is alike in the
legislature's attitude to it. Further, differences in statutory neustic,
differences in the attitude of the legislature to the phrastic, can have
significant jurisprudential consequences."
If statutes are the speech of a legislature, what can we say of the
legislative attitude to the declarative propositions included? In Plowden's
metaphor, what can we say about the shell of the legislative nut? In his
very influential analysis, John Austin, the founder of modern legal
positivism, said all statutes exhibit a single, uniform kind of propositional
attitude: imperative.
Austin wrote in immensely elaborate detail that a law is a command
that is issued by a sovereign, set to a general class of persons, and which
carries a penalty for noncompliance.' Legislative attitude, according to
Austin, was always and only imperative. Of course, at that time, he had
to struggle with the legal status of common law. We need not repeat that
struggle here as statutory law is, at least, issued by some sort of
identifiable authority. Applying Austin's formulation, we would expect
legislation to be in the imperative mood: "Do thus and so!," where "thus
and so" is the descriptive content. Or, because a legislative command
must be set to a specified class of subjects of the sovereign: "All those
who are x, y, and z, do thus and so!"
One immediate problem is that we just do not find many statutes that
look like commands. Commands-like "Wash your hands! "-are typically
present tense, declarative sentences with a second person pronominal
19. Id. at 18.
20. But see Vincent A.Wellman, PracticalReasoning and Judicial Justification:

Toward an Adequate Theory, 57 U. COLO. L. REv. 45, 88 & nn.196-97 (1985).
21. Hare explained his choice of these words: "Readers of Liddell and Scott's Greek
Lexicon will recognize the appropriateness of these terms. 'Phrastic' is derived from a
Greek word meaning 'to point out or indicate' and 'neustic' from a word meaning 'to
nod assent.'" HARE, supra note 17, at 18. Despite the appropriateness of Hare's
terminology, and its established place in the philosophy of moral language, legal usage
has not adopted it.
22. See AUSTIN,

supra note 1, at 18-37.
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subject deleted.' Thus, "Wash your hands!" is derived from "You wash
your hands" (which may be said to be the descriptive content of the
command-the act of washing your hands). Statutes come in all sorts of
grammatical forms, but the command (characteristic of those paradigmatic
laws, the Ten Commandments) is not often found among them.24
Yet one cannot escape the germ of plausibility in the command theory
that limits on our behavior are set by statutes, which also prescribe
sanctions for their violation. That is, after all, the intrinsic content of a
command not to do something. We do look to statutes in order to guide
the actions of our clients, and when we do, it is the statute's behavioral
prescriptions that we analyze and apply, which looks very similar to
following orders. So one might argue that the failure to use the
grammatical form of a command is of little consequence and that for
convenience we use forms that do not look like commands, but only to
include more easily the scope and the penalty into the statute.
This will seem like "shoe-horn logic" if one looks at examples. Max
Radin wrote:
Section 192 of the PENAL CODE of the state of California
reads as follows:
"Manslaughter is the unlawful killing of a human being
without malice. It is of two kinds."
This surely is no command to anyone. It is a definition, an
incomplete one, but one not quite valueless.
Then, upon
specifying the two kinds, Section 193 goes on:
"Manslaughter is punishable by imprisonment in the state
prison, not exceeding ten years."
You see the difference is rather marked. We might say that
no one is really commanded not to kill. We have a statement-a
conditional statement.
Such and such acts are classed as
23. See GRINDER & ELGIN, supra note 13, at 76-79; ROBERT P. STOCKWELL ET

633-71 (1973).
24. Sometimes the subject is left in: "Thou shalt not ... !" Max Radin wrote:
Those statues which are indubitable commands are then the commands of

AL., THE MAJOR SYNTACTIC STRUCTURES OF ENGLISH

real persons who can be identified and could have been seen with physical
organs of vision. The question is, whom are they commanding?
In the case of the Ten Commandments, which constitutes the idealized
model of all law, the persons commanded are clear enough. "Thou shalt not
kill." "Thou shalt not steal." The "thou" in these expressions, whatever it
may have meant originally, undoubtedly now refers to every human being.
Every single person is addressed and every single person is commanded to
refrain from these acts. It could not be clearer or more peremptory.
Max Radin, Solving Problems by Statute, 14 OR. L. REV. 90, 91-92 (1934).
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manslaughter. Whoever does these acts-that is, if any one does
them-he is punishable in a certain way.2s
But, even so, Radin did not abandon the command theory. Exemplifying
how captivating the command theory is, he attempted to save it by arguing
that statutes are orders to officials.
There is, as a matter of fact, a command implied in the word
"punishable," which here means not merely "may be" but
"should be punished." That is to say, the proper officials are
ordered to punish the thief or murderer. These proper officials,
although they are not mentioned in this particular statute, are
mentioned in other parts of the statute-book, that is, in other
statutes. We can readily find them. These persons, and these
only, are commanded to punish thieves and murderers. Not only
is the command addressed to them exclusively, and not to
everyone, but it is part of our system that everyone else is
forbidden to perform this act of punishment. It is as much the
duty of everyone else to refrain, as it is the duty of this small
number of officials to act.'
This is not entirely implausible, and Radin made a fair fist of addressing
the more obvious objections to it. For example, to the question "Why
should we, the public, consult or feel constrained by commands to
officials?" he answered that we have a very great interest in the
circumstances under which officials will be under a duty to punish us.27
However, Radin's attempted rescue of Austin's command theory has
simply too many problems. Statutes are addressed to the persons whose
behavior is regulated by them, not to officials who may or may not do the
regulating. We typically understand that a command or order carries
some express or implied sanction for noncompliance. As orders to
officials to inflict sanctions, statutes explicitly do not do so. On the
contrary, they commonly explicitly include a specification of a sanction on
the offending non-official. And, if a statute is a command to an official,
why must it be promulgated to the public to be effective? Radin's
answers-that his theory fits both the maxims "ignorance of the law
excuses no one"2 and "the fact that the statute is now generally
published-must be published-and made available to everyone, creates
25. Id. at 91-92.
26. Id. at 92.
27. See id. at 93.

28. Id. at 95.
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and is meant to create for every official an enormously large board of
watchful critics" 29-seem lame and beside the point, respectively.
There are statutes that do not fit even the loosest of command
theories. For example, there are the statutes that tell us who may do
something ("who mays"), or how to do something in legally effective
fashion ("how tos"): "An individual 18 or more years of age who is of
sound mind may make a will."30 Even in these cases we would extract
the descriptive content in order to advise our clients. The first has the two
descriptive propositions: "X [client] is an individual 18 or more years of
age" and "X [client] makes a will." The legislation gives permission to
implement this conjunction. The statute goes on to tell how a person who
satisfies that condition may make a legally effective will;3 it gives
instructions but does not command.32
Statutes, then, have a kernel of descriptive propositional content set
in a shell of legislative attitude. In some cases, legislative attitude may be
imperative; some statutes are indeed commands, as John Austin thought
all had to be. But, as we have seen, there are other possible legislative
attitudes such as giving permission or instruction. Before exploring
legislative attitudes, there are some further points to be made about
propositional content, its role in statutes, and how that differs from its role
in ordinary discourse.
If statutes-the communicative speech of a legislature 33-were
ordinary interactive communication, we would look for what it is that
makes the sentence, or its descriptive content, true or false. But a striking
feature of legislative discourse is that truth or falsity does not have the
central importance that it has in ordinary declarative conversation. "But
the norm enacted by legal authority . . . cannot be true or false, because
it is not an assertion about a fact-not a description of an object but a
prescription . . . ." Unlike conversation, it is neither important nor
29. Id. at 96.
30. See UNIF. PROBATE CODE

§ 2-501 (1993).

31. See id. § 2-502.
32. If one is sufficiently determined, the command theory can survive: instructions
are conditional commands, for example, "if you want to achieve X then do Y."
33. A legislature speaks only through its statutes. "[T]he constitutional power
granted to Congress to legislate is granted only if it is exercised in the form of voting on
specific statutes." Max Radin, A Case Study in Statutory Interpretation:Western Union
Co. v. Lenroot, 33 CAL. L. REv. 219, 223 (1945). "[T]he legislative will can be
communicated as effective law only if the legislature promulgates its views in the way
prescribed by the applicable constitution. The exclusive means by which a legislature

may create new law is enacting a statute or its procedural equivalent."
DICKERSON, THE INTERPRETATION AND APPLICATION OF STATUTES 9
34. HANS KELSEN, PURE THEORY OF LAW 73 (1967).

(1975).

REED
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relevant to expect of a legislature that its utterances be true. This is
because the underlying purpose of legislative discourse is not the
advancement or refinement of the knowledge shared by the legislature and
its audience.
Nevertheless, there are some features of statutes that we must evaluate
as quasi truth functional. A legislature surely ought not to require
behavior it knows or believes to be impossible; that impossibility would
be expressed in terms of the falsity of the statutory phrastic.35 We also
require of a legislature that it try to be consistent. Consistency is usually
explained in terms of truth: two propositions are inconsistent if they
cannot both be true. Although this does not apply to legislative
utterances36 (statutes), it is not difficult to find the correct analogue.37
Two statutes will be inconsistent if complying with one requires violating
the other.3
If possible, statutes should be consistent: any contemplated statute
should not require behavior forbidden by the set of statutes in place. Of
course the vast range of modern statutory coverage makes perfect
consistency an impossible condition to place on any new legislation. As
legislative enactments accumulate, there will develop an increasingly
35. We also have to make inferences from statutes, but the usual truth functional
inference rules for declarative sentences do not work consistently in all moods. That
they can fail for commands, for example, is familiar. Anthony Kenny makes the
argument succinctly:
One well-known example is the inference from 'Post the letter' to 'post the
letter or burn the letter.' Another might be the inference from 'Vote for the
Labour candidate' to 'Vote for somebody.' The inference from ',,ix'I'x' to
'3xIx' is perfectly valid; yet the first exhortation has hardly been obeyed by
somebody who obeys the second by voting for the Conservative candidate.
ANTHONY KENNY, WILL, FREEDOM AND POWER 73 (1975). Notice that voting for the
Labour candidate would satisfy the exhortation "Vote for somebody," which is a
direction of inference that would not work for sentences in the indicative mood.
36. See KELSEN, supra note 34, at 74.
Since legal norms, being prescriptions (that is, commands, permissions,
authorizations), can neither be true nor false, the question arises: How can
logical principles, especially the Principle of Exclusion of Contradiction and
the Rules of Inference be applied to the relation between legal norms, if,
according to traditional views these principles are applicable only to assertions
that can be true or false.
Id.
37. See John E. Coons, Consistency, 75 CAL. L. REv. 59 (1987), for a different
and more elaborate analysis of consistency in law.
38. Not much would be gained by the multifarious complication needed to put this
into truth functional form. This is especially so in light of the paradoxes one finds in
distributing deontic operators over truth-functional connectives. Standard truth-functional
logic does not give us clear results when we are outside the realm of declaratives.
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complex body of overlapping constraints that ever more closely limit
possible subsequent enactments. A consistency check for a proposed
statute is not only a practical impossibility, it is conceptually unreachable
because it would require investigation of all permutations of all the
possible factual consequences. When inconsistency is discovered, some
special decisional action is39 clearly required, or at least some measure of
relief should be available.
Legislation, like other linguistic communication, comes in sentences
that have a core of descriptive content delivered with an attitude, a
legislative force. That attitude is not always imperative nor can it always
be translated without loss into the imperative. In the next section, I shall
set up a categorization system for legislative force. The idea is not that
such categories exist or that they are rigidly or precisely demarcatable;
rather, the idea is simply that with a vocabulary we will be able more
readily to identify differences in legislative attitude and to draw out the
analytic consequences of those differences.
II. LEGISLATIVE ATTITUDE AND A CLASSIFICATORY
SCHEME FOR STATUTES

The governmental force given a statute by the legislature, in the most
general sense, is given by proper enactment. The pedigree rules for
lawfully enacting statutes determine that a particular string of words shall
be law. That the words "be law" is legislative intent at its most general.
However, the exercise of power by the legislature is not of a single,
homogeneous kind; different authoritative attitudes are possible. Among
the varieties, there are some aspects of statutory neustic (of legislative
attitude) that could influence our approach to the interpretation and
application of statutes. This section introduces a classification system for
the varieties of legislative attitude.
No law is ever written on a clean slate; there is always a background.
In the language of literary criticism, the discourse of statutes is "fraught
with background."'
Personal computers have given us useful jargon:
the "default position." The default position is what your software will do
unless you tell it otherwise. For example, my word processing program
39. Some of the more trivial putative rules of interpretation apply to this problem.
For example, take the later-enacted on the presumption that it amends preceding

inconsistent statutes by implication. See DICKERSON, supra note 33, at 228 n.31, 24950.
40. This expression is from ERICH AUERBACH, MIMESIs: THE REPRESENTATION OF
REALITY IN WESTERN LITERATURE 12 (Willard R. Trask trans., 1953). Auerbach was

contrasting the Biblical story of Abraham and Isaac with Homer's Odyssey, the former
being fraught with background, the latter not. It fits statutes well.
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writes each line single-spaced and with fully justified margins unless I do
something special to change it. Single spacing and full justification of the
margins are the default positions. Legislative force (statutory neustic)
represents the nature and extent of the legislature's intended disruption of
that background, or default position.
In the United States, the land of the free, the general default position
is said to be freedom. Unless some law tells you otherwise, you may do
anything without penalty. 4 Of course, we have to except most torts and
the kinds of behavior we would call common law crimes-that is, mala in
se. The kinds of thing anybody (except a socio- or psycho-path) knows
you do not do, and the kind of prohibitions that are preconditions of the
possibility of social life, we might call "default prohibitions." Apart from
the default prohibitions, our default position is freedom. We might still
enact a statute on a default prohibition to introduce structure, such as firstdegree murder and second-degree murder.42 For the most part, however,
legislation begins as a change in the default position. Legislation banning
contracts in restraint of trade is analogous to choosing fully justified
margins.
A. The Scheme: Plugs, Holes, Filters, and Goals
As a loose first pass at categorizing statutes according to their
legislative force, consider a four-part classification system: "plugs,"
"holes," "filters," and "goals. " ' It is not the only classificatory system
41. This should not be trivialized: it is obvious that our present societal background

is not the libertarian interpretation of "freedom." Nor, since the "Lochner era," is it the
complete freedom of contract of laissez faire idealogues. See Lochnerv. New York, 198

U.S. 45 (1905). Many would say that the structural limitations on freedom that define
a society are also general defaults. Gunther, in his comprehensive biography of Judge

Learned Hand, begins his account of the great judge's famous 1944 speech, The Spirit
of Liberty:
Liberty, he insisted, was not the "ruthless, the unbridled will"; it was not
"freedom to do as one likes. That is the denial of liberty, and leads straight
to its overthrow. A society in which men recognize no check upon their

freedom soon becomes a society where freedom is the possession of only a
savage few; as we have learned to our sorrow."
GERALD GUNTHER, LEARNED HAND: THE MAN AND THE JUDGE 542-49 (1994) (quoting
THE SPIRIT OF LIBERTY, reprintedin DILLIARD, THE SPIRIT OF LIBERTY 189, 189-91

(1952)).
42. See, e.g., N.Y. PENAL LAW §§ 125.25, 125.27 (McKinney 1987); CAL. PENAL
CODE § 189 (West 1970 & Supp. 1996).
43. Rhyme and alliteration have prompted at least as many ideas as hard thinking,
just as stylish turns of phrase have been responsible for as much bad law as hard cases.
The pen that gave us the memorable aphorism about falsely shouting fire in a crowded
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one might choose. 4 For example, an orthogonal classification based on
societal impact suggests itself: "prohibitives,"
"compulsives,"
"permissives," "exhortatives," and "implementives."
The former
classification fits better with the overall aim of statutory interpretation,
viz., to implement the intent of the enacting legislature. 4' The former
looks to the analogue in law of speaker's meaning; the latter looks more
to hearer's understanding. Nevertheless, I shall spend a little time on
implementives as they cut across legislative attitudes and provide many
interesting examples.
PLUG: A plug is a "thou shalt not," an absolute prohibition, or a
"thou shalt," an absolute command with minimum room allowed for
maneuver. A definition is thus a plug: within the set of sentences being
enacted, it tells how the word defined must be used. Of the "thou shalt
nots," the prohibition on killing other people is the easiest example. It
also illustrates a problem: there are very few pure plugs on the most
general background or default position because there are so few absolute
prohibitions. For example, we may prohibit killing other people, but in
some states we permit executions, and we exalt in killings in war.4' But
this argument is essentially verbal and turns on the description of the
behavior proscribed. If we look to default positions that are already
somewhat structured, pure plugs are easy to find-for example, the
Uniform Commercial Code's (UCC) imposition on the seller of a warranty
that the goods sold shall comply with their core descriptions is a plug.47
HOLE: A hole is a permissive.'
It says doing such-and-such is
theater also gave us "three generations of imbeciles is enough." Buck v. Bell, 274 U.S.
200, 207 (1926) (Holmes, J).
44. Nor is there any pretense to exhaustivity of the classification or exclusivity of
the classes.
45. See discussion infra Part HI.A.

46. The varieties of jurisprudential argument about a statute prohibiting killing are
wonderfully demonstrated in Lon L. Fuller, The Case of the Speluncean Explorers, 62
HARv. L. REV. 616 (1949).
47. See U.C.C. §§ 2-313 & 2-213 cmt. 4, 2-316(1) (1994).
48. The terms "plug" and "hole" were used by Judge Learned Hand, but somewhat
differently: "I know that these monsters [statutes such as the income tax code] are the
result of fabulous industry and ingenuity, plugging up this hole and casting out that net,
against all possible evasion." Hand, supra note 6, at 169. "Plug" occurs in this passage
as a verb. What about "net?" Might there be statutes that work as nets, allowing
smaller fish through but snaring larger fish, according to the size of the mesh? A
converse example might be one of those old statutes (before federal currency was
introduced in 1863 by the National Currency Act, 12 Stat. 665 (1863)) excluding
promissory notes for five dollars or less not issued by banks from negotiable instrument
protections. By such statutes, state legislatures ensured the role of banks as issuers of
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allowable; it is an escape route from liability. Thus, a statute can be a
hole only against a background prohibition, either in common law or by
a plug or filter. This holds only because our background default is
freedom: you can do anything except that which is prohibited. In a

totalitarian state in which, as the saying goes, everything is prohibited
except that which is permitted, the basic statutes that modify the default
position would be holes. U.C.C. § 2-209(1) is an example: "An
agreement modifying a contract within this Article needs no consideration
to be binding."" 9 It is set in the background of Article 2's formation
rules, sections 2-201 to 2-208, and is a hole in the usual requirement of

consideration.'
FILTER: A filter lets some behavior through and prohibits or
penalizes other behavior of similar kind. For example, "Commercially
reasonable" and "good faith" function to make filters throughout U.C.C.
Article 2. The Sherman Act's ban on "contracts in restraint of trade" is
a filter; ' after all, most contracts restrain trade, and the idea was not to

do away with contract law.52 Usually, a filter works by creating a
presumption and thus allocates a burden of proof. Filters are surely the

most pervasive of statutory forms.
GOAL: A goal is an aspiration.

3

The most obvious examples come

currency (promissory notes of banks, "bank notes") by giving banks a monopoly on
making small denomination notes. See, e.g., MAss. GEN. LAWS ch. 33 § 7 (1836)
(enacting a statute permitting only banks to make and circulate notes with a face value
of five dollars or less).
49. 49 U.C.C. § 209(1).
50. Another example: The UCC tells us that a merchant sells goods with a warranty
that they are merchantable, a somewhat porous plug. See id. § 2-314. But a merchant
is permitted to escape this obligation-that is, is given a hole-by jumping through some
statutorily prescribed hoops. See id. § 2-316(2).
51. See 15 U.S.C. § 1 (1994). "Every contract, combination in the form of trust
or otherwise, or conspiracy, in restraint of trade or commerce among the several States,
or with foreign nations, is declared to be illegal." Id.
52. Every commercial contract is a restraint on trade; once a party is bound by a
contract she cannot buy the same goods from another, and inducing her to do so is
tortious. Thus, the very general words "contract . . . in restraint of trade" had to be
given a tighter, more specific meaning by judicial construction. Another example might
be the determination of the meaning of "concerted activity" under the National Labor
Relations Act, 29 U.S.C. § 401 (1994). See NLRB v. City Disposal Sys., Inc., 465
U.S. 822 (1984).
53. Professor Schoenbrod draws the distinction between "goals statutes and rules
statutes" on the basis of how actual control is exercised: "A rules statute . . . enacts
rules of conduct. A goals statute empowers a delegate of the legislature to promulgate
controls on conduct in line with legislatively expressed goals." Schoenbrod, supra note
5, at 783. As examples he cites the Emergency Petroleum Allocation Act of 1973, 15
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from the Bill of Rights; the separation of church and state is a goal as are
free speech and equal protection. The most notorious goals are the
budgets enacted annually by our various legislatures.
Goals are
distinguishable from filters because they do not create such clear
presumptions and burdens of proof. 4 It is difficult to find particular
examples in familiar statutes, but they often occur as themes in codes. To
pursue Article 2 of the UCC as a source of examples, there is a clear goal
of promoting open communications between parties in many specific
provisions. 5 Violation of a goal is also distinctive. Unlike plugs and
holes, for which breach is fairly well-defined, or filters, for which a
judgment call is required, failure to succeed does not count as violation of
a goal. Failure to try, or working to the contrary, is the only way to
violate a goal statute.56
Implementives are the farmyard tools of the legal profession; they tell
us how to achieve a result. Therefore, they accompany all of these
varieties of legislative attitude. One would expect to find implementives
in statutes such as the Uniform Probate Code (UPC) that tell how to
achieve a desired distribution of one's wealth after death. The law of
contract formation, which tells parties how they can go about creating a
legally binding relationship, is essentially implementive.5 7 An especially
interesting example is the rule for option contracts created in Article 2 of
UCC section 2-205.11 Against a background prohibition of enforcement
of gratuitous promises, the UCC makes a serious modification. It cuts out
U.S.C. §§ 751-760h (1976), the Occupational Safety and Health Act of 1970, 29 U.S.C.
§§ 651-678 (1976), and the Clean Air Act, 42 U.S.C. §§ 7401-7642 (Supp. IV 1980).
Id.
54. For example, a mere demonstration of non-identical effects under a law does not
put a knock-down burden on the state.
55. The performance provisions of Article 2 of the UCC are replete with examples.
See U.C.C. §§ 2-601 to 2-616. Note especially section 2-612's solicitous approach to
parties in an ongoing relationship. See id. § 2-612.
56. But see Edison Elec. Inst. v. United States EPA, 996 F.2d 326, 337 (D.C. Cir.
1993).
57. The provisions of Part 2 of Article 2 of the UCC are implementive. See
U.C.C. §§ 2-201 to 2-210.
58. § 2-205. Firm Offers.
An offer by a merchant to buy or sell goods in a signed writing which by
its terms gives assurance that it will be held open is not revocable, for lack of
consideration, during the time stated or if no time is stated for a reasonable
time, but in no event may such period of irrevocability exceed three months;
but any such term of assurance on a form supplied by the offeree must be
separately signed by the offeror.
Id. § 2-205.
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an implementive hole by defining who may, and how to, create an option
contract without consideration or reliance.
B. ClassificatoryIndicia
How does one distinguish the category of a given statute? Unless we
have at least quasi-systematic indicia the whole analytic edifice will
crumble. Like so much in legal writing, it will be merely an outcome
driven Rumpelstiltskin game of "name it and claim it." Before answering,
however, there are two essential equivocations. First, we should not
expect always to be able to make a categorization clearly and
unequivocally: legislative attitude is likely to be disputable, especially if
ithas consequences. Second, a statute can fall into more than one
category. For example, UCC section 2-205 is a hole available to
merchants only, but it also has a filter in the reasonableness condition on
duration. From the point of view of the governed, it is also an
implementive.
With those equivocations, I propose three rough groupings of
categorical indicia: first, there is the language of the statute itself; second,
there is the social purpose of the statute; third, there is the nature of the
control appropriate to the subject matter. But a further equivocation: one
should not expect perfectly isomorphic results across these three kinds of
test; that would only happen if legislatures' attitudes were always clear
and explicit, and of course they are not. For example, one usually sees
in budgets quite precise language stating clearly and exactly how much is
to be spent and collected, which is the sort of language appropriate to
clear commands. Yet budgets are unmistakably goals and not plugs or
holes. A fourth category of indicia might cover how one would violate
the statute and the role of the courts in deciding whether there has been
a violation. For example, how do we go about "breaking" a legislated
budget? However, this is more properly a consequence of the legislative
behavior under scrutiny rather than a constructive procedure within it.59
It is something we want to explain and guide by the analysis, not part of
the analysis itself.' °
C. The Language of the Statute
The first and probably most straightforward diagnostic is the language
of the statute itself. Filters are easily recognized by the open textured
words used in them that demand judgment to make a decision under the
59. An exception is that odd class of statutes in which the legislature assigns an
apparently factual question to the court. See, e.g., id. § 2-302.
60. Accordingly, it will be discussed in Part III.
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statute.
Article 2 of the UCC is replete with them:
"reasonable/reasonably/unreasonable,
"61
"reasonably certain/reasonable
time,"6' "seasonable/seasonably," 6 3 "material/materially."'
These
words are obvious filters that do not call for a precise line to be drawn but
a judgment to be exercised according to the circumstances. Similarly,
words that have a clear moral content demand judgments-"normative
judgments" in the presently fashionable jargon. There are good examples
in the federal "aliens and citizenship" statute: "No person, except as
otherwise provided in this subchapter, shall be naturalized unless such
applicant

. . .

during all the period referred to in this subsection has been

and still is a person of good moral character,attached to the principles of
the Constitution of the United States .
"..."65
"Good moral character"
is given a definition, but it is framed in the negative: "No person shall be
regarded as, or found to be, a person of good moral character who, during
the period for which good moral character is required to be established is,
or was-

(1) a habitual drunkard .

. . ."

The definition continues with

a list of seven categories that includes one using the term "crime involving
moral turpitude,"67 another deliberate filter.6"
Such words in filter statutes force the judge to refer to social
circumstances exogenous to the statute and not necessarily as they were
61. See, e.g., U.C.C. §§ 2-201(2), 2-201(3)(a), 2-206(1)(a), 2-206(2), 2-208(2), 2209(5), 2-210(5).
62. See, e.g., id. §§ 2-204(3), 2-205, 2-206(2), 2-207(1), 2-207(2)(c).

63. See, e.g., id. §§ 2-206(1)(b), 2-207(1).
64. See, e.g., id. §§ 2-207(2)(b), 2-209(5), 2-210(2).
65. 8 U.S.C. § 1427(a) (1994) (emphasis added).
66. Id. § 1101(f).
67. Id. §1101(f)(3) (including in this list of exclusions from good moral character
excludable aliens under 8 U.S.C. § 1182(a)(2)(A) where "crime involving moral
turpitude" occurs at 8 U.S.C. § 1182(a)(2)(A)(i)(1)).
68. Framing the definition as a list of who shall not count as having good moral
character itself tells us that it does not provide an affirmative definition, yet does not tell
us who shall count as having good moral character. Nevertheless, in case anyone should
think the list of bad eggs exhaustive, the drafters threw in at the end of the definition the
following redundancy: "The fact that any person is not within any of the foregoing
classes shall not preclude a finding that for other reasons such person is or was not of
good moral character." Id. § 1101(f).
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at the time of enactment.69 The great Judge Learned Hand stated this
expressly in formulating a criterion for determining good moral character:
[I]t is enough if he shows that he does not transgress the accepted
canons more often than is usual. . .
Obviously it is a test
incapable of exact definition; the best we can do is to improvise
the response that the "ordinary" man or woman would make, if
the question were put whether the conduct was consistent with a
"good moral character." 7"
The "response [of] the 'ordinary' man or woman," or "the accepted
canons," are both factual predicates; they require a determination of a
phenomenon in the extra-legal world.
There are statutes that expressly take apparently factual decisions
away from juries and assign them to judges.71 The determination of the
current state of science for admission of scientific testimony as evidence
is an example.' The UCC does it very overtly: "If the court as a matter
of law finds the contract or any clause of the contract to have been
unconscionable";73 "[w]hether a . . .clause is 'conspicuous' or not is
for decision by the court."' So these statutes also count as filters even
though the language would not otherwise indicate it.
Some post-moderns would have it that the indeterminacy of word
meanings makes all statutes filters.75 Words are less than perfect
69. The seven listed categories of persons who do not count as having good moral

character in 8 U.S.C. § 1101(f) are numbered (1) through (8). Subsection (2) expressly
states that the preceding statute's subsection (2)-"one who during such period has
committed adultery"-has been repealed. See Pub. L. No. 97-116, § 2(c)(1), 95 Stat.
1611 (1981) (codified as amended at 8 U.S.C § l101(f)(2) (1994)). Congress was well
aware of the changing, socially determined nature of "good moral character."
70. Posusta v. United States, 285 F.2d 533, 535 (2d Cir. 1961).
71. I mentioned previously that determining the court's role and responsibility under

a statute was an explanation of the proposed analysis, not a determinant in it, but that
there was an exception; this is it. See supra Part II.B.
72. See Daubert v. Merrell Dow Pharm., 509 U.S. 579 (1993).
73. U.C.C. § 2-302(1) (1994).
74. Id. § 1-201(10).

This is an especially good example in light of the opening

words of the definition: "A term or clause is conspicuous when it is so written that a
reasonable person against whom it is to operate ought to have noticed it." Id. The jury
is our paradigm reasonable person.
75. See, e.g., Peter C. Schanck, Understanding Postmodern Thought and Its
Implicationsfor Statutory Interpretation,65 S. CAL. L. REv. 2505, 2517 (1992). "[The

language with which [a person's] thoughts and utterances are formed is incapable of
providing a determinate meaning" because "[tihere is . . . no neutral, objective
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instruments of communication, the argument goes, and so they do not
relate to or pick out things in the world with exactitude or precision. As
all boundaries are fuzzy, judges will always have to make decisions as to
the scope of key words. One could say that, and then go on to introduce
another fuzzy concept or a "porosity range" or some such complication,
but the argument is, I believe, mistaken. The basic mistake of such postmodern arguments is to put a criterion of precision on word meanings that
is too exact for ordinary communication. We do not talk in social life,
politics, economics, literature, or legislation, in language suited to
mathematics, and nor should we.76 The words that work clearly to make
a statute a filter are those words that are included because the legislature
wished to make a filter and not those words that were being used to their
maximum-if imperfect-precision.
Just as certain words indicate a filter statute, there are some
expressions that are emblematic of plugs or holes statutes. To reiterate,
plugs and holes are the prohibitions or permissions written into
background freedoms or prohibitions. Because the background is itself a
presumed position, plugs and holes often use more precise language or,
if they occur in codes, language to which the code gives precise definition.
The simplest examples are quantities and dates. "55 m.p.h." is a welldefined expression even though the measurement systems used to catch
us-the radar gun and the police car's speedometer-are less than perfect
measuring sticks. Dates have a definite, non-judgmental quality; any
doubt about that should have been erased by United States v. Locke."
In Locke, to keep their gravel mine on public land, the appellees had to
file "prior to December 31 of each year" with the Department of the
Interior.78 They filed on December 31 and lost the mine:
Congress chose December 30 over December 31, or over
September 1 (the end of the assessment year for mining claims,
30 U.S.C. § 28), as the last day on which the required filings
could be made. But "[d]eadlines are inherently arbitrary," while
standpoint to which we can retire in order to determine the truth value of any assertion."
Id.
76. Of course it is correct that the boundaries of the extensions of most words,
indeed of probably all but those of specialized jargons, such as are found in science and
mathematics, are less than precisely demarcated. And no matter how precisely
demarcated a boundary, we can almost always find an example that sits squarely across
it-indeed these examples are often of unusual interest. See generally MARY DOUGLAS,
PURITY AND DANGER (1966).

But this does not save the post-modem argument or

diminish the counter.

77. 471 U.S. 84 (1985).
78. Federal Land Policy and Management Act of 1976, 43 U.S.C. § 1744 (1994).
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fixed dates "are often essential to accomplish necessary results."
Faced with the inherent arbitrariness of filing deadlines, we must,
at least in a civil case, apply by its terms the date fixed by the
statute. 79
It is a bit implausible to think that Congress had any particular attitude to
the date chosen, and this the Court acknowledged;' it is simply in the
nature of deadline dates to function with determinate precision. In
choosing a certain date for the filing deadline, Congress demonstrated the
attitude that made the statute a plug.
Plugs and holes are not always written against a background but can
be devices to lend precision or to give structure to the default position.
Definitions in codes are examples of the former. In the United States,
nobody, not even the federal legislature, has the power to control general
word usage or meaning, but a legislature (just like anybody else) does
have power over some of the words used in its own speech. 8'
Definitions lend precision or sometimes give an odd but, for the purposes
of the code, useful twist-for example, "'Money' means a medium of
exchange authorized or adopted by a domestic or foreign
government... "2 and "'Bank' means any person engaged in the
business of banking."'
Definitions can also resolve an ambiguity by
stipulation. For example, the UCC's definition of "good faith" makes it
explicitly clear that it is to be judged subjectively: "'Good faith' means
honesty in fact in the conduct or transaction concerned."'
Where,
contrary to this general definition, the drafters wanted an objective
standard, they said so specifically: "'Good faith' in the case of a merchant
means honesty in fact and the observance of reasonable commercial
standards of fair dealing in the trade." I
Criminal prohibitions are usually precisely-and, therefore,
extensively-stated. California, for example, defines "murder" quite
79. Locke, 471 U.S. at 93-94 (citations omitted).
80. See id.
81. It is obvious that a legislature cannot control the meanings of all the words used
in a set of statutes because so doing would cut it off entirely from the speech community

of the governed. The UCC's sequence defining "contract" in section 1-201 is an
example: "'Agreement' means the bargain of the parties in fact .

. . ."

U.C.C. §

1-

201(3) (1994); "'Contract' means the total legal obligation which results from the
parties' agreement. .. ." Id. § 1-201(11). So what is the definition of "bargain?" It
is not defined; you have to stop somewhere.

82. Id. § 1-201(24).
83. Id. § 1-201(4).
84. Id. § 1-201(19).

85. Id. § 2-103(1)(b).
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concisely: "Murder is the unlawful killing of a human being, or a fetus,
with malice aforethought."86 But it then goes on to define "murder in
the first degree" with precision but leaves "murder in the second degree"
as the grab bag for all other murders:
All murder which is perpetrated by means of a destructive device
or explosive, knowing use of ammunition designed primarily to
penetrate metal or armor, poison, lying in wait, torture, or by any
other kind of willful, deliberate, and premeditated killing, or
which is committed in the perpetration of, or attempt to
perpetrate, arson, rape, robbery, burglary, mayhem, or any act
punishable under Section 288 is murder of the first degree; and
all other kinds of murders are of the second degree.'
Such a technique is essential if a legislature intends to cover a field
exhaustively. If one had a series of affirmative definitions and no "all the
rest" section, then it would always be open to question whether there were
others not coming within those definitions. It is also possible to have
greater precision in affirmative definitions when such a grab-bag takes up
any possible slack.
Nevertheless, the problem of coverage often requires that filter words
Unlike mathematical objects,
be used within plugs and holes.
interpersonal behavior simply does not come in pre-defmed or predefinable packages that can be picked out by well-defined statutory
The word "unlawful" demands cross-reference in
expressions.
California's definition of "murder," and "malice aforethought" requires
a factual judgment. New York, by contrast, includes the definition of
"murder" in its structuring by degrees: "A person is guilty of murder in
the second degree when: 1. With intent to cause the death of another
"8
person, he causes the death of such person or of a third person .
Interestingly, the statute immediately creates a filtered hole:
except that in any prosecution under this subdivision, it is an
affirmative defense that:
(a) The defendant acted under the influence of extreme
emotional disturbance for which there was a reasonable
explanation or excuse, the reasonableness of which is to be
determined from the viewpoint of a person in the defendant's
86. CAL. PENAL CODE § 187(a) (Vest 1970). Subsection (b) excepts abortions
under limited circumstances. See id. § 187(b).

87. CAL. PENAL CODE § 189 (West Supp. 1996).
88. N.Y. PENAL LAW § 125.25 (McKinney 1987). Murder in the first degree is
then defined in section 125.27. See id. § 125.27.
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situation under the circumstances as the defendant believed them
to be.8 9
Such references to empirical conditions are filters, which require judgment
but that are essential to definitions of words referring to variable kinds of
societal behavior. The UCC's definition of "good faith" for merchants,
quoted above,' is a good example. The objective standard the statute
uses is the set of behavioral norms of a merchant's trade. 9' Such
variable qualities are inevitable in a world as differentiated as (happily)
ours is. It does not alter the qualities of statutes as plugs or holes that
they could have filter properties built in; the legislative attitude with plugs
and holes is to give as much precision as possible in each circumstance.
Implementives are also often obvious because of their language. The
statement, "to exclude or modify the implied warranty of merchantability
or any part of it the language must ... ,"I is giving instructions on how
to achieve an end. If the statutes are to serve their function of providing
a safe harbor to one who complies, such instructions ordinarily will have
to be clearly and reliably stated. In other words, implementives will
usually be plugs or holes. The UCC language just quoted provides a hole
in the more general provision that imposes a warranty of merchantability
on a merchant seller. 3
Thus, determining that a statute is an
implementive will usually be a good indicator that it is a plug or hole.
But implementives are not always so clear; sometimes they come as
recipes. Usually, however, one would have to be quite obtuse to miss the
point that the named dish is the objective. For example, a will is a hole
in the background default that death severs all connection between a
89. Id. § 125.25(l)(a). Note that section 125.25 continues beyond (1)(a), and
includes section 125.25(1)(b), and subsections 2 and 3.

90. See supra text accompanying note 84.
91. See U.C.C. § 2-103(1)(b) (1994) (requiring "the observance of reasonable
commercial standards of fair dealing in the trade").
92. Id. § 2-316(2).

93. See id. § 2-314.
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person and her property.' The UPC does not say as much in its recipe
for how to make a will, but it is still inescapably an implementive hole:
Except as provided in subsection (b) and in Sections 2-503, 2506, and 2-513, a will must be:
(1) in writing;
(2) signed by the testator or in the testator's name by some
other individual in the testator's conscious presence and by the
testator's direction; and
(3) signed by at least two individuals, each of whom signed
within a reasonable time after he [or she] witnessed either the
signing of the will as described in paragraph (2) or the testator's
acknowledgment of that signature or acknowledgement of the
will. 95
In practice, we take other statutes as recipes-often useful in the
converse-although not designed as such. For example, one might take
a statute defining what it is to be a bank and use it as a formula for
creating a financial intermediary as close as possible to a bank in
operations without actually being one, thus avoiding the regulations
imposed on banks.96 Other implementives look like instructions to
officials but are used by others as compliance formulae.' However, the
94. See, e.g., 6 THE WORKS OF THOMAS JEFFERSON 3 (Paul Leicester Ford ed.,
Knickerbocker Press 1904). "'Tihat the earth belongs in usufruct to the living;' that
the dead have neither powers nor rights over it. The portion occupied by any individual
ceases to be his when himself ceases to be, and reverts to the society." Letter from
Thomas Jefferson to James Madison (Sept. 6, 1789), in 6 THE WORKS OF THOMAS
JEFFERSON,

supra, at 3-4; see also, e.g., Irving Trust Co. v. Day, 314 U.S. 556 (1942).

Rights of succession to the property of a deceased, whether by will or by

intestacy, are of statutory creation, and the dead hand rules succession only by
sufferance. Nothing in the Federal Constitution forbids the legislature of a

state to limit, condition, or even abolish the power of testamentary disposition
over property within its jurisdiction.
Id. at 562.
95. UNIF. PROBATE CODE § 2-502(a) (1993).
96. See N.Y. BANKING LAW § 2 (McKinney 1990).
97. See, e.g., 8 U.S.C. § 1427(a) (1994) (providing the "who may" provisions of
the immigration statute):
No person, except as otherwise provided in this subchapter, shall be

naturalized unless such applicant, (1)... has resided continuously, after being
lawfully admitted for permanent residence, within the United States for at least
five years and during the five years immediately preceding the date of filing
his application has been physically present therein for periods totaling at least

half that time, and who has resided within the State or within the district of the
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correlation between implementives and plugs and holes is not perfect.

Implementives can also be filters. For example, the contract formation
rules of Article 2 of U.C.C. §§ 2-204 to 2-207 deliberately impose

minimal constraints and bend to local practice and custom. In this respect
it accords with-and, in fact, can be seen as merely writing a little
structure onto-the general default background of freedom of contract.
Goals, unlike the others, do not often display themselves in their
language. Budgets, of course, are among the most significant statutory
law produced by our legislatures, and they are hardly plugs, holes, or
filters. These days, we tend to think of them as legislatures' dreams, or
even fantasies. They are goals. But they do not disclose this by any
characteristics in expression. Prohibitions from the Bill of Rights also do
not show their aspirational quality in their language. For example, the
separation of church and state mandated in "Congress shall make no law
respecting an establishment of religion""8 has proved over the last two
hundred years to be a goal surprisingly difficult to attain. Professor
Schoenbrod uses "delegation" as a test for goal statutes: "A goals statute
empowers a delegate of the legislature to promulgate controls on conduct
in line with legislatively expressed goals."" The Clean Air Act is
replete with instances. For example:

Service in the United States in which the applicant filed the application for at
least three months, (2) has resided continuously within the United States from

the date of application up to the time of admission to citizenship, and (3)
during all the period referred to in this subsection has been and still is a person
of good moral character, attached to the principles of the Constitution of the
United States ....
Id. Section 1427 continues through five more detailed subsections. Id. § 1427(b)-(O.
Section 1427(e) is interesting; it says that in determining the applicant's good moral
character, despite the limitation on time period in (a), "the Attorney General shall not
be limited to the applicant's conduct during the five years preceding the filing of the
application, but may take into consideration as a basis for such determination the
applicant's conduct and acts at any time prior to that period." Id. § 1427(e). It does not
have to be a contradiction; one can think of good moral character as an attribute of a
person that is somewhat independent of behavioral manifestations. A person could have
been decidedly immoral before the beginning of the five years but clean up his or her act
and behave as a paragon of virtue for that period. This says that the Attorney General
may still determine such a person to be not of good moral character during that period.
Judge Learned Hand was much more graciously disposed toward humanity:
"Moreover, a person may have a 'good moral character' though he has been delinquent
upon occasion in the past. . .

."

Posusta v. United States, 285 F.2d 533, 535 (2d Cir.

1961). Clearly this tells immigrants what they have to do to become citizens.

98. U.S. CONST. amend. I.
99. Schoenbrod, supra note 5, at 783.
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National primary ambient air quality standards, prescribed under
subsection (a) of this section shall be ambient air quality standards
the attainment and maintenance of which in the judgment of the
Administrator, based on such criteria and allowing an adequate
margin of safety, are requisite to protect the public health.'tu
This sets out a very vague standard and leaves it to the Administrator to
implement it in qualitatively testable terms. Delegation is a good test for
goals, although not, I believe, dispositive.101
Professor Schoenbrod also makes the point that one needs to be
cautious in ascribing statutes to the "goal" category. Many, and perhaps
most, statutes have some goal. One might even say that the goal of a
statute is the legislative purpose that may be stated in a preamble or title.
For example, the title of the progenitor of our copyright act stated an
aspiration: "An Act for the Encouragement of Learning, by Vesting the
Copies of Printed Books in the Authors or Purchasers of such Copies,
during the Times therein mentioned." 2 The following recent example
of a preamble supports Professor Schoenbrod's point:
An Act to protect the welfare of the people of this state through
the establishment of an unemployment compensation fund, and to
provide for the disbursement thereof; to create the Michigan
employment security commission, and to prescribe its powers and
100. 42 U.S.C. § 7409(b)(1) (1994).
101. Insofar as delegation is a popular way for legislatures to handle aspirations,
Professor Schoenbrod's concept of goals statutes coincides with that in the text. But it
is not clear that delegation is the only way that goals occur in statutes nor whether only
aspirational legislation uses delegation. To the extent that either coincidence fails,
Professor Schoenbrod's analysis and mine will extensionally part company.
102. Statute of Anne, 8 Anne C. 19 (1710), reprinted in ROBERT A. GORMAN &
JANE

C.

GINSBURG,

COPYRIGHT FOR THE NINETIES

(4th ed. 1993).

The preamble

follows immediately:
Whereas Printers, Booksellers, and other Persons have of late frequently taken
the Liberty of Printing, Reprinting, and Publishing, or causing to be Printed,
Reprinted, and Published Books, and other Writings, without the Consent of
the Authors or Proprietors of such Books and Writings, to their very great
Detriment, and too often to the Ruin of them and their Families: For
Preventing therefore such Practices for the future, and for the Encouragement
of Learned Men to Compose and Write useful Books; May it please Your
Majesty, that it may be Enacted ....
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duties; to provide for the protection of the people of this state
from the hazards of unemployment ....103
Unlike these examples, goal statutes are distinguishable in that they state
their aspirational quality in their words or the meanings of them in the
social context."° To confuse the purpose of the statute, even if stated
in a quasi-authoritative text like a title or preamble, with its goal would
be simply to define away the distinctive quality of goal statutes.
The language of the statute itself will, then, often provide an indicator
of the attitude of the enacting legislature to it. As the language of the
statute is itself the only source with legislative authority, it should count
hierarchically as the best indicator and be authoritative in cases of conflict
with other indicia, to which we shall now turn. The other two kinds of
indicia mentioned above-the social purpose of the statute and the nature
of the control appropriate to it-overlap so much that they properly should
be treated together.
D. Social Purpose, Controls, and Penalties
For centuries it has been axiomatic that in order to understand the
purpose of a statute one must look at what the legislature was trying to do
5 As long
when it enacted it.1c
ago as 1584, the Exchequer Chamber
advised us to look at the default position prior to the statute, to what had
gone awry with the default, and to how the legislature sought by statute
to remedy the problem.106 Of course, this procedure is usually used to
103. Michigan Employment Security Act, MICH. STAT. ANN. § 17.501-581
(Callaghan 1989).
104. On Professor Schoenbrod's characterization: "[I]n a goals statute, the goal
serves as a command and provides the mandate under which the legislature's delegate
controls conduct." Schoenbrod, supra note 5, at 784.

105. Plowden is famous for this method:

And in order to form a right judgment when the letter of a statute is restrained,
and when enlarged, by equity, it is a good way, when you peruse a statute, to

suppose that the law-maker is present, and that you have asked him the
question you want to know touching the equity, then you must give yourself

such an answer as you imagine he would have done, if he had been present.
Eyston v. Studd, 75 Eng. Rep. 688, 699, 2 Plow. 459, 468 (1574). More recently, see
Warren Lehman, How to Interpret a Difflcult Statute, 1979 Wis. L. REV. 489.
106. In 1584, the Exchequer Chamber in Heydon's Case is reported to have

resolved as follows:
And it was resolved by them, that for the sure and true (a) interpretation of all
statutes in general (be they penal (B)or beneficial, restrictive or enlarging of
the common law,) four things are to be discerned and considered:-

(b) 1st. What was the common law before the making of the Act.
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justify looking to the context of enactment in order to better ascertain the
empirical content (the meaning of the phrastic) of the statute. But, it is
also of value in determining the attitude of the legislature to the nature and
extent of the disruption being put on the default position. The social
purpose of the legislation can, then, provide clues as to legislative attitude.
It is a constitutive article of our cultural faith that the most general
default position is freedom. Accordingly, prohibitions, such as we find
in criminal statutes, need to be stated and communicated as clearly as
possible. This is a requirement that underlies the interpretive rule known
as "lenity."" °7 The following, written by Chief Justice Marshall in
1820, has not been superseded in either clarity or content.
The rule that penal laws are to be construed strictly, is perhaps
not much less old than construction itself. It is founded on the
tenderness of the law for the rights of individuals; and on the
plain principle that the power of punishment is vested in the
legislative, not in the judicial department. It is the legislature,
not the Court, which is to define a crime. 08
That the social function of the statute in question is to negate a default
freedom suggests that it is a plug. Similarly, if the relevant default is a
prohibition and the statute in question creates an exception (a permission
against that default), it is a hole. So much is definitional. When the
background default, be it freedom or prohibition, is widely known, then
one would expect the plug or filter to be stated as clearly and precisely
and communicated as effectively as possible. Mala in se need little
communication; mala prohibita need clear formulation and wide
dissemination. It is hard enough for lawyers to find and pay heed to
statutes; the general public should not be held to a more than reasonable
knowledge or understanding.
(c) 2nd. What was the mischief and defect for which the common law did
not provide.
3rd. What remedy the Parliament hath resolved and appointed to cure the
disease of the commonwealth.

And, 4th. The true reason of the remedy; and then the office of all the
Judges is always to make such (d) construction as shall suppress the mischief,

and advance the remedy, and to suppress subtle inventions and evasions for
continuance of the mischief, and pro privato commodo, and to add force and
life to the cure and remedy, according to the true intent of the makers of the
Act, pro bono publico.
Heydon's Case, 76 Eng. Rep. 637, 638 (1584).
107. United States v. Wiltberger, 18 U.S. (5 Wheat.) 76, 95 (1820).
108. Id.; see also infra notes 130-33 and accompanying text.
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The amount of control attempted in the statute also indicates
legislative attitude. Different domains of social intercourse require
different levels of control. Think, for example, of a warship or an oceanracing yacht: if commands are not clear and unequivocal, and their
authority not clear and unquestionable, not much will happen with any
efficiency. Accordingly, on such vessels people use a jargon with welldefined names for things and actions that are chosen for phonemic
distinctiveness so, like "hutt," they can be shouted in a storm with
minimum chance of misunderstanding. Contrast life in social gathering
places like bars and clubs. Only the boundaries of acceptable behavior
need to be controlled, and generally we can presume these to be known
by reasonable patrons whether or not they know the local dialect.
Sociologists have a word for this classificatory dimension: "coupling,"
with a range from "strict" or "tight" to "loose coupling. " " A sphere
of behavior requiring close control, like the warship or racing yacht, is
said to be "tightly coupled"; the converse, where only loose control is
appropriate, is "loosely coupled." Where the control is statutory, one
would expect plugs and holes for tightly coupled, and filters for loosely
coupled social spheres.
In loosely coupled social domains, behavior for the most part follows
community standards and not legal controls. Therefore, a legislature will
appropriately use a filter when it wants to adopt a community standard for
a loosely coupled domain." 0 Likewise, in a situation where those
subject to a statute must comply even though they are unlikely to have
read or even know of it, one would expect a filter. Once again, Article
2 of the UCC provides a perfect example: at least ninety percent of the
109. See Karl E. Weick, Educational Organizationsas Loosely Coupled Systems,
21 ADMIN. SCI. Q. 1, 3 (1976).
By loose coupling, the author intends to convey the image that coupled events
are responsive, but also that each event preserves its own identity and some
evidence of its physical or logical separateness. Thus, in the case of an
educational organization, it may be the case that the counselor's office is
loosely coupled to the principal's office. The image is that the principal and
the counselor are somehow attached, but that each retains some identity and
separateness and that their attachment may be circumscribed, infrequent, weak
in its mutual effects, unimportant, and/or slow to respond. Each of these

connotations would be conveyed if the qualifier loosely were attached to the
word coupled. Loose coupling also carries connotations of impermanence,
dissolvability, and tacitness, all of which are potentially crucial properties of
the "glue" that holds organizations together.

Id; see also Frank W. Lutz, Tightening up Loose Coupling in Organizationsof Higher
Education, 27 ADMIN. SCI. Q. 653 (1982).

110. Of course if it is writing something new onto the background, or trying to
change social standards, it will need a well-publicized and precisely stated plug or hole.
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transactions governed by Article 2 are between parties who have
never-and should never have had to have-heard of it. Pervasive
throughout the statute are filters that require reference to community
standards to make judgments of liability when things go awry. Despite the
rule of lenity, one would expect to find more filter words in those criminal
statutes (plugs) that give expression to mala in se, the kind of behavior we
all know to be socially unacceptable, rather than in those governing mala
prohibita-that is, legislated wrongs of which we need notice.
Contrast a tightly coupled domain. If very strict and precise control
is intended, we would expect a plug, we would expect to find definitions
of key terms, and we would expect special efforts at promulgation to the
relevant audience. For example, the tax code is created in precise and
demanding language and, for those who do not use professional assistance,
comes with special instructions delivered annually without charge.
There should be syntax and vocabulary characteristic of the different
kinds of statute. Articles 3 and 4 of the UCC, the law of negotiable
instruments and bank collections, illustrate well-drafted law for a tightly
coupled social domain. They are written for professionals who will use
them to guide the behavior of persons who have to make quick and exact
decisions with relatively little training. For example, it is imperative that
a clerk be able to recognize clearly and unequivocally a piece of paper as
a check. Thus, Article 3 and 4 rules are written in a carefully defined
jargon and with detailed behavioral prescriptions. In Articles 3 and 4 one
finds plugs, holes, and implementives but few filters and no goals.'
Filters go with statutes of which the governed have, and should be
expected to have, little knowledge; plugs and holes fit better in reliance
statutes, that is, those areas of law where certainty is at least as important
as justice." 2 Implementives in tightly coupled domains are the sorts of
statutes subjects consult and rely on, so they tend to be precise and,
therefore, plugs or holes with few filters. Wills acts, for example, are
used as recipes to be followed with particularity because failure is always
discovered too late. The UCC's version, quoted above, fits well.
Conversely, implementives for loosely coupled domains should be filtered
because they are not to be consulted. An example is the set of rules for
the formation of contracts for sales of goods, the most commonplace of
111. The "good faith" requirement of the UCC section 3-302(a)(2)(ii), apparently
a filter, has generated little litigation of consequence, probably because cf the strict
construction of it appropriate to the context.
112. See Vallejo v. Wheeler, 98 Eng. Rep. 1012, 1017 (K.B. 1774). "In all
mercantile transactionsthe great object should be certainty: and therefore, it is of more
consequence that a rule should be certain, than whether the rule is established one way
or the other. Because speculators in trade then know what ground to go upon." Id.
(opinion of Lord Mansfield) (emphasis added).
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legally governed transactions in modern life, engaged in every day by
people of all ages in all walks of life.
UCC section 2-204 is,
appropriately, replete with filters. It says, roughly, that if you think you
have got a contract, you have, but just so long as "there is a reasonably
certain basis for giving an appropriate remedy" for breach."'
In 1920, John Maynard Keynes wrote that the pace of technological
and social change was such that we could not expect a law to remain
adapted to needs for more than five years." 4 As has been noted by
commentators in the field of educational organization, loosely coupled
control systems tend to be more adaptive to change than tightly coupled
systems. "Loosely coupled organizations ... it is claimed, are better able
to adapt to the environmental contingencies described by contingency
theory than can more structured, more tightly coupled organizations." "'
Perhaps the remarkable durability of Article 2 of the UCC" 6 is
attributable to its adoption of standards both temporally and geographically
local to a trade by use of filters. It is a loosely coupled control system
that has been able to adapt to the wide variety of circumstances it governs.
Legislative attitude to the core empirical content of a statute can also
be found in the penalty provided for non-compliance. At one extreme,
criminal penalties tend to go with more precisely worded plugs. At the
other, the registration rules of the copyright code are a statutory
requirement with no penalty for non-compliance." 7 The owner of a
113. § 2-204. Formation in General.

(1) A contract for sale of goods may be made in any manner sufficient
to show agreement, including conduct by both parties which recognizes the

existence of such a contract.
(2) An agreement sufficient to constitute a contract for sale may be found
even though the moment of its making is undetermined.
(3) Even though one or more terms are left open a contract for sale does
not fail for indefiniteness if the parties have intended to make a contract and
there is a reasonably certain basis for giving an appropriate remedy.
U.C.C. § 2-204.
114. See JOHN MAYNARD KEYNEs, THE ECONOMIC CONSEQUENCES OF THE PEACE
201 (1920).
115. Lutz, supra note 109, at 653.
116. Article 2 is only now being revised, and who knows how long that will take.
Article 9 has been revised three times, and Articles 3 and 4 have just been through major
revisions.
117. See 17 U.S.C. § 407 (1994).
(a) Except as provided by subsection (c), and subject to the provisions
of subsection (e), the owner of copyright or of the exclusive right of
publication in a work published in the United States shall deposit, within three

months after the date of such publication(1) two complete copies of the best edition; or
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copyright work is required to deposit two copies with the Library of
Congress, but there are expressly no penalties for failure to comply, not
even the loss of copyright protection. This makes it look like a goal: we
want to build a library of record for United States publications. But
(sensibly) we do not necessarily want everything under copyright, so the
Register of Copyright can waive the requirement. Conversely, if the
Register really does want it, he or she can insist, and then there are
penalties for non-compliance."'
Between these extremes come
implementives: there is no penalty for failure to comply, but you just do
not get what you sought. Take, for example, the UPC statutes that tell
how to make a will." 9 Failure to comply with section 2-502 means
reverting to intestacy (the default provisions). This is clearly a penalty for
one who wished his or her wealth to go otherwise at death, but it is not
a sanction of the kind imposed by criminal, tort, or even by contract law.
Plugs, holes, filters, and goals have distinctive features by which they
can be distinguished. The distinctions are not precise boundaries and
there is considerable overlap. Nevertheless, they are, as I hope to have
shown in the preceding paragraphs, sufficiently independent to be of
analytic value. In the above, the illustrative examples have all been
chosen because they did, in fact, demonstrate the generality being
proposed. It remains to be seen how well these generalities stand up to
hostile examination, and how well they work with examples deliberately
selected for their incompatibility. One should not expect perfect or
universal coverage of a legal theory. Law is a social phenomenon, not a
physical science. We should expect intransigent examples, and we should
(2) if the work is a sound recording, two complete
phonorecords of the best edition ....

Neither the deposit requirements of this subsection nor the acquisition
provisions of subsection (e) are conditions of copyright protection.
Id. Subsection (b) tells how to do it; subsection (c) gives the Register of Copyrights
power to make exemptions in some circumstances; subsection (e) is about transmission
programs. See id. § 407(b)-(c), (e).
118. See 17 U.S.C. § 407(d) (1994).
(d) At any time after publication of a work as provided by subsection
(a), the Register of Copyrights may make written demand for the required
deposit on any of the persons obligated to make the deposit under subsection
(a). Unless deposit is made within three months after the demand is received,
the person or persons on whom the demand was made are liable(1) to a fine of not more than $250 for each work; and
(2) to pay into a specially designated fund in the Library of
Congress the total retail price of the copies or phonorecords
demanded ....
Id.
119. See UNIF. PROBATE CODE § 2-502(a) (1993).
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expect some that run counter. But in using examples, relative frequencies
should be the touchstone, not falsifiability in the Popperian sense.'
Ultimately, usefulness should be the criterion: what, if anything, does the
theory do for us? What can we do with it? Is that worth the bother? We
shall turn now to answering these sorts of questions.
III. How SUCH AN ANALYTIC FRAMEWORK MAY HELP
SOLVE PROBLEMS

What would one do with all this classificatory clap-trap? Unless it has
some practical function, and unless it can make a difference to what
lawyers and judges do, it is not going to be worth the paper on which it
is printed.'
Well it might help in understanding, that is, it could be a
useful heuristic device. But that would be a rather minimal and apologetic
value. I shall suggest two general areas in which this classification of
legislative attitude can make explicit some of the intuitions presupposed by
much legal argument. First, it can help explain and systematize the
intuitions underlying some procedures of standard statutory interpretation
and arguments about them. Second, it can enhance our understanding of
the way stare decisis works among decisions involving statutes. I do not
pretend that it creates anything genuinely new; on the contrary, to do so
would probably be a mark of failure. The most that analytic technique
can aim for is to bring clearly to the surface the underlying understandings
that make wise lawyers wise and good judges good.
A. Statutory Interpretation
The analysis of legislative attitudes will be valuable to statutory
interpretation only insofar as it helps us to do it better. To understand
what it is to "do it better," however, one should be clear about what is the
goal of statutory interpretation. It flows from the fundamental doctrine
of legislative supremacy that, within the bounds of constitutionality, the
judiciary should defer to the legislature."Z A clear judicial statement is
120. See KARL R. POPPER, THE LOGIC OF SCIENTIFIC DISCOVERY 40-42, 86-87

(1959).
121. This is a point that, one gets the impression, eludes the writers and editors of
some of the stuff that is adding such apparent erudition to our law reviews of late.
122. The doctrine of legislative supremacy is a deeply ingrained part of our society.
See JAMES WILLARD HURST, DEALING WITH STATUTES 8 (1982).
From the English Bill of Rights (1689) and from John Locke's Second Treatise of

Civil Government they drew the principle that for a legal order capable of
promoting a strong society while respecting individual rights the legislature should
be first among the principal parts of government. It should be the prime source of
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as follows: "The primary rule for the interpretation of a statute is to
ascertain, if possible, and enforce, the intention of the legislative body that
enacted the law .

.

. ,"3 A perspicuous equivalent by one of the finest

of present federal circuit court judges, Judge Wald of the D.C. Circuit,
is: "When a statute comes before me to be interpreted, I want first and
foremost to get the interpretation right. By that, I mean simply this: I
want to advance rather than impede orfrzustrate the will of Congress." 24

This principle is quite general in legal systems and has its roots in the
British tradition.125
The intention of the legislative body includes not only what it enacted
but the attitude with which it acted in the context of enactment.
Determining this attitude (the statutory neustic) can guide the freedom or
the constraint with which we approach the descriptive content (the
statutory phrastic).
The UCC again provides illustrations. Even within Article 2 we find
sections illustrating the different legislative attitudes and calling for
different interpretive approaches. Consider the basic contract formation
provisions, sections 2-204, 2-206, and 2-207. Essentially, they do away
with formalities and tell us that if the parties think they have a contract,
general policy. Legislation should treat all individuals on equal terms and should
care for the common interest.
Id. At the federal level, legislative supremacy is based in the Constitution. See U.S.
CONST. art. I, § 1. "All legislative powers herein granted shall be vested in a Congress
of the United States, which shall consist of a Senate and a House of Representatives."
Id.
123. Johnson v. Southern Pac. Co., 117 F. 462, 465 (8th Cir. 1902) (providing a
formulation that in various forms can be found throughout our case law at all levels).
124. Patricia M. Wald, The Sizzling Sleeper: The Use of Legislative History in
ConstruingStatutes in the 1988-89 Term of the United States Supreme Court, 39 AM. U.
L. REV. 277, 301 (1990).
125. See Eyston v. Studd, 75 Eng. Rep. 688, 2 Plow. 459 (1574); Heydon's Case,
76 Eng. Rep. 637 (1584). The following widely quoted passage is from the Court of
Appeals in New Zealand:
The function of the Court in relation to a statute is to discover the
intention of the legislature. That intent is to be ascertained from the words it
has used. But the richness of the English language is such that the same words
or phrases may convey different ideas depending upon the context and
circumstances in which they are used. So it is that the words used in an
enactment are to be considered in the light of the objects which the statute as
a whole is intended to achieve. In modern legal parlance that is called a
"purposive" construction. But it has still to be stressed that the inquiry is not
as to what the legislature meant to say but as to what it means by what it has
in fact said in the framework of the Act as a whole.
Donselaar v. Donselaar, 1 N.Z.L.R. 97, 114 (C.A. 1982).
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or behave as if they have a contract, then they have a contract. No
ritualistic offer and acceptance, nor any other special manner of behavior,
is necessary. If not all the terms have been agreed to, the code will
provide them. Persohs dealing within a trade or customary area can
behave according to the tenets of that society without the need for special
legal advice. In other words, this is a very loosely coupled mode of
governance, and the rules provide for a variety of practices within the
bounds of good faith and commercial decency. These basic rules of
contract formation are implementive filters, and interpretation of them
with respect to particular facts should recognize this legislative intent.
Such recognition will resolve any problem about whether the meanings
intended by the legislature at the time of enactment-or the meanings in
currency at the time, place, and community of the transaction-control.
It is clearly the latter and intended to be so.
But within this very field, section 2-205 ("Firm Offers") stands out
as an exception. The background law, the default position against which
it is drafted, is the law of option contracts-law essentially the same as
other common law contracts. The law requires that a promise of an
option ("You can buy x, y, and z for $M, and I'll give you, exclusively,
until Friday to decide") be paid for the option to be enforced. In modern
commerce this makes so little sense that most people are surprised when
they first learn of the requirement. Yet that law was firmly entrenched,
so the Code drafters kept section 2-205 very tightly controlled.
§ 2-205. Firm Offers.
An offer by a merchant to buy or sell goods in a signed
writing which by its terms gives assurance that it will be held
open is not revocable, for lack of consideration, during the time
stated or if no time is stated for a reasonable time, but in no event
may such period of irrevocability exceed three months; but any
such term of assurance on a form supplied by the offeree must be
separately signed by the offeror. 126
Notice that the drafters restricted to whom the statute applies ("between
merchants"), required the formality of a signed writing, inhibited fraud by
requiring two signatures if it is on the offeree's form, and limited the
duration not simply to "a reasonable time" but to no more than three
months. The drafters did not even caption the section "An Option" but
introduced the new term "firm offer" to inhibit confusion with old law.
Here we see a legislative attitude of great caution in introducing a radical
change to well-settled law. It is an implementive hole in the default law
of options. Interpretation of section 2-205 should be similarly cautious
126. U.C.C. § 2-205 (1994).
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and it should be construed narrowly. A legislative hole in a wellestablished background does not lend itself to judicial enlargement.
Take another example, mentioned above, from Article 2. Although
the formation rules are implementive filters that allow great latitude for
local jargon or custom, the rules for delivery terms-including "F.O.B.,"
"F.A.S.," "C.I.F.," and "C.& F."-are not. Article 2's sections 2-319
to 2-322, which define these terms, are very precise. These terms are
used for arrangements between professionals in different communities and,
despite appearing in the price term, have the very consequential role of
determining which party bears the loss when the goods are damaged or
destroyed in transit. Unless this is known unequivocally ex ante, the
parties will not know who should insure for the different parts of the
Accordingly, we see a well-defined
delivery process.
jargon-implementive plugs and holes and not filters or goals-in place.
A court should interpret such terms accordingly, not allowing for local
variation or excusing good faith inaccuracy.
These examples suggest that whether a statute is a plug, hole, or filter
can determine appropriate interpretive attitude. Generally, filters demand
open judgment by reference to current and local social needs; plugs and
holes require more strict construction with reference to the conditions
obtained and the substantive legislative purpose at the time of enactment.
Resolving doubts about the meaning of a filter requires reference to the
place, community, and time of the action governed. 27 Resolving doubts
about the meaning of plugs and holes requires investigating legislative
intent. 1
But, as in almost all aspects of law, such general rules are to be
treated with caution; they are not automatic consequences to be applied
mindlessly. The best one can do, generally, is to say that interpretive
attitude should follow legislative attitude; one must do the propositional
attitude investigatory work and not merely rely on any rule of thumb. The
rule of interpretation for criminal statutes that penal laws are to be
construed strictly, known as lenity, 29 is a good example. As Chief
Justice Marshall wrote, it is a rule "perhaps not much less old than
construction itself,"1 30 yet it still must give way to contrary intent.

127. Professor Eskridge called this "dynamic statutory interpretation."

See

ESKRIDGE, supra note 4; William N. Eskridge, Jr., Dynamic Statutory Interpretation,

135 U. PA. L. REV. 1479 (1987).
128. See ESKRIDGE, supra note 4, passim, where, in Professor Eskridge's negative

appellation, this is "statutory archaeology."
129. See supra notes 107; see also infra text accompanying notes 130-33.
130. United States v. Wiltberger, 18

U.S. (5 Wheat.) 76,

95 (1820).
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It is said, that notwithstanding this rule, the intention of the
lawmaker must govern in the construction of penal, as well as
other statutes. This is true. But this is not a new independent
rule which subverts the old. It is a modification of the ancient
maxim, and amounts to this, that though penal laws are to be
construed strictly, they are not to be construed so strictly as to
defeat the obvious intention of the legislature. 13'
The rule of lenity remains alive and well in our courts and can work to the
benefit of criminal defendants. 32 However, it gives way to a contrary
attitude when that can be shown. Recent legislatures have shown such a
pervasive and intense hostility to traffic in illegal narcotics that courts
have, probably correctly, construed statutory prohibitions expansively
rather than narrowly. 3 Similarly, when the social function of the
statute is to repair a glitch that has arisen in the background default, courts
will usually give a broad interpretation to achieve that repair and indicate
that remedial statutes are to be construed liberally.
An example involving what might be called a "constructive" filter
came from the Supreme Court in 1994, in United States v. X-Citement
Video, Inc.13 1 The statute in question, the Protection of Children
Against Sexual Exploitation Act of 1977, 31 prohibits the interstate
transportation, shipping, receipt, distribution, or reproduction of visual
depictions of minors engaged in sexually explicit conduct:
(a) Any person who(1) knowingly transports or ships in interstate or foreign
commerce by any means including by computer or mails, any
visual depiction, if(A) the producing of such visual depiction involves the
use of a minor engaging in sexually explicit conduct; and
(B) such visual depiction is of such conduct;
(2) knowingly receives, or distributes, any visual depiction
that has been mailed, or has been shipped or transported in
interstate or foreign commerce, or which contains materials which
131. Id.
132. See United States v. Hartec Enters., 967 F.2d 130, 133 (5th Cir. 1992)
(providing an example of a court applying the rule).
133. See, e.g., Gore v. United States, 357 U.S. 386, 391 (1958) ("Congress has
manifested an attitude not of lenity but of severity toward violation of the narcotics

laws."); United States v. Cooper, 966 F.2d 936 (5th Cir. 1992) (providing a more recent
example); see also United States v. Bland, 961 F.2d 123 (9th Cir. 1992).
134. 115 S. Ct. 464 (1994).
135. 18 U.S.C. § 2252 (1994).
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have been mailed or so shipped or transported, by any means
including by computer, or knowingly reproduces any visual
depiction for distribution in interstate or foreign commerce or
through the mails, if(A) the producing of such visual depiction involves the
use of a minor engaging in sexually explicit conduct; and
(B) such visual depiction is of such conduct ... shall be
punished as provided in subsection (b) of this section.'3 6
The only filter is "knowingly," and, as Chief Justice Rehnquist wrote for
the majority:
[t]he most natural grammatical reading, adopted by the Ninth
Circuit, suggests that the term "knowingly" modifies only the
surrounding verbs: transports, ships, receives, distributes, or
reproduces. Under this construction, the word "knowingly"
would not modify the elements of the minority of the performers,
or the sexually explicit nature of the material, because they are
set forth in independent clauses separated by interruptive
punctuation. 317
Despite this concession, the majority gave "knowingly" scope over the
whole section. 3 ' In dissent, Justice Scalia pointed out that not only is
the narrow scope "the most natural" reading, "[it] is in fact and quite
obviously the only grammatical reading."139 But it is a criminal statute,
and it is Hornbook law that criminality requires mens rea, scienter.14°
136. Id.
137. X-Citement, 115 S. Ct. at 467.
138. See id. at 471-72 (Scalia, J., dissenting).
139. Id. at 473 (Scalia, J., dissenting). Justice Scalia continued forcefully:
If one were to rack his brains for a way to express the thought that the
knowledge requirement in subsection (a)(1) applied only to the transportation
or shipment of visual depiction in interstate or foreign commerce, and not to
the fact that the depiction was produced by use of a minor engaging in sexually
explicit conduct, and was a depiction of that conduct, it would be impossible
to construct a sentence structure that more clearly conveys that thought, and
that thought alone. The word "knowingly" is contained, not merely in a
distant phrase, but in an entirely separate clause from the one into which
today's opinion inserts it.
Id. Like it or not, as a matter of grammar, Justice Scalia is right.
140. See id. at 468-69 (citing Morissette v. United States, 342 U.S. 246 (1952);
United States v. United States Gypsum Co., 438 U.S. 422, 438 (1978); Staples v. United
States, 511 U.S. 600 (1994)).
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Congress knew that and surely intended such a limitation in this statute.
So the Chief Justice reasoned that "the presumption in favor of a scienter
requirement should apply to each of the statutory elements which
criminalize otherwise innocent conduct."' 41 The Court thus implied a
mens rea filter.142 It constructed a legislative attitude out of common
sense and fundamental jurisprudence (motivated, perhaps, by a fervent
wish to punish the particular defendant) despite the actual language of the
statute. In turning the statute from a plug into a filter, the Supreme Court
usurped a characteristically legislative function. Only a legislature has a
legislative attitude; Justice Scalia surely had a valid point that correcting
the perceived error was a legislative, not a judicial, prerogative.
Goals call for a quite different interpretive attitude. As presaged in
Part II, goals raise a unique question, viz., what is to count as a violation?
How would one violate a goal statute: break the law it makes?
Correspondingly, what is the role of a court when deciding whether there
has been a violation? For example, how do we go about "breaking" a
legislated budget? The contrast with filters, plugs, and holes is quite
marked.
As is so often the case in law, the point can best be seen in an
example.
The D.C. District Court's decision in Sierra Club v.
Ruckelshaus, 43 while obviously not using the speech act theory offered
here, showed sensitivity to legislative attitude in reaching the appropriate
decision. The "basic purpose"'" of the Clean Air Act Amendments of
1970145 was "to protect and enhance the quality of the Nation's air
resources so as to promote the public health and welfare and the
productive capacity of its population. " "
To this end, Congress
required the Administrator of the Environmental Protection Agency (EPA)
to promulgate nationally uniform air quality standards for certain air
pollutants in the form of maximum allowable levels of pollution in the
141. Id. at 469. This is reasoned on the basis that the presumption that some form
of scienter is to be implied in a criminal statute even if not expressed. See id.
142. Thus, the Court reversed the Ninth Circuit's 1992 and 1990 findings that the
statute was unconstitutional in United States v. X-Citement Video, Inc., 982 F.2d 1285,
1289 (9th Cir. 1992), and in United States v. Thomas, 893 F.2d 1066, 1070 (9th Cir.
1990), cert. denied, 498 U.S. 826 (1990).
143. 344 F. Supp. 253 (D.D.C. 1972), aff'd by an equally divided court, 412 U.S.
541 (1973). I am indebted to Phillip Costello for this example.
144. Id. at 255.

145. Pub. L. No. 91-604, 84 Stat. 1676 (1970) (codified as amended and transferred
at 42 U.S.C. § 7403 (1994)).
146. Clean Air Act § 101, 42 U.S.C. § 7401(b)(1) (1994).
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ambient air.147 Each state was required to institute its own program, or
"state implementation plan," which would achieve the federally mandated
standards by a certain date. Moreover, each state
141 implementation plan
approval.
Administrator's
EPA
the
to
subject
was
That the Clean Air Act of 1970 is a goal statute is apparent in the
language chosen by Congress: "to protect and enhance" and "to promote"
are aspirational expressions that fit to aims or ambitions and not precisely
demarcated limits. So too the prescribed method of implementation of the
Act by the EPA Administrator, variable from state to state according to
local conditions, fits an aspirational goal rather than a definitive command.
The District Court's opinion recognized this quality: "On its face, this
language would appear to declare Congress' intent to improve the quality
of the nation's air . .

"149

Nor could it be a filter statute, because the

aspiration runs in only one direction, toward improved air quality, and not
a judgment around a mean value.
Congress did, however, neglect to address one important question in
the text of the statute: What about those areas, such as national parks and
other rural expanses, that currently had air pollution levels far below the
maximum allowable levels? Might air in such regions be allowed to
deteriorate to the maximum allowable level of air pollution? If so, a state
could perhaps meet its prescribed ambient air pollution levels by
redirecting its industrial air pollutant sources upwind to its more pristine
regions. The EPA Administrator promulgated a regulation that would
allow just such a strategy: "In any region where measured or estimated
ambient levels of pollutant are below the levels specified by an applicable
. . . standard, the State implementation plan shall set forth a control
strategy which shall be adequate to prevent such ambient pollution levels
from exceeding such

. . .

standard.""5 '

Hence the Sierra Club brought

suit in the D.C. District Court. Did the Clean Air Act permit such an
interpretation?
147. See Clean Air Act Amendments of 1970 § 109, 84 Stat. at 1679-80 (codified
as amended and transferred at 42 U.S.C. § 7409).
148. See id. § 110, 84 Stat. at 1680-83 (codified as amended and transferred at 42
U.S.C. § 7410). Of course, most of the deadlines established by the EPA were not met,
necessitating the Clean Air Act Amendments of 1977, Pub. L. No. 95-95, 91 Stat. 686
(1977) (codified as amended at 42 U.S.C. § 7403). In these 1977 amendments, Congress
codified the D.C. District Court's decision in SierraClub. See 42 U.S.C. §§ 7470-7491.
149. Sierra Club, 344 F. Supp. at 255.
150. 40 C.F.R. § 51.12(b) (1970); see also Sierra Club, 344 F. Supp. at 256
(quoting C.F.R. § 51.12(b)). As the Sierra Club opinion points out, another section of
the Administrator's regulations, 40 C.F.R. § 50.2(c), inconsistently prohibited
deterioration in air quality. Id. at 256.
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Had the statute been. a plug, a hole, or even a filter, the
Administrator's interpretation in the contentious regulation would have
been possible, but as soon as the court recognized it as a goal statute the
decision was inescapable. As stated earlier,' violation of a goal statute
requires failing to try to attain, or working to the contrary of, the statute's
aspiration. This regulation would allow working against the Clean Air
Act's expressed goal-the protection and enhancement of our nation's air
quality. Had the court interpreted the Clean Air Act Amendments of 1970
as a plug, that is, a narrow constraint on our default freedom of pollution
at will, certainly it would have reached a different conclusion. Thus,
employing an analysis of legislative attitude in statutory interpretation can
be much more than intellectual gobbledygook; it can very well shape the
policy of a nation.
However, courts do not always recognize legislative attitude even
when apparent on the face of a statute, and because of this, as the
following example shows, unfortunate results can follow. In the Resource
Conservation and Recovery Act of 1976,152 as amended by the
Hazardous and Solid Waste Amendments of 1984,153 Congress required
toxic and hazardous wastes to be handled by "levels or methods of
treatment, if any, which substantially diminish the toxicity of the waste or
substantially reduce the likelihood of migration of hazardous constituents
from the waste so that short-term and long-term threats to human health
and environment are minimized.""' The crucial requirement in Edison
Electric Institute v. United States EPA' 55 prohibited "storage of such
waste . . . unless such storage is solely for the purpose of the
accumulation of such quantities of hazardous waste as are necessary to
facilitate proper recovery, treatment or disposal."156 The point was to
prevent forestalling disposal by accumulation of waste, and to require
producers of it to "treat as [they] go. ""'
At issue was the waste
produced by nuclear power plants, and research institutions, hospitals and
industrial facilities, for which, at the time, "adequate treatment methods
[had] not been developed," and for which "there [was] a severe shortage
of disposal capacity."' 5 8 In other words, the producers of this waste,
for want of technological means, could not dispose of it and were
151. See supra notes 53-56 and accompanying text.
152. 42 U.S.C. §§ 6901-6992k (1994).

153. Pub. L. No. 98-616, 98 Stat. 3221 (1984).
154. 42 U.S.C. § 6924(m)(1) (1994).
155.
156.
157.
158.

996 F.2d 326 (D.C. Cir. 1993).
42 U.S.C. §6924(j).
Edison, 996 F.2d at 329.
Id.
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prohibited from storing it. They were, therefore, "faced with little choice
but to violate the [Land Disposal Restrictions] storage prohibition."159
Nevertheless, the D.C. Circuit panel decided simply to let them dangle:
We wish to emphasize that we are not unsympathetic to the
hardships that this decision implies for [petitioners]. They find
themselves in the unenviable position of having no choice but to
violate the law. Nevertheless, the possibility that such hardships
will occur is inherent in statutes such as [the Resource
Conservation and Recovery Act of 1976 as amended by the
Hazardous and Solid Waste Amendments of 1984] that are
expressly designed to force technology by threatening extreme
sanctions. Moreover, the fact that technology may not be able to
keep up with timetables established by Congress does not mean
that courts are at liberty to ignore them, however burdensome the
resulting enforcement. Accordingly, if petitioners are to obtain
relief from their present predicament, that relief must come from
Congress. 11
No doubt the petitioner appreciated the sympathy as much as the
crocodile's victim appreciates the tears. The court recognized the
"technology-forcing nature of the statute"' 6' but nevertheless treated the
statute as a plug because "Congress has spoken to the precise question at
issue." 62 Had it recognized that a statute "expressly designed to force
technology by threatening extreme sanctions" 63 had to be a goal (surely
Congress is not so silly as to think invention can be legislated) the court
might not have been so sanguine about putting the petitioner in legal and
financial zugzwang. Violation of a statute setting a goal yet to be
achieved can only occur by working against it, of which petitioners were
not guilty.
Differences in legislative attitude can and should engender differences
in approach to statutory interpretation. When the meaning of the
propositional content (the statutory phrastic) is not transparent as applied
to the facts at issue, differences in legislative attitude suggest different
sources for resolution. For plugs and holes, we should look to the
legislative history to determine as best we can what the legislature
159. Id. at 331.
160. Id. at 337.
161. Id. at 336.
162. Id. at 334.

163. Id. at 337.
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intended, or would have intended, had it considered the problem;'64 for
filters, we should look to the needs and practices of the governed social
domain. Plugs and holes usually should be read narrowly; filters and
goals usually require a flexible approach depending on the dynamics of the
governed social domain and, in the case of goals, the change therein since
enactment. These are not rules to be followed blindly: how much in
statutory interpretation theory is or can be? But, they do indicate that
investigation of, and attention to, legislative attitude can clarify and
rationalize intuitions otherwise unexplicated.
B. Precedent
The doctrine of stare decisis-the precedential power of prior judicial
decisions-is familiar to all who have survived at least the first year of law
school, and to many others as well. 6 In our system, of course, the
doctrine applies to decisions under statutes as well as to pure common
law. When a court makes a decision applying a statute to a set of facts,
that decision counts as precedent for future disputes that are factually
similar. Thus, the courts will develop a body of decisional law that works
like a set of illustrations for the statute, except that, unlike mere
illustrations, it carries legal authority. As Sir Patrick Atiyah writes,
"many statutes, as living pieces of law, are in substance an amalgam of
the legislative wording and judicial exegesis . . . . "
A question we
might raise is: does stare decisis work the same for decisions under
statutes as for decisions of purely common law? Although I shall not
attempt to answer this question directly, 67 I shall suggest that there may
164. The traditional method of Plowden, which Professor Eskridge derisively calls
"statutory archaeology," is exemplified in Eyston v. Studd, 75 Eng. Rep. 688, 2 Plow.
459 (1574), and Heydon's Case, 76 Eng. Rep. 634 (1584). See ESKRIDGE, supra note
4, at 13.
165. It is wise, as well as fashionable, to distinguish between vertical and horizontal
stare decisis. Vertical stare decisis is when a judge is bound by the prior decisions of

the courts superior to her court in the jurisdiction's hierarchy. Horizontal stare decisis,
on the other hand, is when a court is bound by its own prior decisions. Horizontal stare
decisis is thus much more significant. It is also, of course, the only one that applies in
the United States Supreme Court; "We are not final because we are infallible, but we are
infallible only because we are final." Brown v. Allen, 344 U.S. 443, 540 (1953)
(Jackson, J., concurring).
166. P.S. Atiyah, Common Law and Statute Law, 48 MoD. L. REv. 1, 2 (1985).
167. A recent law review article advocating special treatment begins with a skeptical
report on the doctrine in general:
The sporadic way that various members of the Supreme Court and the
legal community treat the principle of stare decisis is increasingly striking. At
times, the rule of stare decisis appears to be trotted out in defense of decisions
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be differences in stare decisis correlated with differences in legislative
attitude. 161
Filters, by making the facts of the social situation centrally relevant,
1 69
propagate what Atiyah calls "the legislative-judicial partnership";
filters delegate "to the courts the responsibility for creative development
of case law ....
The case law [thus developed would] be, in a sense, a
mixed legislative and judicial creation."'11 Determining the precedential
force of a prior decision under a filter statute requires a judge to review
the customary social mores of the social domains under review as well as
the particular transactional facts. An example is the determination of the
application of "unconscionable" in section 2-302 of the UCC.
§ 2-302. Unconscionable Contract or Clause.
(1) If the court as a matter of law finds the contract or any
clause of the contract to have been unconscionable at the time it
was made the court may refuse to enforce the contract, or it may
enforce the remainder of the contract without the unconscionable
clause, or it may so limit the application of any unconscionable
clause as to avoid any unconscionable result.' 7'
No attempt is made to define "unconscionable," but the decision is
explicitly assigned to the court, not the jury. To make a decision, the
judge should look not just to the particulars of the transaction at issue but
also to the bench mark morality of the contextual market."2 Markets
that were actually reached on quite independent grounds. At other times, the
dictates of the rule appear to be casually ignored when other factors call for
the overruling of a precedent. It is tempting, therefore, to dismiss the rule of
stare decisis as a mere rhetorical device, much like the question of whether a
Supreme Court nominee's judicial philosophy is an appropriate subject of

senatorial inquiry.
Lawrence C. Marshall, "Let Congress Do It": The Case For an Absolute Rule of
Statutory Stare Decisis, 88 MICH. L. REV. 177, 177 (1989).
168. The argument parallels Atiyah's: he draws distinctions based on a
categorization of statutes according to their language, whether it is well-defined or opentextured, a distinction which, as we saw in Part II, was a primary indicator of legislative
attitude.
169. Atiyah, supra note 166, at 4.
170. Id. at 3.
171. U.C.C. § 2-302(1) (1994).
172. Comment 1 of section 2-302 of the UCC includes: "The basic test is whether,
in the light of the general commercial background and the commercial needs of the
particulartrade or case, the clauses involved are so one-sided as to be unconscionable
... at the time of the making of the contract." U.C.C. § 2-302 cmt. 1 (1994) (emphasis
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differ in their social and moral parameters; a decision of a contracts issue
in optometry may not carry weight in table poultry even though the
contracts law issue was the same.
Atiyah's worry with statutes of this type is that assigning the decision
to the trial judge will lead to decision-making becoming too ad hoc: "[I]f
• . . everything [is] left to the discretion of a single trial judge, the whole
value of the case by case methodology of the common law will be
lost."" 7' This appears to be a legitimate concern. For example, the
question of unconscionability may be a question of law by legislative
decree, but it is still factual. 74
Thus, appealing decisions on
unconscionability is much like appealing decisions of fact. But the trial
judges' decisions are in state courts and not well reported, 7 5 which
makes the accretion of judicial wisdom difficult. 76 Filters of this kind,
then, should be given special attention by the reporters, both as to the
broader scope of the relevant facts and as to the need to promote the
actual reporting and disseminating of decisions.
In contrast to filters, plugs, holes, and goals tend to narrow the factual
ambit of decision. In plugs and holes, the legislature does not delegate an
especially broadened interpretive problem to the courts. When interpretive
problems arise, the meaning of a plug, hole, or goal statute will tend to
be determined more by values prescribed by the legislature than by those
at large in the community. The interpretive determination is made more
from the record of legislative intent than from the community in which the
statute is being applied. Thus, precedential power of decisions under
plugs, holes, and goals will tend to be constant across a variety of social
situations.
Our Supreme Court has never felt itself absolutely bound not to
overrule its prior positions, but the freedom it has felt to make such
added).
173. Atiyah, supra note 166, at 4.
174. Much like the determination of conspicuousness. See U.C.C. § 1-201(10)
(1994).
175. Some are available through the UCC Reporting Service.

176. Atiyah states again:
One understands, of course, why the courts are reluctant to multiply appeals
where discretion rather than strict rule is in question: if the matter is one of
discretion, there are no ultimate standards by which to determine whether the
decision is "right" or "wrong," so the decision of one judge may be thought
as acceptable as the decision of another. . . . But if the courts insist that all
these discretions are not to be subject to the advantage of reasoned discussion
in appellate courts, with the interchange of opinion available in multi-judge
courts, the possibility of fruitful development along these lines will be stifled.
Atiyah, supra note 166, at 4-5.
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changes has varied greatly between and within terms. One thing seems
clear: the Court feels freer to revise its jurisprudence on constitutional
issues than on other issues. As Justice Brandeis stated:
[I]n cases involving the Federal Constitution, where correction
through legislative action is practically impossible, this Court has
often overruled its earlier decisions. The Court bows to the
lessons of experience and the force of better reasoning,
recognizing that the process of trial and error, so fruitful in the
physical sciences, is appropriate also in the judicial function."7
This very argument suggests that in statutory interpretation cases, where
Congress has the power and opportunity to revise the Court's decisions,
stare decisis should be adhered to more rigidly. Professor Marshall
argues convincingly that this has been the Court's practice, and, perhaps
less convincingly, properly so. 17 8 But the argument also suggests an
appropriate variation along the legislative attitude axis.
A legislature takes more control over meaning in particular situations
by enacting a plug, hole, or goal statute rather than a filter. If the court
interprets the statute other than as the legislature intended, the legislature
is more likely to react and take remedial action. Contrast filters, where
much of the evaluatory power has been delegated to the court; there, it
should be up to the court to recognize the error or social inoperability of
prior decisions, or the change in societal mores, and to adjust accordingly.
Courts might then be advised to hold more determinedly to precedent in
interpretations of plugs, holes, and goals than filters.
There is another way that legislative attitude might figure in judicial
decision-making that is peculiar to the United States with its multiplicity
of legal regimes. We are all familiar with the way a court can take the
principle behind a case not directly on point and use it by analogy in
making a decision. Might a court use a statute similarly? Might it take
the reason for a particular statute and use it to develop the law in another
area? As a matter of history, the answer seems to be "No, quite the
contrary." Two examples from quite different areas of substantive law
will illustrate. In the mid-1930s, there was a burst of legislation
abolishing the ancient "heart balm" actions in tort-that is, seduction,
177. Burnet v. Coronado Oil & Gas Co., 285 U.S. 393, 406-08 (1932) (Brandeis,
J., dissenting).
178. See Marshall, supra, note 167; see also Willaim N. Eskridge, Jr., The Case
of the Amorous Defendant: Criticizing Absolute Stare Decisisfor Statutory Cases, 88
MICH. L. Rav. 2450 (1990); Lawrence C. Marshall, Contempt of Congress:A Reply to
the Critics of an Absolute Rule of Statutory Stare Decisis, 88 MICH. L. REv. 2467

(1990).
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alienation of affections, criminal conversation, and breach of promise to
marry. Common law courts in the states that did not enact such
legislation never followed suit.' 79 Perhaps even more dramatic has been
the response of courts to promissory notes with variable interest rates.
Prior to the recent revision, Article 3 of the UCC required a note to
promise "a sum certain in money";"W a note with a rate related to prime
does not, prima facie, satisfy this requirement. As most modern notes
have such variable rates, some states reacted by modifying their statutes.
When courts in states that did not have such modifications were asked to
allow variable rate notes to come under Article 3 by judicial
interpretation, they refused and pointed to the legislation as reason for
their refusal.' 8 ' Courts generally do not react to and extend the
jurisprudential impact of the underlying spirit of major statutory
developments; in fact, they have done exactly the opposite.
Is this wise? In the case of plugs, holes, and filters it probably is.
Legislatures are themselves likely to have as much motivation as other
legislatures before them to take their own action if they wish to. But what
about those goal statutes in which the legislature is trying to move the
default position and change the general social attitude? We have already
seen examples in the Hazardous and Solid Waste Amendments of
1984" and the Clean Air Act Amendments of 1970,11 where the
federal legislature set the goal of shifting the default position of pollutionat-will. In these statutes, Congress aimed at overcoming the effects of
pollution that the default law allowed and targeted waste disposal and
ambient air deterioration."
In future controversies arising under
Congress's statutory scheme addressing pollution, should a court enforce
the default position or follow the motivation and rationale of the federal
legislature in enacting these statutes? Should pollution-at-will count as the
default? Arguably it should not. Arguably, legislative goals statutes
should count as adjustments of general background defaults.
In summary, distinguishing differences in legislative attitude has
explanatory and determinative value for the doctrine of precedent in at
179. See M.B.W. Sinclair, Seduction and the Myth of the Ideal Woman, 5 LAW &
INEQ. J. 33 (1987). Only one court in modem times has modified the tort of seduction.

See Breece v. Jett, 556 S.W.2d 696 (Mo. Ct. App. 1977).
180. U.C.C. §§ 3-104(1)(b), 3-106 (1952), amended by U.C.C. § 3-104, 3-106
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least three ways. First, it systematizes differences in the range of factual
relevance: filters require the qualities of a social domain to count as facts
for determining or distinguishing precedent; plugs and holes tend to
require concentration on factual particularities cutting across social
domains. Second, it shows why there should be differences in felt
compulsion of precedent for different statutes: decisions under plugs,
holes, and goals tend to be more binding than those under filters, which
more readily allow development and variation with development and
variation in societal mores. Third, it suggests reasons for taking
legislative rationes decidendi as persuasive in similar but unbound
domains-not for plugs, holes, and filters, but probably for goals. These
are significant differentiae that correspond to common intuitions about
particular situations in law. Explicating underlying reasons for those
intuitions is a valuable product of the analysis of legislative attitudes.
IV. CONCLUSION

Legislatures speak to the governed through statutes; legislation is not
only the paradigm, it is the only legislative speech act. Like the speech
acts of ordinary human discourse, legislatures treat asserted propositional
content with a variety of attitudes. Legislative attitudes may not be as
various as propositional attitudes in non-legal discourse, but they are every
bit as consequential to the practical import of legislation. In order to
further our understanding and analysis of legislative attitudes, I have in
this article proposed a classificatory framework of "plugs," "holes,"
"filters," and "goals."
These categorize the force with which the
legislature intended to disrupt the default position in place. The crucial
questions to be asked of any new analysis such as this are: Does it matter?
What would a lawyer or judge do with it? I have given examples of two
areas of legal analysis that can be seen more clearly on this
framework-statutory interpretation and the doctrine of precedent.
Professor Eskridge has introduced, and has clearly won adherents to,
the thesis that "statutory interpretation is dynamic. The interpretation of
a statutory provision by an interpreter is not necessarily the one which the
original legislature would have endorsed . . . . "1 The idea is not that
statutory meaning is in motion but that at least in some cases it is not fixed
at enactment but determined when "it is applied to concrete circumstances,
and it is neither uncommon nor illegitimate for the meaning of a provision
to change over time.""
He is clearly right about many statutes, but
equally clearly there are statutes the meaning of which is and should be
185. ESKRIDGE, supra note 4, at 5; see also William N. Eskridge, Jr., Dynamic
Statutory Interpretation, 135 U. PA. L. REV. 1479 (1987).
186. ESKRIDGE, supra note 4, at 9.
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controlled by the intent of the enacting legislature. The difficult question,
then, is how do we tell on independent grounds which is which? The
analysis of legislative attitudes in this article provides the necessary
independent grounds on which to answer.
The character of legislative attitude can and should control the
approach to interpretation of a statute. Plugs and holes should usually be
read narrowly while looking to the original intent of the legislature as best
it can be determined to resolve problems. Filters and goals usually
require a flexible approach depending on the characteristics of the
governed social domain and, in the case of goals, the change therein since
enactment. It should not be merely the passage of time since enactment
that moves the interpretation from the originalist to the "dynamic"
approach; rather, it should be the nature of the legislative attitude and the
governmental force being exercised. That, in turn, should vary according
to the needs and practices of the social domain being governed. These are
not rules to be followed blindly, but they do indicate that investigation of
and attention to legislative attitude can clarify and rationalize intuitions
otherwise unexplicated.
Legislative attitude should also have a strong influence on the
precedential force of judicial decisions made under a statute. Filters are
given meaning by circumstances local to a problem in time, place, and
community. The scope of facts relevant to the interpretation of a filter
will be broader, including social facts of the domain of governance.
Precedential force will be commensurately narrow, limited by the breadth
of the relevant social facts. Conversely, in plugs, holes, and goals, the
legislature does not delegate as wide a range of interpretive problems to
the courts as it does in filters. Accordingly, the meaning of a plug, hole,
or goal statute will tend to be determined more by values prescribed by
the legislature than by those at large in the community.
Thus,
precedential power of decisions under plugs, holes, and goals will tend to
be constant across a greater variety of social situations.
These consequences of the legislative attitude (of statutory neustic) are
significant. It is true-and indeed it should be true-that the analysis does
no more than bring to the surface intuitions that have always governed
wise decision-making. But that in itself is no small gain: explicating the
wisdom of long experience makes it more accessible, more communicable,
and more readily evaluable. Classification of statutes on the dimension of
legislative attitude-through plugs, holes, filters, and goals-makes a
useful advance in legal theory.

