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CONTEMPORARY CHALLENGES IN RACE RELATIONS
CHARLES OGLETREE

To my far left is Norma Cantd, Assistant Secretary for Civil Rights
in the Department of Education and a graduate of Pan American University and Harvard Law School. She is active in the Hispanic community,
has been a public school teacher, and has addressed civil rights issues
quite extensively since joining the Clinton Administration in 1993.
To her right and to my left is Professor Pam Karlan, a graduate of
Yale, who received her Bachelor's, Master's, and Law degrees there.
She formerly worked with the NAACP Legal Defense & Educational
Fund, where she specialized in voting rights and employment discrimination. She now has the Roy Ellen Rosamund Woodruff Morgan Research Chair at the University of Virginia Law School, where she teaches
voting rights, civil rights, criminal procedure, and professional responsibility.
To my immediate left is Professor Chris Edley, who serves as a special consultant and advisor to President Clinton's advisory committee on
race. He is also the author of a recent book, Not All Black and White:
Affirmative Action, Race, and American Values, as well as many other
publications dealing with the issue of race.' In addition, he is one of the
co-directors of the Civil Rights Project, a recently launched think tank in
Cambridge, which deals with civil rights and a wide variety of other issues.
Professor Edley will go first, followed by Ms. Cantd, and then Professor Karlan. At the end of their presentations, we will hear from the
audience before we conclude this session. Professor Chris Edley.
CHRISTOPHER EDLEY

Thank you, Charles.
There are two obvious points and two minor points with respect to
the current state of civil rights doctrine. First, a great deal depends on
Sandra Day O'Connor, and specifically, whether she believes that Stanford Law School today, as a result of its greater diversity since her stu-
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dent days, is not only different but better. And, is it sufficiently better,
indeed, to suggest that both gender-conscious and race-conscious affirmative action measures represent a compelling interest to serve the
core educational mission of that institution.
Second, if she is willing to reach that conclusion and halt her slide
down the slope of civil rights rollback, then a great deal depends on Al
Gore or some other reasonably progressive civil rights voice getting
elected president in the year 2000. We can talk more about the doctrine,
but many people in the audience are generally familiar with it.
The heart of the doctrinal discussion should really be about the state
of politics. The question of who becomes a judge or a justice is heavily
influenced by the state of politics. This is particularly true in this era of
divided government, where civil rights questions seem often to loom as
litmus tests in both the pre-confirmation and confirmation processes.
Whether civil rights progressives can more effectively engage the general public on the plane of values discourse matters more than the particulars of equal protection arguments.
For several decades civil rights advocates have honed their skills at
making doctrinal arguments and at doing econometric analyses of social
and economic disparities. They have not done as well, however, at
striking a chord in the general public's sense of the proper vision for racial and ethnic justice.
The analogy that comes to my mind is welfare reform. I worked in
the Carter White House in the late 1970s, and I had the dubious honor of
being in charge of welfare reform. We were working on an incremental
welfare reform bill that would have provided up to $15 billion of additional spending for poor people. While those of us on the anti-poverty
side of the debate were arguing about the policy-plumbing details-what
benefits should two-earner families receive, what should the food stamp
asset test be, how should eligibility for Medicaid be coordinated with
eligibility for other means tested programs--conservatives were arguing
about values.
As it turned out, the American public was not interested in plumbing,
but instead was interested in values. The years passed and suddenly antipoverty progressives woke up, and the welfare entitlement was gone.
Once we lost the values debate, the political debate went swiftly by the
boards.
On many civil rights issues we have seen a developing rollback both
doctrinally and politically. A major cause of these rollbacks has been the
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disengagement of advocates from the hard work of waging battle on the
plane of values discourse. Waging battle in the coming years and, in
particular, in a way that influences the year 2000 elections and influences
who becomes our judges, strikes me as being at least as important an
agenda item as our day-to-day, month-to-month battle to hold the line in
these conservative federal courts.
My third point is that the battle over civil rights is taking place not
just in federal courts but at the ballot boxes. State initiatives such as
Proposition 209 in California and Initiative 200 in Washington state,
provide clear examples of the measures being taken in various legislatures around the country.2 One recent tally identified thirty-three states
in which ballot initiatives or legislative measures may come to some kind
of popular or legislative vote during this calendar year or next.
These struggles present the challenge of weaving together the expertise of legal advocates with the communications skills of political activists and the organizational skills of everybody from the women's movement to the labor movement. All of these forces must be brought to bear
on teaching the public about a subject that simply has been distorted almost beyond comprehension. Those of us who work on civil rights issues have the chilling experience of talking with newspaper editors and
television producers-often twenty-something-year-olds-who believe
that the most important civil rights problem facing America is the oppression of white males. They have no sense of history and no sense of
vision about what might be wrong with America and what cures might be
required.
The challenge that faces judges, litigants, and people in these state
ballot initiatives, is to persuade the public that it is long past time to have
a more effective set of measures to address this legacy, which is 150
years older than the nation itself.
My fourth and final point is perhaps a little bit orthogonal to the
three previous points. In the think tank to which Charles referred, we
held a recent conference titled Religion, Religious Values, and Racial
Justice. The premise of the conference was that civil rights advocacy

2. Proposition 209 in California and Initiative 200 in Washington State have been
approved. Each proposition prohibits voluntary public sector "preferences" (i.e., affirmative action apart from outreach) for the traditional categories, including employment, contracting, and student admissions. See Big Year for Ballot Initiatives: Voters
Passed62 Percent of Them; Results Ran IdeologicalGamut, SACRAMENTO BEE, Nov. 5,
1998, at Al8.
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today is ignoring the potential value of spirituality as a resource to be
deployed explicitly in discourse around issues of racial and ethnic justice.
This used to be the common language of racial justice in the 1960s,
but the secularization of the civil rights movement in the late 1960s,
coming simultaneously with the near disintegration of the multiracial
coalition in civil rights advocacy, has put us at a disadvantage. Judged
by patterns and intensity of practice, the United States is the most religious nation among all of the industrialized democracies-the most religious nation.
Given my earlier points about the need to engage on the plane of
values discourse, it stands to reason that we have an obligation as civil
rights advocates to explore the question of how to tap into and deploy
spiritual values. Of course, there are many people who are active in the
civil rights movement, who are deeply religious and who will locate
within their religion the source of their personal mission to work in this
field. But they do not take that spiritual inspiration and actually use it to
try to communicate, educate, and inspire others. Instead, they use an
economic message, or stress a secularized "fairness" claim.
Even as we press harder to develop and exploit our social science
evidence with respect to racial and ethnic justice, we must also find a
better way to tap the resources of the spiritual values that are so important to a great many Americans.
In conclusion, let me just take note of what President Clinton is doing. I am a consultant to the President on his race initiative. I try not to
make a habit of being a booster for it, but for purposes of discussion, it
might be useful just to frame one point. At its core, the intellectual
premise of the President's race initiative, announced last June, is as follows.
It will not be enough to formulate and advocate bold policy measures
to address the opportunity gap, because there is no moral or political
predicate, or foundation, for making the investments necessary to close
the opportunity gap. Therefore, to make this something more than an
academic exercise, there has to be a second track.
Beyond policy there has to be a track that focuses on values and on
creating that moral and political predicate so that bold policy ideas have
some hope of germinating and bearing fruit. That track is sometimes
called the National Conversation on Race, but the title is a bit of a misnomer. The phrase National Conversation on Race, stolen from Lani
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Guinier, may suggest that the focus is on closing the chat gap, but that is
obviously not what it should be about.
Instead, it should be about closing the opportunity gap, and, more
fundamentally, it should be about both values discourse and community
building. The germinal notion is that you are more likely to care about
the neighbor you know and understand than about the neighbor you perceive as being different.
The second track of the initiative, therefore, tries to find the promising practices in institutions and communities around the nation that hold
some hope for building bridges to connect people across lines of class
and color. If we can identify those strategies, then there may be an avenue, process, or agenda for creating the moral and political foundations
necessary for the bold policy measures that will close the opportunity
gap.
Let me stop there and hope we get a chance to further elaborate.
CHARLES OGLETREE

Ms. Canti.
NORMA CANTO

Thank you. At this time of the day, the challenge is to stay awake. I
have taken Japanese language classes, and I was told by one professor
that in some Japanese universities it is appropriate to show respect to the
lecturer by closing your eyes and concentrating on listening to the
speaker's voice. If you do that, I will take it that you are complimenting
me.
I ask that you stay awake because what we are talking about here is
incredibly important. We must be vigilant about the issue of race relations. All of our rights require vigilance, and the laws do not respect
claimants who sleep on their rights.
To some degree, in race relations we have been asleep while critics
argue. For example, critics say that Title IX3 athletics pose a zero sum
effect for the civil rights of male athletes. Critics allege that as African-

3. See Education Amendments of 1972, §§ 901-909, codified as amended at 20
U.S.C.A. §§ 1681-1688 (1998)). Title IX states, "No person in the United States shall, on
the basis of sex, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any education program or activity receiving Federal financial assistance..." Id.
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Americans and Latinos move forward, Asians move back. We are not
alert enough to respond to the critics who challenge us to think differently about race relations. We must be clear that race relations is not a
zero sum game; we must be vigilant because it will be if we allow it to
become one.
The incredible vision of Justice Brennan is very relevant to avoiding
unnecessary conflicts in race relations. In a New York speech, Justice
Brennan spoke of a single human family and "the age-old dream for recognition of the inherent dignity and of the equal and inalienable rights of
all members of the human family." 4 That vision does not sound like a
zero-sum game or an exclusion game but rather a vision that could certainly carry us into the next millennium.
In the U.S. Department of Education, we try to reflect the Brennan
vision of a single human family. When we say that all children can
learn, we emphasize that all means all. The courts have recognized when
there is a denial of access to education, not one child is to be excluded
from education.5 The Court does not see educational opportunity as divisive. In the areas of race and education, we have a challenge to try to
take the legal doctrine of opportunity for all and apply it in practice.
The approaches to secure equal opportunities must include traditional legal enforcement in the courts and administrative agencies. Enforcement has an important role, and we will continue seriously to pursue
enforcement through the courts and through our investigation and resolution of complaints. In addition, we need to be very creative in exploring alternative solutions to advance and improve race relations.
Our Office for Civil Rights has some very creative people. In the
Office for Civil Rights, we have 650 staff members. There were 850
when I started, but we have had two declining budgets. In a conversation
with a congressional staffer about our budget cuts, he explained, "Well,
we read your annual report, and we saw how efficient you were getting,
so we decided to cut you." With that in mind, we have been creative
about strategies to supplement traditional federal civil rights enforcement.
One such strategy is an approach called P.A.R.-profile, assessment,

4. S. Friedman, William J. Brennan, in 4 JUsTIcEs

OF THE UNITED STATES SUPREME

1789-1969, at 2849, 2865 (L. Friedman & S. Israel eds., 1969) (quoting Justice
William J. Brennan, Jr.).
5. See Lau v. Nichols, 414 U.S. 563 (1974).
COURT,
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and review. We begin a P.A.R. investigation by inviting community
members to attend focus groups to discuss civil rights issues related to
education. Most frequently, we discuss minorities who are being overidentified and over-referred to special education as a national trend.
In the second part of the P.A.R. approach is clear communication
with the school district and the community about the legal requirements
of the topic of our investigation. We share the legal requirements in
writing with the community, teacher's unions, and the school district.
We also invite the state education agency.
The third part of the P.A.R. approach involves the preparation of a
self-assessment guide, which consists of a checklist of questions we intend to pose to the school district. This is a radical departure for our investigators, because some investigators find success in surprising participants with their questions.
The fourth part of the approach is to have better and faster customer
service in providing feedback about what we learned during the investigation. When we visit a school district, we know we are going to be
there for just a few days. At the end of the visit, instead of taking our
notes back to our office for further deliberations, we bring in school
board members, superintendents, and community members to give them
immediate feedback on our observations, recommendations, and suggested resources.
The last part of the P.A.R. approach is about changing attitudes. We
communicate to schools our point of view that the school district wants
the same thing that the civil rights community wants: compliance with
the law and opportunity for all students. We forego any suggestion that
school districts want anything less than full compliance with the federal
law!
What have the results been? Community members and school districts described the new approach as "a breath of fresh air." One superintendent complained that we did not visit his campus to use the new approach. Can you imagine? Someone was angry that the Feds did not
show up at his door.
Our staff has been excited about the approach. Keeping in mind that
it is important to select a school district where the board is ready to make
a change and is ready to talk about ways to make the changes, the new
approach has started to produce results.
The other approaches include providing technical assistance up front
to prevent discrimination from happening, rather than waiting for the
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problem to become a complaint or a lawsuit. This approach has worked
in Georgia. In Georgia the school superintendent requested information,
because African-American children were not getting into the gifted
classes.6 The gifted classes consisted of all white students. The suspicion is that it happened because of an over-reliance on IQ test scores. In
more likely to be classified gifted than
Georgia, whites were significantly
7
states.
neighboring
in
whites
School officials in the State of Georgia saw the data and called us
and asked for technical assistance. We introduced them to educators and
walked them through some alternatives that were being used in other
states. As a result, Georgia changed its state law and policies; Georgia
no longer relies solely on the IQ tests. For the first time, Georgia is including African-American children and other minority children into the
gifted classes. Again, that was a different approach that our office was
pretty pleased about. The approach was covered on 60 Minutes.8 You
are looking at someone whose case was on 60 Minutes and still has her
job. Pretty unusual.
Another non-traditional approach involves the use of memoranda of
understanding with local school districts. The memoranda identify the
objectives, goals, and plans of action to involve parents. That approach
has proven helpful with New York public schools on the issue of overreferral of minorities to special education. The agreement calls for extensive parent involvement. O.C.R. prints up the agreements so that the
parents know what is expected of the school district, and the parents can
become part of the monitoring process.
In another creative step to help enforce the federal laws, the Department of Justice has a task force on affirmative action that provides technical assistance. 9 Our agency and the Department of Justice together
respond to college campuses that have questions about the proper use of
6. See 60 Minutes: Racial Tracking (CBS television broadcast, Nov. 5, 1997)
(transcript on file with the New York Law School Law Review).
7. See Georgia Superintendent Battles a Subtle Racism, N.Y. TIMES, Feb. 14,
1995, at A10. 60 Minutes reported that in Calhoun County, Ga., every white student had
been placed into an advanced class, whereas seventy percent of the black students were
placed in slower classes. See 60 Minutes: RacialTracking, supra note 6.
8. See 60 Minutes: Racial Tracking, supra note 6.
9. The Affirmative Action Task Force is termed the "Post-Adarand Task Force"
and is headed by Associate Attorney General Raymond Fisher. Information regarding
the Post-Adarand Task Force can be obtained by writing to: Office of Information and
Privacy, U.S. Dep't of Justice, Flag Bldg., Suite 570, Washington, DC 20530.
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affirmative action on their campus. Sometimes, we suggest to a campus
that we believe that it needs some technical assistance.
We have also begun to visit campuses where we believe the practices
are working appropriately to document the success. It will be important
to provide the public with documentation of the correct use of affirmative action.
There is also a hate crimes task force that is trying to provide children and their teachers with necessary tools to deal effectively with race
relations.' 0 I have visited several middle schools, where lessons on race
relations have also prepared young people to anticipate and reject
stereotypes. The children have reacted well to courses on race relations
and mediation. Paying attention to race relations makes them aware of
all the other forms of discrimination that may exist in their schools.
Finally, the Department of Education is researching the uses of affirmative action and the values of diversity.
All of these approaches are non-litigation tools, which supplement
our traditional enforcement methods and are part of the response to real
civil rights needs.
I will close by asking for your assistance. We are the federal government, and we are here to help, but we cannot do it alone. We need
partners. We need creative ideas, and I am looking to you for help.
CHARLES OGLETREE

Finally, Professor Pam Karlan from the University of Virginia Law
School.
PAMELA S. KARLAN"
For many years, voting rights was one of the least contentious areas
of civil rights law. The Reapportionment Revolution is the most widely
accepted legacy of Justice Brennan and the Warren Court: today, virtu10. The Hate Crimes Task Force is termed the "Hate Crimes Working Group" and
is chaired by James Castello of the Deputy Attorney General's Office. Information regarding the Hate Crimes Working Group can be obtained by writing to: Office of Information and Privacy, U.S. Dep't of Justice, Flag Bldg., Suite 570, Washington, DC 20530.
11. Professor of Law, Stanford Law School. This essay, It's Not Black and White
Anymore: Contemporary Challenges in Voting Rights Law, is based on my oral remarks

at the conference co-sponsored by the Brennan Center and the HarvardCivil Rights-Civil
Liberties Law Review on Reason, Passion,and the Progress of Law: Remembering and
Advancing the ConstitutionalVision of Justice William J. Brennan, Jr.
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ally no one challenges the idea that "one person-one vote" is a bedrock
of American democracy. 12 The Warren Court's identification of voting

as a fundamental right 13 is equally secure; an assertion that "the Constitution of the United States has not conferred the right of suffrage upon
any one' 14 would strike contemporary Americans as absurd. And following its passage in 1965, the Voting Rights Act,' 5 which gave real life
to the promises of the Fifteenth Amendment, was repeatedly extended
and strengthened, each time with greater congressional support. In 1992,
Samuel Issacharoff, one of the leading scholars of the political process,
noted that despite the fundamental sea change the Voting Rights Act had
visited on American politics, 16 voting rights claims had "a resilience,
through the Reagan era and its17 Supreme Court, that is unmatched in any
other area of civil rights law."'
That happy consensus was shattered by the reapportionment that
followed the 1990 census. Justice Brennan's 1986 opinion for the Court
in Thornburg v. Gingles 8 had substantially liberalized the standard for
claims of racial vote dilution under section 2 of the Voting Rights Act.' 9
The post-1990 redistricting took place in the shadow of Gingles, and
both minority communities and the Department of Justice insisted on
12. See White v. Regester, 412 U.S. 755, 779 (1973) (Brennan, J., dissenting)
(noting the "truly extraordinary record of compliance with the constitutional mandate" of
one person,-one vote); Lani Guinier & Pamela S. Karlan, The MajoritarianDifficulty:
One Person, One-Vote, in REASON AND PASSION: JUSTICE BRENNAN'S ENDURING
INFLUENCE 207, 207, 211 (E. Joshua Rosenkranz & Bernard Schwartz eds. 1997) (describing the settled acceptance of one person-one vote). For a notable cautionary voice,
see Bruce E. Cain, Election Law as a Field: A PoliticalScientist's Perspective, 32 LoY.
L.A. L. REv. (forthcoming June 1999).
13. See Kramer v. Union Free Sch. Dist., 395 U.S. 621 (1969); Harper v. Virginia
Bd. of Elections, 383 U.S. 663 (1966).
14. United States v. Cruikshank, 92 U.S. 542, 555 (1875).
15. 42 U.S.C. § 1973 etseq. (1994).
16. For accounts of the Voting Rights Act's impact on minority electoral success
and American politics more generally, see, e.g., QUIET REVOLUTION IN THE SOUTH: THE
IMPACT OF THE VOTING RIGHTS ACT, 1965-1990 (Chandler Davidson & Bernard Grofman
eds., 1994); RACE AND REDISTRICTING INTHE 1990S (Bernard Grofman ed., 1998); Pamela S. Karlan, The Impact of the Voting Rights Act on African Americans: Second and
Third Generation Issues, in VOTING RIGHTS AND REDISTRICTING IN THE UNITED STATES
(Mark Rush ed., 1998).
17. Samuel Issacharoff, Polarized Voting and the PoliticalProcess: The Transformation of Voting Rights Jurisprudence,90 MICH. L. REv. 1833, 1836 (1992).
18. 478 U.S. 30 (1986).
19. 42 U.S.C. § 1973 (1994).
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drawing an unprecedented number of majority non-white congressional,
state legislative, and local electoral districts. These new districts
prompted a wave of litigation, largely by white voters who were upset to

find themselves in majority non-white districts. The Supreme Court, in a
series of bitterly divided opinions, struck down majority non-white districts in Georgia, 20 North Carolina, 21 and Texas.2 The issues were so
difficult that in one case Justice O'Connor ended up concurring with herself.23 Even today, with the next decennial census around the corner, the
Supreme Court's docket still contains voting rights cases stemming from
the last reapportionment.2 4 We have moved, in less than two genera-

tions, from the concern that animated Justice Brennan's first forays into
the political thicket-the complete refusal of entrenched state legislators
ever to address questions of reapportionment2- -to a very different
problem: a never-ending and essentially uncertain redistricting process in
which judicial intervention completely changes the terms of engagement.
In a series of articles, I have described the theoretical, doctrinal, and
practical problems with the Supreme Court's current approach.2 6 In this
essay, I want to identify three related issues that have placed contempo20. Miller v. Johnson, 515 U.S. 900 (1995).
21. Shaw v. Hunt, 517 U.S. 899 (1996).
22. Bush v. Vera, 517 U.S. 952 (1996).
23. Compare Vera, 517 U.S. at 956 (O'Connor, J., announcing the judgment of the
Court and delivering an opinion joined by the Chief Justice and Justice Kennedy) with id.
at 990 (O'Connor, J., concurring).
24. See Hunt v. Cromartie, 119 S. Ct. 28 (1998) (noting probable jurisdiction to
consider, for the third time, the constitutionality of North Carolina's post-1990 congressional reapportionment); Reno v. Bossier Parish Sch. Bd., 119 S. Ct. 899 (1999) (noting
probable jurisdiction to consider, for the second time, Bossier Parish's post-1990 school
board districts). See also Rice v. Cayetano, 1999 U.S. LEXIS 2172 (Mar. 22, 1999)
(granting certiorari to consider the constitutionality of a Hawaiian statute limiting the
right to vote in elections for trustees of the Office of Hawaiian Affairs to "native Hawaiians").
25. See Guinier & Karlan, supra note 12, at 219; Michael J. Klarman, MajoritarianJudicialReview: The Entrenchment Problem, 85 GEO. L.J. 491, 514-15 (1997).
26. See Samuel Issacharoff & Pamela S. Karlan, Standing and Misunderstanding
in Voting Rights Law, 11l HARv. L. REv. 2276 (1998); Pamela S. Karlan, All Over the
Map: The Supreme Court's Voting Rights Trilogy, 1993 Sup. CT. REV. 245 (1993); Pamela S. Karlan, The Fire Next Time: Reapportionment After the 2000 Census, 50 STAN. L.
REv. 731 (1998); Pamela S. Karlan, Just Politics?: Five Not So Easy Pieces of the 1995
Term, 34 HOUsTON L. REV. 289 (1997); Pamela S. Karlan, Still Hazy After All These
Years: Voting Rights in the Post-Shaw Era, 26 CUMB. L. REv. 287 (1996); Pamela S.
Karlan & Daryl J. Levinson, Why Voting Is Different, 84 CAL. L. REv. 1201 (1996).
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rary voting rights problems in an especially tangled patch of the political
thicket. First, the context in which reapportionment battles arise is more
complicated, and voting rights law needs to take account of party competition within multiracial communities. Second, Justice Brennan's confidence that "well developed and familiar" equal protection standards
could govern judicial supervision of the reapportionment process 27 turns
out to have been misplaced. Contemporary reapportionment claims are
inherently group-based, yet the Supreme Court continues to rely on an
individual rights framework. Third, the Supreme Court and the country
as a whole have turned increasingly toward a rhetoric of colorblindness
that elevates an abstract notion of atomistic equality over the claims of
blacks and Hispanics for meaningful access to the political process.
Most of the racial vote dilution cases that Justice Brennan confronted
had both a moral and a logistical simplicity. They involved southern jurisdictions that had contrived since the end of Reconstruction to exclude
African Americans from any real participation in democratic selfgovernment.28 And the practice being challenged was the choice of atlarge or multimember district elections: these systems had an inherent
tendency to over-reward majorities, and it was easy to show that at least
plans would enable the minority to elect
some single-member district
29
candidates of its choice.
Today, by contrast, voting rights claims arise in a far more complicated context. First, and most obviously, many cases now involve multiracial and multiethnic communities, rather than biracial ones.30 Second,
many of the cases now arise within jurisdictions with fierce party competition as well. It is far more difficult, even as a technical matter, to
accommodate the competing claims of several groups rather than only
two. The more variables in the equation, the fewer the solutions.
Moreover, the very success of the Voting Rights Act in producing a
cadre of minority elected officials who participate in the reapportionment
27. See Baker v. Carr, 369 U.S. 189, 226 (1962).
28. The one exception, Whitcomb v. Chavis, 403 U.S. 124 (1971), which involved
a claim of racial vote dilution by black residents of Indianapolis, showed the Court's

conceptual difficulty from the very outset in assessing claims within a two-party system.
See Karlan & Levinson, supra note 26, at 1221-26 (describing the theoretical and practical difficulties with disaggregating race and politics in a situation in which the minority
group is both racially and politically identifiable).

29. See Issacharoff & Karlan, supra note 26, at 2282; Samuel Issacharoff, Groups
and the Right to Vote, 44 EMORY L.J. 869, 879-81 (1995).
30. See Issacharoff, supra note 29, at 884-905.
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process has changed the tenor of the battle. Consider, for example, Dade
County, Fla., which has seen a series of three-way battles for political
power among non-Hispanic whites (and within that larger group, a Jewish community with distinctive interests), blacks, and Hispanics (largely
Republican Cuban Americans with a distinct, primarily Democratic, subgroup of Mexican Americans). 31 In the debate over the post-1990 state
legislative redistricting, it would have been possible to create either an
additional majority-black district or an additional majority-Hispanic district, but not both. Faced with this reality, a black state legislator asserted that "if the basis of an extra minority seat is the Voting Rights Act,
then we ought to look and see who it was standing on the Edmund Pettus
Bridge in Selma getting trampled.,, 32 The clear moral imperatives of the
Civil Rights Movement have given way to politics red in tooth and claw;
because drawing geographic districts requires the creation of a series of
individual-district-winning and -losing groups, such districting may
highlight intergroup tensions.
Or consider the congressional reapportionment in Texas. In Houston, the desire to create a majority-Hispanic district while retaining a preexisting majority-black district required separating the two populations
with almost surgical precision; at the same time, the desire to create a
majority-black district in Dallas while preserving the core of two Democratic incumbents' districts turned the originally proposed compact disin which what the Supreme Court
trict into a sprawling Rorschach test
33
saw was the predominance of race.
And the problems are equally complex in the North and the West.
Both California and Illinois faced challenges to their post-1990 reapportionments. In each case, the political process ultimately failed to produce

31. See Johnson v. DeGrandy, 512 U.S. 997 (1994) (state legislative seats); Meek
v. Metropolitan Dade County, 908 F.2d 1540 (1 lth Cir. 1990) (county government), cert.
denied, 499 U.S. 907 (1991); Barry Bearak, Miami Split in Ethnic Rivalry for Pepper's
CongressionalSeat, L.A. TIMES, Aug. 26, 1989, at 21 (congressional districts); Adela
Gooch, Ethnic Divisions Dominate Florida'sHouse Race; Falloutfrom GOP Chairman's 'Cuban-American' Remark Looms over Fight to Succeed Pepper, WASH. POST,
Aug. 27, 1989, at A3 (congressional districts).
32. Larry Rohter, A Black-Hispanic Struggle over Florida Redistricting, N.Y.
TIMES, May 30, 1992, at A6.
33. For an account of the Texas experience, see Bush v. Vera, 517 U.S. 952

(1996).
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a map at all, and the courts were forced to draw plans.34 In California,
the special masters who draw the congressional and state legislative districts 'first constructed Latino and African-American congressional and
state legislative districts," which meant that "the remainder of the districts allocated to Los Angeles County had to be constructed around the
periphery; in some instances they became rather elongated. ' 35 In Illinois,
as in Texas, the problem was to create a new district that accommodated
the state's growing Hispanic population while retaining an existing majority-black district; the result was the so-called "earmuff' district, which
connected two pockets of Hispanic residents with a narrow, essentially
unpopulated corridor.3 6 Interestingly, perhaps because these irregularly
shaped districts had been drawn under judicial supervision, 37 the Supreme Court upheld them against equal protection challenges. 38 The upshot of the Illinois, California, Georgia, Texas, and North Carolina cases
is that it is simply impossible for states to avoid being sued, or to be sure
that they can defend their plans in court.
Moreover, it is not just courts repulsed by the unseemliness of the reapportionment process or the ensuing districts that are upset by the current system. We need also to confront the claim of many neo-liberals
that the Voting Rights Act, with its insistence on the creation of districts
that give members of minority groups a realistic chance to elect the representatives of their choice, is somehow responsible for the decline of the
Democratic Party in the South. It is important to challenge this claim,
which may have slightly less purchase in the wake of the Democrats'
resurgence in the 1998 elections, on both empirical and normative

34. See Hastert v. State Bd. of Elections, 777 F. Supp. 634 (N.D. I11.
1991) (threejudge court) (approving a new congressional districting plan); Wilson v. Eu, 823 P.2d
545 (Cal. 1992) (approving the reapportionment plan drawn by special masters appointed
by the California Supreme Court).
35. Wilson, 823 P.2d at 579-80 (emphasis added).
36. For an account of the earmuff district's creation, see Paul L. McKaskle, Of
Wasted Votes and No Influence: An Essay on Voting Systems in the United States, 35
Hous.L. REv. 1119, 1145 (1998).
37. See Karlan, The Fire Next Time: Reapportionment After the 2000 Census, supra note 26, at 753 n.1 14.
38. See King v. Illinois Bd. of Elections, 118 S.Ct. 877 (1998), summarily affg,
979 F. Supp. 619 (N.D. 111. 1997) (three-judge court) (upholding Illinois' Fourth Congressional District); DeWitt v. Wilson, 515 U.S. 1170 (1995), summarily aff'g, 856 F.
Supp. 1409 (E.D. Cal. 1994) (three-judge court) (upholding California's plans).
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grounds.39 In particular, we must recognize that the Solid South of the
New Deal coalition was enabled by the exclusion of Southern blacks
from politics,.4 and that we must reinvent, and not simply resuscitate,
progressive politics for democracy to be fully inclusive.
A second challenge we face concerns our very conception of the
constitutional regulatory mechanisms for allocating power. Other contributors to this symposium have celebrated Justice Brennan's transformative opinion in Baker v. Carr.41 As to the result of the case-the dismantling of an entrenched, sclerotic allocation of political power that had
survived from the turn of the century until the 1960s-Bakerwas an unalloyed good. Without Baker, we would have virtually no progressive
legislators in the South because most of those legislators are elected from
districts that would not have existed without Baker and Reynolds v.
Sims 42 and their progeny.
But there is a problem with Baker, which stems from the doctrinal
tool Justice Brennan used to adjudicate claims of unfair political entrenchment. In Baker, Justice Brennan faced the problem that prior Supreme Court precedent had rendered the guaranty clause of the Constitution-which provided that "the United States shall guarantee to every
State in this Union a Republican Form of Government"43--nonjusticiable. 44 Justice Brennan circumvented the non-justiciability of the
guaranty clause by locating the plaintiffs' claim in Baker in the equal
protection clause instead. 45
Baker's reliance on the equal protection clause-and the Court's repeated references to individual rights-both ignored the central motivation behind the challenges to states' failures to reapportion and produced
a fundamental bias in the court's treatment of later apportionment questions. As to the first problem, the real consequence of the failure to redistrict and the ensuing population disparities among districts was not the
expressive injury that "to the extent that a citizen's vote is debased, he is
39. For an extensive discussion of this issue, see Pamela S. Karlan, Loss and Redemption: Voting Rights at the Turn of a Century, 50 VAND.L. REV.291 (1997).
40. See id. at 314-15.

41.

369 U.S. 186 (1962). See supra pp. 24-25, 33-34, 46.

42. 377 U.S. 544 (1964).
43.

U.S. CONST. art. IV,

§ 4.

44. See, e.g., Pacific States Tel. &Tel. Co. v. Oregon, 223 U.S. 118 (1912); Luther
v. Borden, 48 U.S. 1 (1849).
45.

See Baker, 369 U.S. at 225-29.
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that much less a citizen;" 46 it was a quite systematic maldistribution of
political power among groups. Especially in the South, the reactionary
politics of
lawmakers from rural hamlets in decline... stymied the interests of voters in the burgeoning cities and suburbs as well
as progressive policies more generally. Particularly in the
area of civil rights, where extremist politicians from underpopulated and disenfranchised 'Black Belt' regions were at
the forefront of massive resistance, much of the Supreme
Court's workload was an indirect consequence of malapportionment's hold on state political processes.47
As to the long-term effects of the Court's choice of the equal protection clause as the primary constitutional regulator of apportionment, "in
contrast to the political branches' understanding of apportionment as a
process of accommodating group interests, the Supreme Court has turned
' 48
increasingly towards a liability standard that focuses on the individual.
The political branches have it right. What apportionment does is to aggregate voters into groups for the purpose of electing representatives.
The very "concept of 'representation' necessarily applies to49 groups:
groups of voters elect representatives, individual voters do not.
The Court's Shaw jurisprudence, which substantially limits the kind
of majority non-white districts that the political process can create, rests
on the Court's identification of a "simple command that the Government
...treat citizens as individuals." 50 By contrast, section 2 of the Voting
Rights Act offered a more group-oriented vision. The statute expressly
focuses on the electoral opportunity of "members of a class of citizens. ''5 1 The Supreme Court has elevated the individualized right of dissident white citizens not to be placed in racially identifiable majority
non-white districts over the communal right of non-white citizens to seek

46. Reynolds, 377 U.S. at 567.
47. Guinier & Karlan, supranote 12, at 219.
48. Pamela S. Karlan, Politics By Other Means, 85 VA. L. REv. (forthcoming

1999).
49. Davis v. Bandemer, 478 U.S. 109, 167 (1986) (Powell, J., concurring in part
and dissenting in part).

50. Miller v. Johnson, 515 U.S. 900, 911 (1995).
51.

42 U.S.C. § 1973(b) (1994) (emphasis added).
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districts that provide them with a meaningful opportunity to elect some
members of state and national legislatures.
If the heart of the equal protection clause is the simple command to
treat individuals as individuals, then reapportionment stabs at the heart of
the equal protection clause every time it occurs. As long as reapportionment and the allocation of political power is thought of primarily as a
matter of individual rights, we will never confront and solve the problem
that reapportionment is about deciding which groups of people-Democrats or Republicans, whites or blacks, city dwellers or rural folk, or poor
or wealthy people-will exercise power. "[P]eople are not ciphers and
...legislators can represent their electors only by speaking for their interests-economic, social, political ....,s In some ways, Justice Stewart and the much-maligned Justice Clark may have been closer to the
ultimate solution than Justice Brennan with his individualistic view.
But the major challenge we face is not the technical difficulty of
drawing fair districts in a multiracial, multiethnic, intensely partisan environment; actually, the post-1990 redistricting suggests it can be done.
Nor is it dealing with the doctrinal morass that the competing commands
of the Voting Rights Act, Shaw, "one person-one vote," and federalism
impose.53 Rather, if we are to give real life to Justice Brennan's constitutional vision, the real challenge is for people committed to full inclusion of all Americans in the political process to re-seize the moral and
rhetorical high ground. Today, the opponents of race-conscious redistricting have captured the popular and judicial imaginations by invoking
the "colorblind Constitution" and brandishing maps of majority nonwhite districts as if they were political pornography.5 4 We need to respond that however irregular or disconcerting the outlines of particular
districts may be, it would be more irregular and disconcerting still for
multiracial states to send all-white delegations to Congress decade after
decade.
More fundamentally, we need to remind people of what the elder
Justice Harlan's invocation of a colorblind Constitution really meant.
Opponents of the Voting Rights Act and race-conscious redistricting are
dissenting).
52. Reynolds v. Sims, 377 U.S. 544, 623 (1964) (Harlan, J.,
53. For an extensive discussion of this topic, see Karlan, The Fire Next Time: ReapportionmentAfter the 2000 Census, supra note 26.
54. For a discussion of this latter point, see Hampton Dellinger, Words Are
Enough: The Troublesome Use of Photographs,Maps, and Other Images in Supreme
Court Opinions, 111 HARv. L. REV. 1704, 1707, 1729-43 (1997).
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is
fond of quoting Justice Harlan's statement that "Our Constitution 55
among citizens."

color-blind, and neither knows nor tolerates classes
They seldom, of course, quote the beginning of the paragraph in which

that sentence appears: "The white race deems itself to be the dominant
race in this country. And so it is, in prestige, in achievements, in education, in wealth and in power. So, I doubt not, it will continue to be for all
time, if it remains true to its great heritage and holds fast to the principles
of constitutional liberty." 56 The lens of colorblindness loses a bit of its
polish when we see how its very framer understood its compatibility with
white educational, economic, and political dominance. Overlaying a
colorblind Constitution on a racially polarized society may exacerbate,
rather than dampen, inequality. Most Americans really do not under-

stand that, without the creation of majority non-white legislative districts,

57
Congress and most state legislatures would still be virtually all white.
We need to emphasize the narrowness of vision in those who prefer colorblindness over real integration of the political system.58 And rather
than reviving the failed notion that we can talk about American politics
without taking up questions of race, we need to face the question of how
to effectively integrate the political process. As Justice Brennan reminded us, "we cannot ... let color-blindness become myopia which

55. Plessy v. Ferguson, 163 U.S. 537, 559 (1896). See, e.g., Holder v. Hall, 512
U.S. 874, 905 (1994) (Thomas, J., concurring in the judgment) (invoking the ideal of
colorblindness).
56. Id. at 559 (Harlan, J., dissenting).
57. See Lisa Handley & Bernard Grofman, The Impact of the Voting Rights Act on
Minority Representation: Black Officeholding in Southern State Legislatures and CongressionalDelegations,in QUIET REvOLUTION IN THE SouTH: THE IMPACT OF THE VOTING
RIGHTs AT, 1965-1990, supra note 16, at 335, 337, 343 (prior to 1994, all of the black

House members from the South are elected from majority black districts and fewer than
two percent of black state legislators in the South are elected from majority-white jurisdictions). See also Lani Guinier, The Triumph of Tokenism: The Voting Rights Act and
the Theory of Black Electoral Success, 89 MICH. L. REv. 1077, 1112-13 & nn.165-68
(1991) (collecting cases, surveys, and scholarly studies that show a widespread refusal of
white voters to vote for black candidates); Karlan, Loss and Redemption: Voting Rights at
the Turn of a Century, supra note 39, at 297 n.18 (explaining why the victory of several
black incumbents running in redrawn, now majority-white districts in 1996 does not
1
change the overall analysis).
58. Cf People v. Knapp, 320 N.Y. 48, 63 (1920) (Cardozo, J.) ("We are not to
close our eyes as judges to what we must perceive as men."); see also Watts v. Indiana,
338 U.S. 49, 52 (1949) (Frankfurter, J.) ("there comes a point where this court should not
be ignorant as judges of what we know as men").
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masks... reality."59 Or else, as Langston Hughes warned us about the
failure of Emancipation and the First Reconstruction:
But turn the telescope around,
Look through the larger endAnd wonder why
What was so large
Becomes so small
Again. 60
CHARLES OGLETREE

I shall pose a question to the panelists, and then we will open it up to
the audience.
Justice Brennan would obviously be flattered to have this group of
scholars and practitioners discussing his legacy in civil rights. He was
important not just because he was a liberal, but also because he was able
to construct majorities on complicated cases to change the legal terrain.
I think he might be disappointed if we did not use this as a working
session to admit that although we have confronted these challenges, what
are we going to do next? I ask the panel in light of Proposition 209 and
its constitutionality in California, Hopwood v. Texas, 61 in the Fifth Cir6 2 in the Third
cuit, and Taxman v. Board of Education of Piscataway
Circuit, are there real strategies that you think Brennan would be articulating now? Are there legal strategies that are even worth pursuing to
actually confront the challenges that we face in race relations? Let us
start with Professor Edley.
CHRISTOPHER EDLEY

I would not frame the issue as specifically as you have in terms of
focusing on a particular justice's or the right president's probable strategies. To my mind, we face the fundamental choice of whether we-at
this moment and over the next couple of years-trim our sails and try to
59. Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 327 (1978) (Brennan, J.,
concurring in part and dissenting in part).
60. LANGSTON HUGHES, Long View: Negro, in THE PANTHER AND THE LASH 30
(1967) (Vintage Classics ed., 1992).
61. 78 F.3d 932 (5th Cir. 1996).
62. 91 F.3d 1547 (3d Cir. 1996).
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do what we think has a good chance of being accepted by courts, or
whether we try to challenge the current structure.
Norma, you said you were looking for suggestions. If this were the
Reagan Administration, we would have an activist civil rights enforcement structure in the Justice Department, the Education Department, and
so forth, as Brad Reynolds did. We would press arguments in the courts
and in the Supreme Court, and even if we lost there, we might win the
battle of public opinion and frame the issues in public discourse in a way
that would have lasting impact.
For example, in some circumstances, the dismantling of voluntary affirmative action programs that will foreseeably create numerical disparities can itself constitute a violation of Title VI. 63 In other words, what
the UC system did, in my mind, should be challenged under Title VI as
violating the civil rights statutes, even though one might not have said in
the first instance that they were obligated under the Constitution and Title VI to adopt affirmative action. I would raise the question of whether
an aggressive enforcement strategy might facilitate public discussion
about where the arrow of time points and whether we are going to resist
rollbacks.
A second example would be in high stakes testing in elementary and
secondary education. In Texas, the TAAS, Texas Assessment of Academic Skills, 64 is used as a graduation requirement despite the tremendous disparate impact it has on Latinos and African Americans. Latinos
and African Americans have accelerated dropout rates. That is a Title VI
issue. Moreover, the fact that there are such disparate results on the
TAAS suggests to me that unequal educational opportunities are being
provided in Texas. I would take on both of those as Title VI issues to
push the envelope and frame the public discussion.
Third, the federal government ought to be in court much more aggressively, combating all of these motions toward unitary status in school
63. See Civil Rights Act of 1964, §§ 601 et seq., as amended, 42 U.S.C.A. §§
2000d-2000d-7 (1998). Title VI states, "No person in the United States shall, on the
ground of race, color, or national origin, be excluded from participation in, be denied the
benefits of, or be subjected to discrimination under any program or activity receiving
Federal financial assistance." 42 U.S.C.A. § 2000d.
64. The Texas Assessment of Academic Skills (TAAS) test measures whether students in elementary, middle, and high schools are mastering a curriculum set by the State
Board of Education. See Michelle Melendez; Mixed Gradesfor TAAS Test Scores Up,
But Critics Fear Students Are Shortchanged, FORT WORTH STAR-TELEGRAM, Feb. 22,
1998, at 1.
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cases. The increasing segregation of elementary and secondary education, together with our deepening patterns of hyper-segregation in residential housing, are two of the most troubling threats to our social cohesion and economic opportunity in the next century. If we allow ourselves to be walled off in our communities and allow our children to be
deprived of the opportunity to be educated with people who are different,
I do not see how we can hold together as a society.
There is a fundamental choice that advocates and enforcers have to
make. Do we cower in the face of a conservative judiciary, or do we instead try to take the tools that we have remaining and press them aggressively?
NORMA CANTIO

Earlier in our presentation, I mentioned several creative strategies for
enforcing the federal civil rights laws. I'll try to think of additional ones
besides the ones that are a coupling of the traditional enforcement, investigations, hearings, findings, as well as the non-traditional partnerships, cooperation, prevention, technical assistance, and education. I
think it takes both. I agree with Chris Edley's pushing for more vigorous
enforcement, but we also need to educate the policy makers.
In the field of education, as everywhere else, the decision makers
change with every election. Every time a superintendent leaves, a new
one is brought in, and the new superintendent acts as if there were a
clean slate. Some behave as if they did not know that there were federal
and state laws to follow. Because of frequent turnover, every year
there is a renewed need to pay attention to what the laws require.
Some government departments are stepping up enforcement. Our
Office for Civil Rights engages in formal court proceedings only after we
have exhausted the negotiation and mediation alternatives. Our regulations require that mediation must be the first step.65 If you are interested, Justice Brennan summarized how the exhaustion of the voluntary
approach to resolution is called for in Title VI in his Bakke opinion."
It makes eminent sense to secure voluntary resolution of problems

65. See 42 U.S.C.A. § 2000d-1 ("[N]o ... action shall be taken until the department or agency concerned has advised the appropriate person or persons of the failure to
comply with the requirement and has determined that compliance cannot be secured by
voluntary means.").
66. See Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 336 (1978).
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because it saves resources. I would rather see the resources reinvested in
the children and in the classroom, than on the lawyers and the court system. For many reasons, voluntary resolution makes good policy sense,
but where problems remain unresolved, we will pursue traditional enforcement.
Last year, our office resolved 1,500 cases, most in the same semester
they were received by our office. That quick turnover is crucial. Unlike
employment issues handled by the EEOC, where an adult can recover
back wages and compensation for lost promotions or hiring opportunities, we cannot give a second grader back her second grade. Thus, timing is crucial.
CHARLES OGLETREE

Professor Karlan?
PAMELA S. KARLAN

An important legal strategy is to recognize the fundamental shift
from the Brennan years to the present. The shift is that the courts are not
our friends, and that means, for example, cases like Piscataway are important. Getting that case away from the Supreme Court may have been
the most important legal move in Supreme Court litigation this year, because Piscataway is the kind of case that would have been decided 9-0
against us.
We have to keep in mind that the thing to do is to be incredibly lawyerly about this and look back at the last time that the Supreme Court
was not our friend, which was in the campaign leading up to Brown v.
Board of Education.67 In that campaign, you picked good cases, developed good records, and performed all of the real lawyerly skills that people have since become a little bit sloppy about. You know, I lift mine
court whence cometh my help is just not good argument
eyes to the
68
anymore.
You have to be a better technical lawyer than the lawyers on the
other side. Simultaneously, you have to remember that one of the things
Supreme Court Justices care a lot about is how will they be remembered.
We need to stick it to Justice O'Connor and others, who are capable of

67. 347 U.S. 483 (1954).
68. See Psalms 121:1 (King James) ("I will lift up mine eyes unto the hills, from
whence cometh my help.").
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some level of salvation and do not want to be remembered as the Roger
Taney69 of the twentieth century. Justice O'Connor will not want to be
remembered as the person who resegregated American higher education
and resegregated the state legislatures.
Ideally, what we will do in this generation with race relations issues
at the Supreme Court is not going to be much better than what the reproductive rights people did with Planned Parenthood v. Casey,70 which
was to preserve the core, hope that the Court just sickens of taking the
cases, and work things out in state or lower federal courts.
CHRISTOPHER EDLEY

What Pam just described is a perfectly plausible reason to resist taking cases aggressively and trying to push the envelope. It just may be
too dangerous, and that is fine. I worry that enforcers do not face the
question of whether or not they believe the law prohibits X or Y, and
they just kind of dodge the question or fail to even raise it because they
worry about it being too controversial.
There is another strategy though. My guess is that Justice Brennan
would have said that it is important to try to frame some of our disputes
in a way that recognizes them as civil rights issues even if it does not
then follow that one drafts a complaint about it.
For example, I had breakfast a couple of days ago with the president
of the College Board, Don Stewart. He is the one who brings us the
SAT. Don said that the College Board and ETS are very concerned
about the low scores of Latinos and African Americans on the SAT and
have been doing a lot of investigating and trying to figure out all the
whys and wherefores of it.
One thing that he said is striking. An appallingly low percentage of
African-American secondary school students take a rigorous course in
algebra, 7' and an even lower proportion of Latinos do.72 Don says it is

69.

Roger B. Taney (1777-1864) sat on the Supreme Court from 1836 through

1864.
70. 505 U.S. 833 (1992).
71. See College-Bound Students Set Records in Racial and Ethnic Diversity, PreCollege Credit, and Grades,but College Board Sees Growing DisparitiesAmong Sub1999) <http:llwww.collegeboard.orgtpress/senior98/
Groups (visited Feb. 3,
html/980901.html> ('Today over 80 percent of [African American and Latino students]
studied chemistry in high school, about 40 percent studied physics, 29 to 38 percent took
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no surprise that there are not many high scoring blacks and Latinos on
the SAT if so few are taking algebra.
These low percentages represent curriculum discrimination, and it is
a civil rights problem. It may not be a Title VI case, but it certainly
seems we should be able to figure out a way to get people marching in
the street about it and to get government legislating about it. If the public discourse moves in that direction, then eventually the courts may follow.
CHARLES OGLETREE

Questions from the audience? Yes. Can you stand up so the other
people can hear you? Thank you.
AUDIENCE MEMBER ONE

How have conservatives approached the whole value debate issue?
CHRISTOPHER EDLEY

Well, that is exactly the right question, and I do not know the answer. But I think that the question you raise is exactly the one that we
need to be focused on. What is characteristic of the way conservatives
have engaged in this values debate is that they have made economic selfinterest sort of legitimate and comfortable as a modus operandi. What is
the alternative? What can we engage in to counter that and to counter it
in an enduring way to last out beyond the current economic boom?
The dominant strain of rhetoric that people seem to be working on is
one that talks about community. I do not know if it will work or not, but
the basic idea is to try a set of strategies and rhetorical formulations that
emphasize, on the one hand, the apocalyptic Bosnia scenario and, on the
other, strategies that will make people feel more connected with folks
who are different from them.
The appeal has to be to some vision of the kind of community you
want to live in, in which people are not Balkanized, in which people are
not scared when walking down the street because somebody looks different, in which people do not feel as though they are competing in a global
economy with one hand tied behind their backs because we have left half
precalculus, and 13 to 19 percent took calculus... substantially below the level of white
and Asian American students.").
72. See id.
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of our population behind.
This requires not only a different sense of community but also a different model of national identity, not a melting pot model or one in
which the implicit picture of an American is a WASP, but instead one
that is more complex and, indeed, maybe more of a process than a portrait.
The analogy or metaphor that I use is our religious diversity. Again,
to go back to this thing that I know so little about, it is that we are the
most religious country in the world, but we do not all worship God the
same way. Usually, we not only tolerate our religious diversity but also
celebrate it. We are very proud of the fact that America is so diverse in
the ways in which we worship. Our religion matters for the hour or two
that we worship on the weekend, but other than that, it does not matter
very much at all in our social and economic patterns, and hopefully it
does not matter at all on Monday morning when we get to work.
There is something in there that is representative of what racial and
ethnic justice ought to mean in the next century. You do not have to give
up your religious identity to be an American, and we should not have to
give up our racial or ethnic identity to be Americans. It is more than
simply being tolerant of each other and not killing each other. It is actually celebrating and valuing our differences in a constructive way. We
need a strategy to engage people in values discourse around that.
CHARLES OGLETREE

Question in the back.
AUDIENCE MEMBER TWO

When, if ever, is it appropriate to consider race? What are the possible consequences?
CHRISTOPHER EDLEY

Well, we can argue it that way, and I73would urge everybody to read
my book on this, Not All Black and White.
My own view is that race is different. I think there is a moral cost to
making decisions about people using race, gender, or ethnicity as a consideration. But it is a cost we ought to be willing to pay in some circum-

73.

CHRISTOPHER

F. EDLEY, supra note 1.
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stances. The question is in what circumstances? I can make an elaborate
moral argument about it. It obviously tracks strict scrutiny doctrine.
However, there are some costs. I would want to be careful about
what those are and be careful about how much weight is assigned to
them. Nevertheless, it is worth using racial, ethnic, and gender factors in
some circumstances.
As an analogy, imagine you are driving around the parking lot at the
mall on Saturday, looking for a parking space. You cannot find a parking space, and you keep going past these two spots that are reserved for
the handicapped. Incredibly frustrated, you say to yourself, "Damn, if it
were not for that set-aside, I would have a parking space." Now, of
course, it is not true. Somebody else would have the parking space because everybody is cruising around looking for the parking space.
As a political matter, you have to deal with resentment. The question is what is on the other side? And on the other side, we do not want a
society in which people with disabilities cannot go out in the world and
have access to shopping and the like. We all pay a tax to make possible
a kind of community in which the disabled are more likely to be full participants.
If the only language for discussing the parking spaces is the zero sum
language of resentment and entitlement, then all is lost. There has to be a
language that is about community, and whether you think of it as Rawlsian or whether you think of it at as neo-Kantian or what have you. I
think part of our challenge is to lift people out of the selfishness to think
more about community.
PAMELA S. KARLAN
The last person in line before the gate shuts on anything is going to
view the problem as zero sum. It seems though that Chris' analogy to
the two reserved spots is important, because one of the things that Cheryl
Hopwood does not see is that there are a lot of other people who got into
the University of Texas School of Law for reasons that she would not
like either. But it is less visible because it is not racial.
For example, the Fifth Circuit, in the part of the opinion that I found
the most distasteful of all of the distasteful things, stated that schools
could consider an applicant's relationship to alumni in their admissions
processes. 74 Who are the alumni children of the University of Texas
74.

See Hopwood v. Texas, 78 F.3d 932, 946 (5th Cir. 1996).
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School of Law? The majority are white Anglo children, and the ones
who are not are multiracial. There were no blacks and Latinos at the
University of Texas School of Law in the 1950s.
When they give these spots to alumni children, it is not visible because no one says, "Oh, you must feel terribly stigmatized to be a fifth
generation longhorn."
Nobody feels stigmatized by that, and nobody even argues about
that. It is important to confront how all these things are handed out in
society. Wealth and inherited privilege matter an awful lot. We should
ask people to explain why we should have an all-white law school paid
for by tax dollars. What accounts for the fact that, under the regime that
Berkeley now uses, there are no black students admitted to the law
school? How does that measure merit? What is the claim about?
It must be one of three things. One is that blacks just chose not to do
the things that give them high SAT scores and LSAT scores. They have
some preference for something else in the way that in the old style days
Irish became policemen while other ethnic groups went into different
parts of the municipal services. It's just kind of a matter of taste. Nobody really wants to argue that.
Second, the people who argue for merit are not prepared to argue
biological inferiority. That leaves a third possibility, which relates to
how we provide educational services in elementary, junior high, and high
schools. People are inadequately prepared when they come to college,
and when they are ready for law school, the tests have a disparate impact.
If this is true, we have to really start to confront this question of wealth
and education.
One of the interesting things Chris said in his previous comment was
the point about algebra as a civil rights issue. That comment gains particular strength from the fact that Robert Moses, who was the leader in
Mississippi in 1963 and 1964 in registering people, has now started this
thing called the Algebra Project,75 where the idea is to teach inner city
kids algebra in sixth grade. The theory is that if these children learn algebra early in their schooling, they will score well on the SATs, the
LSATs, the GREs-and they will pass the bar, and the next generation
will not have to worry about any of these issues.

75. Robert Moses is the director of the Algebra Project, "which helps disadvantaged students prepare for rigorous math classes." Clinton to Visit Springbrook High
School Monday, U.S. NEwsWIRE, Mar. 13, 1998.
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We have to confront all of those issues every time, rather than saying, "Oh, yes, the only problem with the system is just that Cheryl Hopwood did not get in," and, "If only Cheryl Hopwood would have been
admitted, everything would be perfect." There is just this one little flaw.
Maybe we could have a class of 582 at the University of Texas Law
School instead of 581.
NORMA CANTO
Since Texas is my home state, let me address three things that are
happening there. First, the legislature responded with the top ten percent
plan, where the top ten percent of each high school class is admitted into
the University of Texas system without regard to the SAT.76
Second, Texas is conducting an investigation where it is updating the
findings that our office made in the early 1980s to find out if there are
still vestiges of the dual system of segregation in higher education in
state campuses. Texas is collecting a good amount of data and interviewing people about the current needs in Texas as far as discrimination
is concerned. If there is a problem, Texas will use race-neutral approaches; only if those do not work will Texas consider race-conscious
approaches.
The Hopwood decision has the door open for that discussion. The
it is necessary to correct past disdecision approves of the use of race if
77
crimination against students in Texas.
Third, Texas received a complaint about the Texas Assessment of
Academic Skills test. We did not determine that there was a statewide
pattern. In some districts, it appears that African-Americans did well. In
some districts, Latinos performed very well. Without making any formal
findings, we put the state under an agreement whereby it will have to
investigate, district by district, where the disparity is occurring and then
redress those disparities.
So the issue that Chris mentioned-that there are high dropout rates
and poor performance with a racial impact-is being investigated now in
the elementary and secondary schools in Texas. These three approaches
are part of the attempt to get to the different issues that you are asking
about.

76.
77.

See TEx. EDUC. CODE ANN. § 51.803 (West 1998).
See Hopwood, 78 F.3d at 962.
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CHARLES OGLETREE

Unfortunately, our time has expired. Our panelists will be here for a
minute or two if you have additional questions. Justice Brennan will be
pleased that reason, passion, and progress occurred in this session, and I
would ask you to join me in thanking our panelists for that.

