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"waivers" by a party's unilateral out-of-court conduct.' This resolution, while
preventing a conflict between the two cases, is disturbing because witness intimidators
would benefit from their conduct. Surely we ought to question Rules or methods of
interpreting those Rules that permit parties to coerce witnesses into not testifying.

Part of the problem here is a methodological one. Salerno is based on a principle that
is absolute. Even if Salerno does not state that the text must always be followed, it does
command that one must follow the literal language of the hearsay exceptions. In allowing
the Rule 410 waiver, Mezzanatto indicates that sometimes departures from the text are
allowed, but the Court does not give us a general principle for when this departure is
permissible other than for waivers by voluntary agreement. At most, Mezzanatto suggests
only that on some sort of ad hoe basis can we depart from the absoluteness of Salerno.
This is hardly useful for lower courts trying to determine when to ignore the language of
the Rules. Perhaps if the Court confronted the situation of hearsay from an intimidated
witness, it would find a way to authorize its admissibility. But, placed alongside the
principles the Court found so persuasive in Salerno, it would appear to be just another
ad hoe determination. While ad hoc determinations may eventually lead to a useful
common law, they do not lead to a real set of Rules. 52

VII. FORMER TESTIMONY, SALERNO, AND THE
CONFRONTATION CLAUSE

Salerno suggests another tension between evidence doctrine and the Confrontation
Clause, with evidence law again admitting less hearsay. The Salerno Court remanded the
case for consideration of whether the "similar motive" requirement of the former
testimony exception had been satisfied. The Court did not explicitly attempt to define
what might constitute the requisite similar motive, but the remand itself indicates that
something more is needed for a "similar motive" than the fact that the objecting party had
the opportunity to cross-examine and actually asked questions on the same subject matter
in an earlier proceeding of the case. If such opportunity and cross-examination were
sufficient, the Court had no reason to remand since the prosecution had the occasion to
cross-examine at the grand jury and asked questions about the bid-rigging.

151. The Salerno defendants maintained that a party can forfeit a privilege by opening the door to certain subjects and
contended that in this case "the United States is attempting to use the hearsay rule like a privilege." Salerno, 505 U.S. at
323. The Court responded, "Even assuming that we should treat the hearsay rule like the rules governing testimonial
privileges, we would not conclude that a forfeiture occurred here. Parties may forfeit a privilege by exposing privileged
evidence, but do not forfeit one merely by taking a position that the evidence might contradict." Id. The Court did not
discuss whether other actions could be considered a forfeiture. Mezzcatato stated, however, that Rule 410, in effect, creates
a privilege, "and, like other evidentiasy privileges, this one may be waived or varied at the defendant's request."
Mezzanatto, 115 S. Ct. at 803-04.

152. Cf Schauer, supra note 117, at 650-51.
The argument for the nonexistence of commitment to reasons in legal practice likely stems from a

common law tradition of particularity. Law is not about generality, the tradition holds, but about
particular situations and decisions in cases that the infinite variety of human experience ensures will never
repeat themselves.... Moreover, abstract reasoning is necessarily deficient, and rules are incomplete
until applied, so any abstract conclusion must be considered genuinely tentative and defeasible until
actual cases provide the privileged knowledge that only the concrete can give us.

... But if giving reasons is centrally explained by a reason's generality and the reason giver's
commitment to that generality, then giving a reason is like setting forth a rule.
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Former testimony, however, satisfies the Confrontation Clause if the accused simply
had the opportunity to examine the witness about the same subject matter at an earlier
proceeding. 53 If an accused had the same chance to examine the witness as the Salerno
prosecution did, the hearsay could have been constitutionally admitted against the
accused. Salerno, thus, suggests that the standards for admitting former testimony under
the Federal Rules of Evidence and the Confrontation Clause differ, with the Constitution
being the more liberal.' 54 Of course, evidentiary requirements can be stricter than
constitutional ones, but Salerno did not indicate why that should be the case here. That
reason is not apparent, especially since the hearsay rules and the Confrontation Clause

153. See California v. Green, 399 U.S. 149, 165-66 (1970).
Porter's preliminary hearing testimony was admissible as far as the Constitution is concerned....
[R]espondent had every opportunity to cross-examine Porter [at the preliminary hearing] as to his
statement ....

... mhe right of cross-examination then afforded [at the preliminary hearing] provides substantial
compliance with the purposes behind the confrontation requirement ....

Id.; accord Ohio v. Roberts, 448 U.S. 56 (1980).
154. On remand, the court of appeals applied evidentiary standards for former testimony different than the

constitutional standard. The Second Circuit, sitting en banc, held that the grand jury testimony was not admissible because
the government's motive to develop the testimony at the grand jury was not "similar" to its motive to develop such
testimony at the trial. The court concluded that "[tihe proper approach ... in assessing similarity of motive under Rule
804(bXl) must consider whether the party resisting the offered testimony at a pending proceeding had at a prior proceeding
an interest of similar intensity to prove (or disprove) the same side of a substantially similar issue." United States v.
DiNapoli, 8 F.3d 909, 914-15 (2d Cir. 1992) (en bane). Since the prosecution only needs to meet a probable cause burden
at a grand jury proceeding, the prosecutor will not necessarily have the same motive to develop the testimony at the grand
jury as at trial. If probable cause is established from other sources, the prosecutor has little motivation to challenge the
grand jury witness who presents exculpatory information. The Second Circuit concluded that this was true in the DiNapoli
grand jury, and therefore the similar motive requirement of the former testimony exception had not been met. The hearsay
was not admissible.

Interestingly, criminal defendants have made the same argument when claiming that the admission of testimony from
preliminary hearings at trials violates the Sixth Amendment's Confrontation Clause. In essence, the defendant argues that
because he does not have the same motive to challenge witnesses at a preliminary hearing determining probable cause as
he would at trial, testimony from that preliminary hearing constitutionally should not be admitted at trial. Indeed,
defendants have contended that there are affirmative reasons why they should not seriously challenge the evidence at the
preliminary hearing. True testing ofwitnesses there may not merely waste time, it may actually be harmful to the defendant
by revealing trial strategies early and giving witnesses and the prosecution otherwise unavailable opportunities to prepare
for trial. As Justice Brennan stated:

Cross-examination at the hearing pales beside that which takes place at trial.... First .... the objective
of the hearing is to establish the presence or absence of probable cause, not guilt or innocence proved
beyond a reasonable doubt; thus, if evidence suffices to establish probable cause, defense counsel has
little reason at the preliminary hearing to show that it does not conclusively establish guilt.... Second,
neither defense nor prosecution is eager before trial to disclose its case by extensive examination at the
preliminary hearing; thorough questioning of a prosecution witness by defense counsel may easily
amount to a grant of gratis discovery to the State. Third, the schedules of neither court nor counsel can
easily accommodate lengthy preliminary hearings. Fouth.... the defense and prosecution have generally
had inadequate time before the hearing to prepare for extensive examination. Finally, though counsel
were to engage in extensive questioning, a part of its force would never reach the trial factfinder, who
would know the examination only second hand.

Green, 399 U.S. at 197 (Brennan, J., dissenting).
The Supreme Court, in the confrontation context, has rejected these arguments. The admission of preliminary hearing

testimony does not violate the Sixth Amendment when the defendant had the opportunity to challenge the witness and to
undertake some questioning at the hearing even if the motive was not "similar" to the cross-examination motive at trial.
Michael Graham concludes, after discussing why a defendant might not have similar motives for cross-examining at a
preliminary hearing, that

[i]n spite of the foregoing, determining the adequacy of an opportunity to conduct meaningful cross-
examination primarily focuses not on the practical realities facing defense counsel but upon the scope and
nature of the opportunity for cross-examination permitted by the court. Accordingly, a decision by
counsel not to cross-examine a witness at the preliminary hearing, or to do so only to a limited extent,
no matter how much practical sense the decision makes, does not appear to affect the adequacy of
opportunity.

GRAHAM, supra note 131, at 133.
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generally serve the same purposes.'55 The drafters of the Federal Rules of Evidence
indicated that the constitutional and evidentiary standards regarding the "similar motive"
requirement were the same.' 6 While avoiding constitutional questions may be wise,"17

here it presents a problem for future interpretations of the Rules. Lower courts might have
thought that evidence law should track Confrontation Clause doctrine, but if the two do
not converge for former testimony, then it is doubtful that courts would look to
constitutional principles at all. Whether the Court really intended this outcome on the
methodological issue, we can only guess, because the Court never discussed the tension
between confrontation and evidence law which it created in Salerno.

VIII. THE RESIDUAL HEARSAY EXCEPTIONS

The most important evidentiary issue the Court has avoided, however, is the proper
interpretation of the residual hearsay exceptions. 5 ' Three interrelated concepts crucially
shape American trials-the jury trial as the norm, the faith in the power of cross-
examination, and the limitation on the use of hearsay) 59 Not surprisingly, then, the
hearsay rule is at the core of our evidence law, and the residual hearsay exceptions are
a key to the hearsay structure of the Federal Rules of Evidence.

This structure seems to follow the traditional hearsay pattern generally prohibiting
hearsay and admitting it only when it falls within the limited class of statements excepted
from the hearsay prohibition. 6 In addition, however, the Rules contain two residual
exceptions. These provisions potentially allow trial courts broad discretion to ignore the
boundaries of the specific exceptions and to admit otherwise inadmissible hearsay.
Consequently, "[t]he future of hearsay is inextricably linked with the way that courts
interpret the residual exceptions."' 6 Until the Supreme Court indicates how these

155. See Tennessee v. Street, 471 U.S. 409,415 (1985) ("[T]he Confrontation Clause's very mission [is] to advance
'the accuraecy of the truth-determining process in criminal trials."' (quoting Dutton v. Evans, 400 U.S. 74, 89 (1974))); see
also FED. R. EVID. 102 (noting evidence law exists to serve "the end that the truth may be ascertained and proceedings
justly determined"); cf. Randolph N. Jonakait, Restoring the Confrontation Clause to the Sixth Amendment, 35 UCLA L.
REV. 557, 577 (1988) ("TIThe chief missions of the confrontation clause and evidence law coincide. Consequently, if
evidence rules are thought to serve their own goals, they will also be thought to further confrontation's goals .....

156. See FED. R. EVD. 804(b)(1) advisory committee's note.
The common law did not limit the admissibility of former testimony to that given in an earlier trial

of the same case, although it did require identity of issues as a means of insuring that the former handling
of the witness was the equivalent of what would now be done if the opportunity were presented. Modem
decisions reduce the requirement to "substantial" identity. Since identity of issues is significant only in
that it bears on motive and interest in developing fully the testimony of the witness, expressing the matter
in the latter terms is preferable. Testimony given at a preliminary hearing was held in California v. Green
to satisfy confrontation requirements in this respect.

Id. (citations omitted).
157. Justice O'Connor noted in Williamson v. United States that she did not need to address confrontation concerns.

"In light of this disposition, we need not address Williamson's claim that the statements were also made inadmissible by
the Confrontation Clause ..... Williamson, 114 S. Ct. at 2437. But see Scallen, supra note 6, at 1806 ("The facts of
Williamson present the paradigmatic case for Confrontation Clause concerns.").

158. FED. R. EviD. 803(24) & 804(b)(5).
159. See JOHN H. WiGmORE, EvIDENCEINTIJALs ATCOMMONLAW § 1364 (James H. Chadboum ed., rev. ed. 1974)

(noting the hearsay rule is "that most characteristic rule of the Anglo-American law of evidence-a rule which may be
esteemed, next to jury trial, the greatest contribution of that eminently practical legal system to the world's method of
procedure'); see also FED. R. EVID. art. ViIt advisory committee's introductory note ("Emphasis on the basis of the
hearsay rule today tends to center upon the condition of tross-examination.... The belief, or perhaps hope, that cross-
examination is effective in exposing imperfections of perception, memory, and narration is fundamental.").

160. See Jonakait, supra note 20, at 433-37 (discussing how the Federal Rules of Evidence embody the traditional
hearsay framework).

161. RICHARD 0. LEMPERT & STEPHEN A. SALTZBURG, A MODERN APPROACH TO EvIDENCE 504 (2d ed. 1982).
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provisions should be interpreted, we truly will not understand the structure of the hearsay
rule efnbodied in the Federal Rules of Evidence. Since the hearsay rule is so important,
without that understanding we will not truly know the structure of the Federal Rules of
Evidence.

The Court has not addressed these residual exceptions, 62 but of the Court's recent
cases, Salerno seems to speak to them. Salerno concluded that since Congress made
careful choices in deciding what hearsay was admissible and reflected those choices in
the words selected to express the hearsay exceptions, those words must be followed. That
approach, however, tends to be meaningless if hearsay which does not meet the textual
requirements of the former testimony or other specific hearsay exceptions is easily
admitted under a residual exception. If the grand jury testimony in Salerno was
admissible under a residual exception, analysis of the former testimony exception was a
waste of time. Salerno has little real significance unless these residual exceptions are read
in such a way as to prohibit the widespread introduction of hearsay not meeting the
requirements of a specific hearsay exception.

Even so, courts have utilized a residual exception to admit prior testimony that fell
afoul of the lines drawn in Rule 804(b)(I). For example, in United States v. Deeb,'63

testimony given at a trial where the defendant was not a party was offered in the
defendant's criminal trial. The defendant did not even have the opportunity to develop
the prior testimony, much less have a similar motive to do so. Rule 804(b)(1) clearly
excludes such hearsay; however the Deeb court admitted it under a residual exception.
Similarly, in United States v. Clarke,"64 the court ruled that testimony from a suppression
hearing where the defendant was not a party was inadmissible as former testimony
because of the lack of opportunity to develop the testimony, but admitted the evidence. 65

Not just the former testimony exception has been treated this way. Many courts see the
residual exceptions as a way to slip past pesky restrictions spelled out in specific

162. The issue potentially has been in several of the recent cases. For example, in Salenjo, the defendants suggested
that the Supreme Court consider whether the hearsay was admissible under a residual exception. See Respondent's Brief
at 18 n.26, Salenio (No. 91-872) ("This Court can affirm the court of appeals' sensible result on a ground not relied on
by that court, including that the testimony is admissible under Rule 804(b)(5)." (citation omitted)). The government stated,
"Respondents attempted to introduce the grand jury testimony ... not only under Rule 804(b)(1), but also under Rule
804(b)(5). The trial court specifically found that the testimony lacked the 'circumstantial guarantees of trustworthiness'
required by Rule 804(bX5) .... a finding that was not disturbed by the court of appeals." Petitioner's Brief at 43, Salerno
(No. 91-872) (citation omitted).

The issue also surfaced in Tome v. United States. "The Government offered the testimony of the social worker under
both Rules 801(dXl)(B) and 803(24), but the record does not indicate whether the court ruled on the latter ground." 115
S. Ct. 696, 700 (1995). The Court also stated:

When a party seeks to introduce out-of-court statements that contain strong circumstantial indicia of
reliability, that are highly probative on the material questions at trial, and that are better than other
evidence otherwise available, there is no need to distort the requirements of Rule 801(d)(1)(B). If its
requirements are met, Rule 803(24) exists for that eventuality. We intimate no view, however, concerning
the admissibility of A.T.'s out-of-court statements under that section, or any other evidentiary principle.

Id. at 705.
163. 13 F.3d 1532 (1 Ith Cir. 1994), cert. denied, 115 S. Ct. 1093 (1995).
164.2 F.3d 81 (4th Cir. 1993), cert. denied, 114 S. Ct. 1194 (1994).
165. See King v. Armstrong World Industries, Inc., 906 F.2d 1022 (5th Cir. 1990), cert. denied, 500 U.S. 942 (1991),

where a deposition taken in an action unrelated to the pending case (in which the defendant was not a party) was admitted
against the defendant under Rule 804(b)(5) without mention of the former testimony exception. In light of Salenio's
conclusion that the grand jury testimony had to meet the requirements of the former testimony exception, perhaps of most
interest is that grand jury testimony has frequently been admitted under a residual exception against a criminal defendant.
See also United States v. Panzardi-Lespier, 918 F.2d 313, 316-17 (1st Cir. 1990); United States v. Curro, 847 F.2d 325,
327 (6th Cir.), cert. denied, 488 U.S. 843 (1988); United States v. Guinan, 836 F.2d 350 (7th Cir.), cert. denied, 487 U.S.
1218 (1988); United States v. Murphy, 696 F.2d 282 (4th Cir. 1982), cert. denied, 461 U.S. 945 (1983).

[Vol. 71:551
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exceptions.'" Indeed, some courts seem to view the residual exceptions as a way to admit
any hearsay that the court believes should be admitted. As one commentator laments,

It may be a slight exaggeration to suggest that federal judges routinely use the residual
exception to admit almost any relevant out-of-court statement that passes muster under
Rule 403. It is. .. beyond debate that the residual exceptions are used with increasing
frequency, and in ways Congress never intended. 61

Salerno's demand for deference to congressional care in drafting specific exceptions
often seems absent in interpretations of the residual exceptions.

If decisions widely admitting hearsay under residual exceptions are right, when specific
exceptions indicate that the evidence is not admissible then, in a fundamental sense, the
hearsay framework is hopelessly at odds with itself. On the one hand, courts interpreting
the specific exceptions-as Salerno commands-must make sure that every requirement
is satisfied precisely as written. On the other hand, when interpreting the residual
exceptions, hearsay can be admitted in a Way to make line-drawing elsewhere
superfluous. 6 s

It was certainly not the intention of Congress to make the limitations of specific
exceptions dispensable by enacting Rules 803(24) and 804(b)(5). The drafters did not
intend to give broad discretion to trial judges to admit hearsay falling outside the other
exceptions. They thought they were enacting provisions with a sharply limited reach.
Congress expected the residual exceptions to "be used very rarely, and only in
exceptional circumstances."'169

Although the methodology for interpreting the Federal Rules of Evidence may be
garbled, it seems certain that legislative history, no matter.how clear, is not the starting

166. See, e.g., United States v. Simmons, 773 F.2d 1455, 1458 (4th Cir. 1985) (noting that government records were
not admissible under Rule 803(6), but were admissible under Rule 803(24)).

167. Jeffrey Cole, Residual Exceptions to the Hearsay Rule, LrTGATION, Fall 1989, at 26,27 (citations omitted). "The
catch-ails currently generate 15-30 published opinions yearly" Myma S. Raeder, Confronting the Catch-Ails, CRIM. JUsT.,
Summer 1991, at 31, 31. Myma Raeder indicates that in about 70% of these cases the prosecutor had offered the hearsay,
and 77% of the time when they offered it, the prosecutors were successful in getting the hearsay admitted. Id.

168. Compare Tome v. United States, 115 S. Ct. 696 (1995), in which the Court, ruling in favor of the categorical
premotive requirement for prior consistent statements, said,

The statement-by-statement balancing approach advocated by the Government and adopted by the Tenth
Circuit creates the precise dangers the Advisory Committee noted and sought to avoid: It involves
considerable judicial discretion; it reduces predictability; and it enhances the difficulties of trial
preparation because parties will have difficulty knowing in advance whether or not particular out-of-court
statements will be admitted.

Id. at 704-05. The Court was referring to the Advisory Committee's comments that it was rejecting a hearsay structure
that abandoned

the system of class exceptions in favor of individual treatment in the setting of the particular case... as
involving too great a measure ofjudicial discretion, minimizing the predictability of rulings, enhancing
the difficulties of preparation for trial, adding a fiulher element to the already over-complicated congeries
of pretrial procedures, and requiring substantially different rules for civil and criminal cases.

FED. R. EvID. art. VIII advisory committee's introductory note. Of course, as courts interpret the residual exceptions more
broadly, they will exacerbate the problems in the hearsay structure the drafters were trying to avoid.

169. S. Rep. No. 1277, 93d Cong., 2d Sess. 20, reprinted in 1974 U.S.C.C.A.N. 7051, 7066. See Jonakait, supra note
20, at 437-40, for a summary of this history which concludes:

This legislative history illustrates the intended scope of the residual exceptions. They were adopted
to allow for growth and flexibility in the hearsay rule, but only within the spirit of the traditional
approach. Congress never intended that a trial judge admit hearsay under a residual exception whenever
he believed it necessary and reliable or true. Only hearsay comparable to the hearsay permitted under a
specific exception was to be admitted.

Id. at 440.
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point for analysis. 7
1 Instead, the words selected to express that intent should, at least

normally, control. Except for the notice provision, however, the text of the residual
exceptions is hardly crystalline.'7

1 Courts, examining this language, have found diverse
ways to interpret the residual exceptions. 7

1

We confront the methodology question again. When the words should govern, but do
not contain a definitive answer, how should the Rule be interpreted? Williamson
suggested that any policy or principle expressed in the text should then control, but that
approach fails here. The text. of the residual exceptions do not express a policy or
principle in the way Rule 804(b)(3) does.

Perhaps we should follow Daubert, which suggests that when the words of a Rule are
not definitive, every conceivable source of meaning can be consulted with no source
superior to another. This method, however, gets us farther away from the text. Before this
method is used, another more text-based interpretation may be possible. Since these are
Rules that we are interpreting, the most text-centered approach ought to be favored. The
residual exceptions illustrate this possibility.

This method requires acknowledgment that the Rules of Evidence are one text instead
of a collection of segregated texts. When a Rule has more than one possible meaning,
these alternatives are not just measured against the Advisory Committee Notes, additional
scholarly commentary, or other extratextual sources. Instead, each possible meaning is
first examined for its interconnections with other evidentiary provisions. The alternative
that best harmonizes with the text of other provisions is the one that is selected. This
meaning treats the entire text as authoritative. Thus, an interpretation of a residual
exception which places it at odds with the plain-meaning limitations found elsewhere in
the hearsay framework should be discarded in favor of a competing interpretation that
furthers the plain meaning of the specific exceptions. Here, Salerno comes into play.

Salerno concluded that all the requirements of the former testimony exception must be
met for hearsay to be admitted under Rule 804(b)(1). Congress carefully drew the
exceptions' boundaries, and courts must honor them. Assume that Salerno's grand jury
testimony did not satisfy the "similar motive" requirement. Can that hearsay be admitted
under a residual exception? Are we respecting Congress' line-drawing by honoring the

170. Nor in the case of the residual exceptions can the interpretation be controlled by some sort of common law
background presumption, such as that for prior consistent statements or waivers, because the residual exceptions are truly
creations of the Federal Rules of Evidence.

171. Though Rule 804(b)(5) requires unavailability of the declarant, while Rule 803(24) does not, the two rules
otherwise have the same requirements:

A statement not specifically covered by any of the foregoing exceptions but having equivalent
circumstantial guarantees of trustworthiness, if the court determines that (A) the statement is offered as
evidence of a material fact; (B) the statement is more probative on the point for which it is offered than
any other evidence which the proponent can procure through reasonable efforts; and (C) the general
purposes of these rules and the interests ofjustice will best be served by admission of the statement into
evidence. However, a statement may not be admitted under this exception unless the proponent of it
makes known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse
party with a fair opportunity to prepare to meet it, the proponent's intention to offer the statement and the
particulars of it, including the name and address of the declarant.

FED. R. EVID. 804(b)(5) & 803(24).
172. See Jonakait, smpra note 20, at 44041 ("Although the legislative intent is clear, the language of the residual

exceptions is not.... [The] wording is not precise enough to give much guidance whether to admit the hearsay under a
residual exception. Instead, it has been viewed as a grant of broad discretionary power to trial judges.").

[Vol. 71:551
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similar motive requirement when considering Rule 804(b)(1), but ignoring it when the
same evidence is proffered under Rule 804(b)(5)?'"

If the residual exceptions' words contain the answer to this problem, it is in the
requirement that hearsay can be admitted only if it is a "statement not specifically
covered by any of the foregoing exceptions but having equivalent circumstantial
guarantees of trustworthiness."'74 The meaning of that "not specifically covered"
requirement, however, is not plain. Courts have found greatly differing meanings.

In United States v. Clarke,' testimony from a prior proceeding in which the defendant
was not a party was offered against the defendant. The Fourth Circuit stated that this
hearsay "was clearly inadmissible under Fed.R.Evid. 804(b)(1)." When this testimony
was offered under Rule 804(b)(5), the defendant argued that it must be barred because
of the "not specifically covered" restriction. The former testimony exception, the
argument went, covered the situation and indicated that prior testimony can be admitted
only if the opponent of the hearsay had an opportunity to develop that testimony at the
prior proceeding.'76

Clarke rejected this view, maintaining that it would make the residual a "nullity."

The plain meaning, and the purpose, of 804(b)(5) do not permit such a narrow reading.
We believe that "specifically covered" means exactly what it says: if a statement does
not meet all of the requirements for admissibility under one of the prior exceptions, then
it is not "specifically covered." This reading is consistent with the purposes of
804(b)(5). That rule rejects formal categories in favor of a functional inquiry into
trustworthiness, thus permitting the admission of statements that fail the strict
requirements of the prior exceptions, but are nonetheless shown to be reliable.'77

Clarke was not expressing a novel view. "Today the catchalls routinely permit 'near
misses' to be introduced against criminal defendants."' 7'

While the Fourth Circuit concluded that a narrow reading of the "specifically covered"
requirement would make the Rule a nullity, its approach negates the restriction. If
specifically covered hearsay is only that which meets all the elements of an exception,
then specifically covered hearsay is always admissible without the residual exceptions.
The requirement would only prohibit the residual exception from admitting hearsay
already admissible under another provision. Big deal. With this "plain meaning," the
restriction does not restrict. The requirement only has meaning if it restricts the
admissibility of hearsay not already admissible under another provision. Clarke, in trying
to avoid what it saw as a nullity, produced one.

173. This is a "near miss" situation. In the lingo occasionally used to discuss the residual exceptions, a ."near miss'
just falls short of a recognized hearsay exception, and may encompass a category of hearsay which was rejected from
inclusion as an exception." Myma S. Racder, The Effect of the Catdalls on Criminal Defendants: Little Red Riding Hood
Meets the Hearsay WolfandIs Devoured, 25 LOY. L.A. L. REV. 925, 936-37 (1992).

174. FED. R. EVID. 803(24).
175.2 F.3d 81 (4th Cir. 1993), ceri. denied, 114 S. Ct. 1194 (1994).
176. "Appellant asks us to construe 'not specifically covered' narrowly, limiting 804(b)(5) to cases in no way touched

by one of the four prior exceptions. According to appellant, admitting testimony that was a 'near miss' under 804(b)(1)
would undermine the protections of the evidentiary rules . i... Id. at 83.

177. Id. at 83 (citation omitted). The Fourth Circuit continued: "If we were to adopt appellant's reading of the rule,
we would deprive the jury of probative evidence relevant to the jury's truth-seeking role." Id. This is a curious statement.
Any time evidence is excluded by the hearsay rule and not because of its irrelevance, we "deprive the jury of probative
evidence relevant to the jury's truth-seeking role." Id.

178. Raeder, supra note 173, at 936; see. e.g., United States v. Deeb, 13 F.3d 1532, 1536-37 (1lth Cir. 1994), cert.
denied, 115 S. Ct. 1093 (1995) (rejecting "the 'near-miss argument,' which maintains that a hearsay statement that is close
to, but that does not fit precisely into, a recognized hearsay exception is not admissible under Rule 804(b)(5)").
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Clarke found its "plain meaning" by considering the "not specifically covered"
requirement in isolation. This provision, however, is not segregated. It is part of the
residual exceptions, which are part of a broader rule, Rule 804, and that Rule is part of
a broader framework, the hearsay structure of Article VIII.' Clarke did not consider how
its plain-meaning reading fit in with a plain-meaning reading of that broader rule or
framework, or more particularly, what should be done if its plain-meaning reading
conflicted with plain-meaning readings of other provisions.

United States v. Dent,2 0 however, reveals another approach to this problem. Over
defense objections, the trial court had admitted the grand jury testimony of an unavailable
witness under Rule 804(b)(5). On appeal, the Seventh Circuit held that the "equivalent
circumstantial guarantees of trustworthiness" requirement of that Rule had not been
satisfied."t ' A concurrence by Judge Easterbrook, however, joined by Chief Judge Bauer,
went further and considered the effect United States v. Salerno had on the residual
exceptions and "whether Rule 804(b)(5) applies to grand jury testimony in the first
place."' 2

Easterbrook noted that the Seventh Circuit in United States v. Boulahanis 3 had held
grand jury testimony admissible under a residual provision, but that it had done so
without considering the "not specifically covered" requirement. Boulahanis had assumed
that the inadmissibility of grand jury testimony under Rule 804(b)(1) was so clear that
the former testimony exception could not even be considered to apply to such hearsay.
As a result, "Boulahanis treats Rule 804(b)(5) as if it began: 'A statement not specifically
admissible under any of the foregoing exceptions. . .'. Evidence that flunks an express
condition of a rule can come in anyway."' 4

Salerno, according to Easterbrook, had proved Boulahanis' assumption wrong: "Rule
804(b)(1) indeed 'applies.' Prior testimony of every description is 'specifically covered
by' Rule 804(b)(1)." 15 As a result,

Rule 804(b)(5) reads more naturally if'we understand the introductory clause to mean
that evidence of a kind specifically addressed ("covered") by one of the four other
subsections must satisfy the conditions laid down for its admission, and that other kinds
of evidence not covered (because the drafters could not be exhaustive) are admissible
if the evidence is approximately as reliable as evidence that would be admissible under
the specific subsections."a

Salerno taught that the text of a rule must be followed rigorously. "Consistent application
of the textualist approach implies taking the introduction to Rule 804(b)(5) equally

179. Cf. Tribe, supra note 112, at 1233:
It seems axiomatic that, to be worthy of the label, any "interpretation" of a constitutional term or
provision must at least seriously address the entire text out of which a particular fragment has been
selected for interpretation, and must at least take seriously the architecture of the institutions that the text
defines.

Id. (emphases in original).
180. 984 F.2d 1453 (7th Cir.), cer. denied, 114 S. Ct. 169 (1993).
181. "The district judge carefully considered the admissibility of the grand jury testimony, but on balance we do not

believe it satisfied the trustworthiness requirements and therefore hold its admission to be error." Id. at 1463.
182. Id. at 1465 (Easterbrook, J., concurring). Salerno's effect was apparently not briefed. "At oral argument, the

application of the Supreme Court's recent decision in United States v. Salerno was raised." Dent, 984 F.2d at 1463
(majority opinion) (citation omitted).

183.677 F.2d 586, 588-89 (7th Cir.), cert. denied, 459 U.S. 1016 (1982).
184. Dent, 984 F.2d at 1465 (Easterbrook, J., concurring).
185. Id.
186. Id. at 1465-66.
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seriously."' 87 Since all prior testimony is covered by Rule 804(b)(1), grand jury testimony
cannot be admitted under Rule 804(b)(5),t' a result which the concurrence concluded was
consistent with Salerno"5 9 and with the Sixth Amendment's Confrontation Clause.9 0

If we see the Federal Rules of Evidence not as a collection of isolated provisions and
phrases but as one text, Easterbrook's approach is correct. Given the choice between
competing meanings of an evidentiary rule, courts should choose the one that does not
conflict with the meaning of other provisions. If the Rules are truly one text, then they
should not be at war with themselves. When a Rule has more than one possible meaning,
courts must examine its effect on other parts of the Rules and enforce the interpretation
that best harmonizes with the text as a whole.

This methodology also indicates how the other key phrase in the residual
exceptions-the requirement that hearsay, to be admitted, have "equivalent circumstantial
guarantees of trustworthiness" to the specific exceptions-ought to be interpreted. This
language has not been clear enough to prevent differing interpretations. The dominant
approach considers evidence corroborating the proffered hearsay to determine whether
the out-of-court statements have the requisite circumstantial guarantees of
trustworthiness.19' Those who see the Rules as one text should be concerned that
corroboration as an equivalent circumstantial guarantee of trustworthiness produces a
conflict within the residuals themselves as well as with other Rules.

The residual exception not only requires the equivalent circumstantial guarantees, it
also mandates that the proffered hearsay be more probative than other reasonably

187. Id. at 1466. The amount of the trial court's discretion depends on the text of a particular rule, according to
Easterbrook:

Some rules take the form: "Evidence is always admissible if conditions A and B hold; if these
conditions do not hold, then it is admissible if the court believes that the benefits of using the evidence
exceed any shortcomings." Consider how Rule 609 treats prior convictions offered to impeach a
defendant: a conviction may be used automatically if it involves dishonesty or false statement, and
otherwise the judge balances probative and prejudicial effects. This is how the court of appeals treated
Rule 804(b)(1) in Salerno.... The court of appeals dispensed with the "similar motive" portion of the
rule on equitable grounds and held the testimony admissible. The Supreme Court reversed, concluding
that the Rule must be applied as written.

Id. (citation omitted).
188. ld. at 1464 n.1 (majority opinion). The court's opinion in Dent concluded:

In Judge Easterbrook's concurrence the door appears to be tightly shut, as I read it, against ever using
the grand jury testimony of an unavailable witness in a criminal prosecution. Perhaps it should be, but
because this case does not require that determination I prefer not to go that far at this time. If this panel
were to adopt the rule I see propounded in the concurrence, it would first require en bane consideration
by this Court.

Id.
189. d.'at 1466 (Easterbrook, J., concurring) ("I doubt that the Solicitor General took Salerno to the Supreme Court

in order to change the citation of authority from Rule 804(b)(1) to Rule 804(b)(5) while leaving the result untouched, or
that the Court thought that its opinion would do nothing beyond correcting a typographical error.").

190. Id. at 1466-67.
It would be ironic, though, if the upshot of Salerno were that only the prosecutor may employ grand jury
testimony in criminal cases. Any asymmetry should run the other way: the confrontation clause of the
sixth amendment protects defendants, not prosecutors, from out-of-court statements ....

Trial by affidavit was the bugbear that led to the confrontation clause; trial by grand jury testimony
is not far removed.... That the testimony has indicia of trustworthiness cannot be controlling; many
affidavits appear to be trustworthy.... Confrontation is valuable in large measure because it may
establish that what seems to be accurate is misleading or deceitful or rests on inadequate foundation.
Conditions on the use of Rule 804(b)(1) ensure that the defendant retains the right of confrontation in
circumstances that lie at the core of the constitutional guarantee. Temptation to get 'round this limitation
by moving to Rule 804(b)(5) and slighting its introductory language should be resisted.

Id. (emphasis in original).
191. Raeder, supra note 167, at 36 (stating "most circuits" permit consideration of corroboration and "[m]ost lower

courts have relied heavily on independent corroboration in determining whether hearsay satisfies... the catch-alls").
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obtainable evidence. The more hearsay is corroborated, however, the smaller the chance
that it is more probative than other evidence. "Relying upon corroboration to establish
trustworthiness leads to the anomalous result that the more trustworthiness is
demonstrated, the less likely it is that the hearsay should be admitted[,] . . . an
interpretation that inevitably results in internal conflict."' 92

Furthermore, since corroborated hearsay is hardly rare, reliance on corroboration under
the residuals moves toward the routine admission of otherwise inadmissible hearsay. The
more an approach sanctions the admission of hearsay that would be excluded by the
requirements of specific exceptions, the greater the conflict with the other exceptions.'9 3

These conflicts might have to be endured if the residuals' text clearly mandated such
reliance on corroboration, but they do not. Instead, the corroboration approach actually
conflicts with the language. In assessing the amount and quality of confirming evidence
at trial, a court is really determining whether proffered hearsay is as reliable as hearsay
admitted under a specific exception."9 The words of the Rule, however, do not authorize
this.

[U]sing corroboration ... ignores the plain language of that provision. The catchalls do
not authorize the admission of hearsay if it is as reliable as that admitted under a
specific exception. If this were permitted, Rule 804(b)(5) would have instead provided
'[s]tatements not covered by any of the foregoing exceptions but just as
trustworthy ..

The residual exceptions, however, do not authorize the admission of hearsay if it is
as trustworthy as that admitted under a specific hearsay exception. Instead, they require
circumstantial guarantees of trustworthiness equivalent to those of a specific exception.
Direct reliability is not the test; rather, circumstances that assure reliability must be
measured.'

The residuals' text requires an examination of the circumstances that insure the
trustworthiness of hearsay admitted under the specific exceptions. This examination
determines whether hearsay not covered by the exceptions has "equivalent circumstantial
guarantees of trustworthiness." The guarantees of trustworthiness for the specific
exceptions, however, are not corroborating pieces of evidence, but circumstances existing
at the time of the hearsay's utterance that reduce some of the hearsay dangers. 96

Consequently, the text indicates that "circumstantial guarantees of trustworthiness"
means "circumstances must exist at the time the residual hearsay was uttered [that] reduce
or eliminate the possibility that the out-of-court assertion was the product of ambiguity
or narrative difficulties, insincerity, faulty' memory, or flawed perceptions."'97

Furthermore, these "circumstances" must be "equivalent" to those of the specific
exceptions. Therefore, in determining whether proffered hearsay is admissible under a
residual exception,

the court must isolate the circumstances existing when the hearsay was made[,] ... the
court must decide whether those circumstances reduce some or all of the hearsay

192. Jonakait, supra note 20, at 460.
193. See id. at 459 ("Congress intended that the residual exceptions would authorize the admission ofhearsay only

in truly exceptional circumstances[, but corroborated hearsay] isjust not that rare").
194. See. e.g., United States v. Clarke, 2 F.3d 81, 83 (4th Cir. 1993) (concluding that the residuals authorize "a

functional inquiry into trustworthiness"), cert. denied, 114 S. Ct. 1194 (1994).
195. Jonakait, supra note 20, at 466-67 (emphasis in original).
196. See id. at 467-74 (discussing this point at length).
197. Id. at 474.
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dangers[,] ... the court must determine that these circumstances do not exist for all
hearsay or for a broad range of inadmissible hearsay[, and] ... the court must decide
whether the reduction in the dangers is comparable to that for a specific exception.""

Given these competing interpretations of the residuals, a truly text-centered interpretive

method would examine the interconnections between each alternative and other textual

provisions to see which possibility best fits with the entire text. Unlike the corroboration

approach, the requirement that judges look at the circumstances reducing the hearsay

dangers at the time the declaration was uttered does not conflict with the plain meaning

of the specific exceptions or the "more probative" requirement of the residual

exceptions.' The text treated as a whole commands rejection of the corroboration

approach in favor of the alternative.

The alternative approach is also desirable because it is consistent with the

Confrontation Clause. While the Court in recent evidence cases has avoided exploring

the interrelationships between the Rules and the Confrontation Clause, there are special

reasons why an interpreter of the residuals ought to consider what effects an evidentiary

approach at odds with the Sixth Amendment will have. Idaho v. Wright25 is important for

this evidentiary analysis.

Wright held that corroborating information could not be used in determining whether

hearsay has the "particularized guarantees of trustworthiness" sometimes demanded by

the Sixth Amendment's Confrontation Clause. The disputed declarations were made by
a two-and-a-half-year-old girl to an examining pediatrician indicating that the defendants

had sexually abused her. The trial court admitted this hearsay under Idaho's residual

exception, the state counterpart to the federal provision. 2 1

Wright's analysis started by reaffirming the requirement of Ohio v. Roberts2
1
2 that

hearsay from an absent declarant must have appropriate "indicia of reliability" to be

admitted consistently with the Confrontation Clause, but that such indicia are established

if the hearsay falls within "a firmly rooted hearsay exception. 2 3 If the hearsay, however,

does not land within such a provision, the Confrontation Clause requires "a showing of

particularized guarantees of trustworthiness.
'204

After determining that Idaho's residual exception was not a firmly rooted hearsay

exception, 2 5 the Court confronted the definition of "particularized guarantees of

198. Id. at 478-79.
199. See id. at 479.

These standards defer to the drafters' decisions that some circumstances do not lessen the dangers
sufficient to justify the admission of hearsay.... Since the residual exceptions will be limited to that
small area where no determination about circumstantial guarantees of trustworthiness already exists, the
residual exceptions will be confined to rare and exceptional cases. The proposed standards eliminate the
inevitable conflict between the more probative and trustworthiness elements of the catchalls produced
by the corroboration approach.

Id.
200. 497 U.S. 805 (1990).
201. IDAHO R. EviD. 803(24).
202.448 U.S. 56 (1980).
203. Id. at 66.
204. Id.
205. See Wright, 497 U.S. at 817.

Admission under a firmly rooted hearsay exception satisfies the constitutional requirement of reliability
because of the weight accorded longstanding judicial and legislative experience in assessing the
trustworthiness of certain types ofout-of-court statements. The residual hearsay exception, by contrast,
accommodates ad hoe instances in which statements not otherwise falling within a recognized hearsay
exception might nevertheless be sufficiently reliable to be admissible at trial. Hearsay statements admitted
under the residual exception, almost by definition, therefore do not share the same tradition of reliability

19961
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trustworthiness.""2 6 Wright noted that our trial system depends on cross-examination to
show the possible inaccuracy of a declaration. Hearsay, however, can be admitted "if the

declarant's truthfulness is so clear from the surrounding circumstances that the test of

cross-examination would be of marginal utility. 2 7 The Court, citing a federal residual

hearsay case for the proposition, then recognized that the guarantees of trustworthiness

for firmly rooted hearsay exceptions come not from corroboration, but from

circumstances that existed when the statement was made. 20 The Court concluded that

the "particularized guarantees of trustworthiness" required for admission under the
Confrontation Clause must likewise be drawn from the totality of circumstances that
surround the making of the statement and that render the declarant particularly worthy
of belief....

... [T]he use of corroborating evidence to support a hearsay statement's "particular-
ized guarantees of trustworthiness" would permit admission of a presumptively
unreliable statement by bootstrapping on the trustworthiness of other evidence at trial,
a result we think at odds with the requirement that hearsay evidence to be admitted
under the Confrontation Clause be so trustworthy that cross-examination of the
declarant would be of marginal utility. 09

This conclusion seems to send a message for the residual hearsay exceptions. While the

phrases "particularized guarantees of trustworthiness" and "circumstantial guarantees of

trustworthiness" are not identical, they could mean the same thing, and, in fact, Wright

treated them synonymously by citing a residual hearsay case to support the conclusion

that corroboration was not a particularized guarantee of trustworthiness. 2 0 Furthermore,

since both confrontation and the evidence rules have as their prime purpose the
advancement of the accuracy of the truth-determination process of our trials, it makes

sense that the similarly worded confrontation and residual requirements would have the

same meaning.21 All this suggests that the residual exceptions should be interpreted

consistently with Wright. If so, corroboration cannot be considered when determining
admissibility under Rules 803(24) and 804(b)(5).

A text-centered interpretation of the Federal Rules of Evidence should also come to
that conclusion. The interpreter of the residuals should realize that allowing corroboration

to gauge admissibility under the Rules while having it banned under the Sixth

of statements under a firmly rooted hearsay exception.
Id. (citations omitted).

206. The state contended that the determination should "be based on a consideration of the totality of circumstances
including not only the circumstances surrounding the making of the statement, but also other evidence at trial that
corroborates the truth of the statement." Id. at 819.

207. Id. at 820.
208. Id ("The circumstantial guarantees of trustworthiness on which the various specific exceptions to the hearsay

rule are based are those that existed at the time the statement was made and do not include that may be added by using
hindsight."' (quoting Huff v. White Motor Corp., 609 F.2d 286, 292 (7th Cir. 1979))).

209. Id at 820-23. The Court in reaching this conclusion stated:
"Our precedents have recognized that statements admitted under a "firmly rooted" hearsay exception are
so trustworthy that adversarial testing would add little to their reliability. Because evidence possessing
'particularized guarantees of trustworthiness' must be at least as reliable as evidence admitted under a
firmly rooted hearsay exception, we think that evidence admitted under the former requirement must
similarly be so trustworthy that adversarial testing would add little to its reliability.

Id. at 820-21 (citations omitted) (quoting Ohio v. Roberts, 448 U.S. 56, 66 (1990)).
210. Cf. Jonakait, supra note 155, at 573 ("Particularized guarantees of trustworthiness' ... bears striking

resemblance to [the] residual hearsay exceptions which permit the admission of hearsay ...if the hearsay has
'circumstantial guarantees of trustworthiness. .. .' Robert's language seems designed to guarantee that if hearsay is
properly admitted under a residual exception, it will not violate the confrontation clause.").

211. See .ipra note 155 and accompanying text.
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Amendment, in effect, creates different evidence rules depending upon the nature of the
case and the identity of the offering party. In civil cases and when the defendant offered
hearsay in criminal cases, the court could use corroboration under the residuals, but not
when the prosecutor offered it.2" 2 If one looks beyond the residuals to the entire text of
the Federal Rules of Evidence, however, an interpreter sees-except when explicitly
stated otherwise-that the Rules create one set of evidence laws. They mandate equal
application in all actions" 3 and for all parties." 4 Nothing in the words of the residual
exceptions authorize a departure from this basic principle. The residuals' text, instead,
indicates that it applies in the same manner, no matter who offers the hearsay and no
matter what type the action is. 2 5 Here, a text-centered analysis of the Rules, which
considers which of competing interpretations best harmonizes with the text as a whole,
ought to take into consideration the alternatives' interplay with the Confrontation Clause.
Because the corroboration approach to the residuals conflicts with the Sixth Amendment,
divisions and distinctions will occur in the use of the residuals not in the text of those
provisions. The alternative approach-the same one required for a confrontation
analysis-does not produce these conflicts. It maintains the text as one entity.

CONCLUSION

While the Supreme Court's analysis of the Federal Rules of Evidence should indicate
the methods by which lower courts can decide the many evidence disputes they confront,
the Court's recent evidence cases only present a confusing picture. Sometimes the text
is absolute, sometimes it is not, and the Court has done little to define when the words
of the Rules will not control future issues. Many times the language will not be decisive
by itself because it holds more than one possible meaning, but the Court has done little
to indicate how to find the authoritative meaning in such a morass. If the Rules are to be
meaningful rules, their interpretation must be text centered. This requires refraining from
treating each provision, phrase, or requirement as a separate text, isolated from the rest
of the text. It demands acknowledgment of the Rules as one text. Courts, when confronted
with alternative interpretations of a Rule, must examine the alternatives'
interrelationships with other portions of the evidence code and then select the meaning
that best harmonizes with the entire text.

212. See, e.g., United States v. Accetturo, 966 F.2d 631, 634 (11th Cir. 1992) (stating circumstantial guarantees of
trustworthiness for hearsay admitted under Rule 804(bX5) against accused must come from the circumstances surrounding
the statement), cert. denied, 113 S. Ct. 1053 (1993). Other courts, however, have held that when the Confrontation Clause
is satisfied because the declarant testifies, the prosecutor can rely on corroboration to have hearsay admitted under the
residual exceptions. See, e.g., United States v. Grooms, 978 F.2d 425 (8th Cir. 1992).

213. "These rules apply generally to civil actions and proceedings, including admiralty and maritime cases, to criminal
cases and proceedings, to contempt proceedings except those in which the court may act summarily, and to proceedings
and cases under title 11, United States Code." FED. R. EviD. 1101 (b).

214. See Edward J. Imwinkelried, Of Evidence ad Equal Protection: The Unconstitutionality of Excluding
Govenument Agents' Statements Offered as Vicarious Admissions Against the Prosecution, 71 MINN. L. REV. 269, 313
(1986) ('In most cases, whatever the identity of the proponent of the evidence, the foundational requirements for admitting
the evidence and the possible objections to admission remain the same.").

215. See FED. R. EVID. art. VIm advisory committee's introductory note (indicating that hearsay rules should not
require substantially different rules for civil and criminal cases).
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