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CONTEMPORARY CHALLENGES TO PRIVACY RIGHTS
NAN HUNTER

It is my pleasure to introduce this panel on privacy with three of the
leading writers, thinkers, and activists in this area.
First, we are going to hear from Nadine Strossen. Nadine, in addition to being a law professor at New York Law School, is also the president of the American Civil Liberties Union. She can speak not only from
an academic perspective, but also from her up-to-the-minute knowledge
of how privacy issues are developing in the real world.
We are next going to hear from Jed Rubenfeld, a professor of law at
Yale, who has written widely in this area, including a wonderful article,
titled The Right of Privacy.1 He will discuss Justice Brennan's opinion in
Eisenstadtv. Baird2 and the evolution of privacy law in similar cases.
Lastly, we will hear from Bill Eskridge of Georgetown Law School.
Bill has written on a number of topics; is the co-author of a terrific case
book on sexuality, gender, and the law;3 and will discuss the complications of privacy. So without any further ado, Nadine.
NADINE STROSSEN4

Thank you so much, Nan. Privacy is such a huge topic, and in particular, the current challenges that we face are, unfortunately, very broad
in scope. Accordingly, I will try to give you an overview.
First, the nature of the right to privacy in theory is extremely broad
and sweeping. Justice Brandeis said that best when he said that it is "the
most comprehensive" right, namely "the right to be let alone."5 In those
terms, Brandeis well-captured the capacious unifying concept that encompasses all of the various separate facets of the diverse rights that we

1. See Jed Rubenfeld, The Right of Privacy, 102 HARv. L. REv. 737 (1989).
2. 405 U.S. 438 (1972).
3. See WILLIAM N. ESKRIDGE, JR. & NAN D. HUNTER, SEXUALrTY, GENDER AND
THE LAW (1977).

4. For assistance with the footnotes for this publication, Professor Strossen gratefully acknowledges her Academic Assistant, Amy L. Tenney, and her Research Assistants, Michael Nordskog and Andrew G. Sfouggatakis.
5. Olmstead v. United States, 277 U.S. 438,478 (1928) (Brandeis, J., dissenting).
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have labeled as "privacy" rights and that sometimes seem quite disparate.
Privacy rights encompass: individual autonomy (the whole set of implied
fundamental rights, or substantive due process rights, starting with Griswold6 ); the right to be free from unwarranted or unjustified searches and
seizures; the right to maintain control over, and other procedural concepts concerning, information about ourselves as well as our communications; and the right to bodily integrity. These diverse dimensions of
the privacy right all have 7in common what Justice Brandeis identified as
"the right to be let alone."
Since this conference is inspired by the great Justice Brennan, I want
to note that the first type of privacy I have just listed, the right of individual autonomy, is built on Justice Brennan's jurisprudence. That right
is generally described as having its genesis in the Griswold decision, and
the Court's opinion in that case was authored by Justice Douglas. Justice
Brennan nonetheless played a crucial role both in the formulation of that
opinion and in the subsequent blossoming of the constitutional privacyas-autonomy doctrine. This was explained by Harvard Law School Professor Laurence Tribe, in his recent HarvardLaw Review tribute to Justice Brennan,8 as follows:
Justice Brennan suggested-in reacting to an unconvincing
first draft in which Justice Douglas had sought to rest the
case on a First Amendment right of association-that the decision be based on a right to privacy, as an aspect of substantive Fourteenth Amendment "liberty."

Although Justice Douglas's opinion for the Court adopted
the core of that approach... that opinion was unsatisfyingly
sketchy.... It was left to Justice Brennan to bring the analysis to full gestation in his opinion for the Court in Eisenstadt
v. Baird. ...Thus, although none of the published opinions

6.
7.
8.
REv. 41

Griswold v. Connecticut, 381 U.S. 479 (1965).
Olmstead,277 U.S. at 478 (Brandeis, J., dissenting).
See Laurence H. Tribe, In Memoriam: William . Brennan, Jr., 11 HARv. L.
(1997).

1999]

CONTEMPORARY CHALLENGES TO PRIVACY RIGHTS

in Griswold bears his name as author, we owe the most important modem substantive due process decision in large part
to Justice Brennan. 9
I agree with Justice Brandeis that privacy is "the right most valued
by civilized [people]."' 0 It is so valued not only because it is, as he said,
"the most comprehensive" right, 1 but also because it is the predicate or
the bedrock for literally every other right that we exercise.
In that regard, I want to acknowledge another aspect of our overarching conference theme, Justice Brennan's jurisprudence, which is directly relevant to the comprehensive set of privacy rights. I am referring
to one of the hallmarks of Justice Brennan's work-his attention to the
ways in which different rights are interrelated with and interdependent on
each other. Professor Laurence Tribe said that very well in his Harvard
Law Review tribute to Justice Brennan. 12 He said: "Justice Brennan appreciated deeply the interconnectedness of the constitutional edifice. [He
had an) unparalleled ability to detect related themes in starkly different
cases, and to see the constitutional structure as a whole .... 13
If there is one theme that pervades the entire constitutional structure,
it clearly is the right to be let alone. For example, think of the profound
interconnections between the whole panoply of First Amendment
rights-notably, freedom of speech and freedom of association-and the
right to privacy. In the ACLU's civil liberties work, we see these interconnections every day. They have been important in many Supreme
Court cases, including the line of cases that has protected anonymous
membership in controversial organizations,
or formerly controversial
14
organizations such as the NAACP.

9. Id. at 45; see also Eisenstadt v. Baird, 405 U.S. 438, 453 (1972) (Brennan, J.)
("If the right to privacy means anything, it is the right of the individual... to be free
from unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child.").
10. Olmstead, 277 U.S. at 478 (Brandeis, J., dissenting).
11. Id.
12. See Tribe, supra note 8.
13. Id. at 44-45.
14. See, e.g., NAACP v. Button, 371 U.S. 415 (1963); Bates v. City of Little Rock,
361 U.S. 516 (1960); NAACP v. Alabama ex rel. Patterson, 357 U.S. 449 (1958).
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To cite one current example, the ACLU sees this interdependence in
our interrelated defense of free speech and privacy online. For instance,
in one of our successful challenges to state cyberspace censorship laws,
ACLU v. Miller, 5 we persuaded the court to strike down on First
Amendment grounds a state law that was as intrusive on privacy rights as
it was on free speech rights-namely, a law that made it a crime to
communicate online pursuant to anything other than your full official
legal name. 16 Such a law would make almost all of us criminals since
our e-mail addresses do not mirror our full official legal names. This law
also would have made criminals of our clients in Miller-individuals and
groups for whom anonymous or pseudonymous online communication
was particularly important 17 for example, battered women and their
organizations and lesbian and gay veterans organizations, among others.
In other words, our clients were individuals who, if they could not communicate in privacy and anonymity, would not have communicated at all.
Their First Amendment rights would have been devastated.
The whole area of online encryption is, of course, another one in
which privacy rights and free speech rights are mutually interdependent.
Absent secure cryptography, many individuals and organizations simply
will not engage in many kinds of online communications involving sensitive information.
Another set of rights that depend on privacy is the whole range of
equality rights. Gender equality depends on the reproductive freedom
aspect of privacy, a theme that consistently has been stressed by leading
women's rights advocates, from Margaret Sanger to Ruth Bader Ginsburg.'1 The current month of March is Women's History Month, so it is
especially important to note the profound connection between the reproductive freedom aspect of privacy and women's equality rights. As
Margaret Sanger said:
[N]o woman can call herself free until she can choose conShe
sciously whether she will or will not be a mother ....
who earns her own living gains a sort of freedom. . , but..
. it is of little account beside the untrammeled choice of
15. 977 F. Supp. 1228 (N.D. Ga. 1997).
16. See id.at 1230.
17. See id.
18. See, e.g., Ruth Bader Ginsburg, Some Thoughts on Autonomy and Equality in
Relation to Roe v. Wade, 63 N.C. L. Rsv. 375 (1985).
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mating or not mating, of being a mother or not being a
mother .... 19
In addition, equality rights for lesbians and gay men are deeply undermined by the anti-sodomy laws that still exist in many states, which
have been used to deny full and equal citizenship to lesbians and gay
men in realms far beyond the bedroom, ranging from employment opportunities to child custody determinations. In one fell swoop, then,
these laws sabotage both privacy and equality.
One final example of the interconnection between equality rights and
privacy rights is raised by the new area of genetic testing by employers
and insurers, among others. By engaging in genetic testing, they are not
only violating fundamental privacy rights but also laying the groundwork
for arbitrary and invidious discrimination on the basis of DNA.
The examples I have recited demonstrate how very much is at stake
in protecting privacy. If our privacy rights are weakened, then a whole
series of other rights are also inevitably unraveled. Unfortunately, that
observation leads to the bad news aspect of my overview, that our privacy rights have been devastatingly attacked and weakened on all fronts.
Given the time constraints, I'll be able to mention just a few of them.
First, I would like to comment briefly on autonomy vis-a-vis the
government. I assume my distinguished fellow panelists are going to
speak in greater depth about the challenges to reproductive freedom and
lesbian and gay rights, but I want to say a word in light of the ACLU's
longstanding and ongoing advocacy in these areas. In fact, the distinguished moderator of this panel, Nan Hunter, was the founding Director
of the ACLU's Lesbian and Gay Rights Project. Before that, she was
one of our star litigators in the ACLU's Reproductive Freedom Project.
And, Nan, we really miss you in both projects! But they are both still
staffed by other wonderful, talented, dedicated lawyers. In fact, both
projects have grown by leaps and bounds but not fast enough to match
the continuing assaults on the privacy (and other) rights they defend.
Again, in the spirit of Women's History Month, I would like to touch
on reproductive freedom, because I think it is just not well enough
known what a devastating blow Planned Parenthoodv. Casey20 was to
19. MARGARET SANGER, WOMAN AND THE NEW RACE 94-95 (1920).
20. 505 U.S. 833 (1992).
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the actual reproductive freedom of many women in this country. By the
way, Casey was an ACLU case, and we were delighted that the Court did
not completely overturn Roe v. Wade, 2' as four Justices had wanted.
However, Casey significantly lowered the degree of protection for reproductive privacy and heightened the burden of proof borne by those challenging abortion restrictions. 22 In effect, it was an open invitation to
governments all over the country to enact laws that cut back on reproductive freedom. Governments have indeed seized that invitation. In
in 47 states, of which 33
1997 alone, there were 339 anti-abortion bills
23
ended up being passed in 23 different states.
With all of the resources of the ACLU, NARAL, NOW, and the
Center for Reproductive Law and Policy-the groups that work in this
area-we literally do not have enough lawyers to go around to challenge
even all of the abortion restrictions that are unconstitutional even under
Casey.
One type of such unconstitutional laws that has received a lot of
press is the so-called "partial-birth abortion" ban, which has been enacted by many states and defeated at the federal level only thanks to
President Clinton's veto. This label is a total misnomer, because all of
these laws are so vague and overbroad that they ban virtually every kind
of abortion procedure. To date, these bans have been passed in nineteen
states. The ACLU and other reproductive freedom activists have
mounted challenges against twelve of those laws. We succeeded in getting injunctions against eleven, and in the other seven states, we simply
have not been
able to bring a lawsuit because we do not have sufficient
24
resources.

As is the case concerning all laws restricting abortions, the major
victims of these unconstitutional "partial-birth abortion" bans are those
who are always the major victims of any civil liberties violationnamely, those who are relatively disempowered and disenfranchised.
Unfortunately, more often than not, these victims are poor women, and
that means disproportionately women of color and young women. In

21. 410 U.S. 113 (1973).
22. See Planned Parenthood v. Casey, 505 U.S. 833, 878 (1992).
23.

See generally Katharine Q. Seelye, Advocates ofAbortion Rights Report a Rise

in Restrictions,N.Y. TIMES, Jan. 15, 1998, at A16.
24. For an updated account of legislation and litigation concerning these bans, see
Nadine Strossen & Caitlin Borgmann, The Carefully Orchestrated Campaign, 3 NExus,

A JOURNAL

OF OPINION

3 (1998).
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short, these deprivations of privacy rights trigger assaults on equality
rights-not only for women as a whole but also, in particular, for groups
of women whose equal status in our society is especially embattled.
There are other gaps in the area of constitutional autonomy vis-a-vis
the government-or what should be such autonomy. For example, we do
not have federal constitutional protection for physician-assisted suicide
or for the medical use of marijuana. Moreover, even in those states
where voters have passed state constitutional amendments to assure the
rights of doctors to prescribe, and patients to use, marijuana for important medical purposes, federal officials are seeking to thwart the implementation of these basic privacy rights.26
Another aspect of privacy that is now under attack is autonomy vis, -vis employers. We see more and more employers extending their control over employees' private lives by intruding into their homes and into
their non-working time, by completely prohibiting employees from engaging in certain kinds of conduct, even in the privacy of their own
homes and during their leisure time. Common examples include the prohibition of smoking, drinking, and other activities that are considered
dangerous, such as skiing or motorcycling.
One of the most recent manifestations of this type of privacy invasion is employers firing employees for completely off-the-job, online
activity-creating their own Web sites or engaging in other online communications on their own home computers. Here again, we see the synergistic effect of privacy and free speech rights-or, sadly, privacy and
free speech violations.
Another area where privacy is under siege involves searches and seizures by law enforcement and other government officials. Here we see
proliferating intrusions on the privacy of whole categories of citizens
who are not even suspected of committing any crimes. We are witnessing burgeoning types of suspicionless, mass, random searches and seizures, such as urinalysis drug testing.
Another increasingly common type of dragnet government surveil25. See Washington v. Glucksberg, 521 U.S. 702 (1997).
26. See Francis X. Clines, $1.64 May Block Medical Use of Marijuanain Capital,
N.Y. TIMEs, Nov. 13, 1998, at A22. An ACLU challenge to federal sabre-rattling has
resulted in at least one judicial ruling. See Conant v. McCaffrey, 172 F.R.D. 681 (N.D.

Cal. 1997).
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lance technique, which inherently ensnares what should be private conversations of completely innocent individuals, is wiretapping. Wiretaps
are being conducted in record-breaking numbers by, ironically, the
Clinton Administration. I say "ironically" since the Administration recently has been victimized by a wiretap aimed against it-of course, I am
referring to Ken Starr's wiring of Linda Tripp during her conversations
with Monica Lewinsky. It has been shown that wiretaps are increasingly
intercepting, by and large, completely innocent conversations.
Moreover, video cameras are increasingly being installed in public
places, including streets and parks. Literally, Big Brother is all around
US.
Yet another illustration of the booming Big-Brotherism we face is
provided by the so-called "smart cards" used on toll roads and bridges.
These cards track all of our movements.
As if it's not bad enough that government is increasingly monitoring
and gathering information about our activities, many private sector businesses are doing likewise. Recently, the press has published some
frightening, excellent stories about this type of privacy invasion, which is
facilitated, of course, by new technologies such as the Internet. For example, Time magazine had a large cover story on this subject last summer.2 7 Since civil libertarians have been alarmed about these privacy
invasions for a long time, we are glad that they recently have been
brought to the attention of a broader public, and that the alarm is, justifiably, spreading. Nina Bernstein has written a couple of gripping pieces
in the New York Times reporting that computer experts will tell you that,
give them enough time and enough money, and they can find out anything about anybody.28 By culling through accessible and interlinked
databases, these experts can put together a profile that shows everything
from where you live and how much your house costs, to how you spend
your time, how you spend your money, what books and magazines you
read, and so forth.
The online privacy violations are compounded by restrictions on encryption. In consequence, the government, as well as private snoops,
27. See Joshua Quittner, Invasion of Privacy; Our Right to Be Left Alone Has Dis.
appeared,Bit by Bit, in Little Brotherly Steps. Still, We've Got Something in Return-And
It's Not All Bad, TIME, Aug. 25, 1997, at 28.
28. See, e.g., Nina Bemstein, Goals Clash in Shielding Privacy, N.Y. TMES, Oct.
20, 1997, at A16; Nina Bernstein, On Line, High-Tech Sleuths FindPrivate Facts, N.Y.
TIMES, Sept. 15, 1997, at Al.
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marketers, insurance companies, or anybody who has a curiosity, can
look at your online communications.
Further facilitating online privacy violations, we have proliferating
computerized databases. A generation ago, when I was in law school,
we were concerned about and fighting the bogeyman of a centralized
governmental computer database. Harvard Law Professor Arthur Miller
wrote about that spectre a generation ago. 29 Now, though, we do not
need a centralized governmental computer database to wreak havoc with
our data privacy because, thanks to networking technologies, multiple
separate databases can be linked. In effect, they amount to a centralized
computer database.
This is happening in ways that are not getting nearly the amount of
public attention we would wish. For example, Congress recently has
passed, and President Clinton has signed, a host of laws dealing with a
range of subjects that add to this problem. In law after law, side features,
which receive almost no media or public attention, create yet another
computerized database that compiles information about huge categories
of citizens.
For example, the recent federal so-called "welfare reform" law,
which contained many civil liberties violations, violates the privacy
rights of everybody who works in this country, because it requires the
creation of a new-hires database.30
Another example is a health insurance law enacted a couple of years
ago, which sounded very benign-indeed, even laudable. It was sponsored by Senator Kennedy and constructively dealt with medical insurance portability. This law also, however, required the creation of computerized databases about some of the most deeply personal and intimate
information imaginable-namely, our health records and our medical
records.
The most recent example I will cite is one that troubles me particularly since I fly about 300,000 miles a year: a computerized database of
all of us who travel by air. It records where we are going, with whom we
are traveling, and so forth.
29. See

ARTHUR

R.

MILLER, THE ASSAULT ON PRIVACY: COMPUTERS, DATA

BANKS, AND DosSIERS (1971).
30. See Robert Pear, Vast Worker Database to Track Deadbeat Parents, N.Y.
TIMES, Sept. 22, 1997, at Al.
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Far from protecting individuals against privacy invasions by private
sector actors, our national government has instead been playing exactly
the opposite role, in a couple of ways.
First, the government has been barring private action that would enhance or protect our privacy-notably, preventing the software industry
from developing and marketing strong encryption technology.
Worse yet, the government has actually been forcing telecommunications industries to tailor their equipment to enable the government to
spy on their customers. This was done, for example, by the notorious
"CALEA" Act (Communications Assistance for Law Enforcement Act)
passed in 1994.31 It literally requires the telephone companies to restructure digital telephony to facilitate government spying. The same
thing was done a few years ago with respect to cellular technology. Specifically, the National Security Agency used export control laws to pressure telephone companies to "dumb down" encryption for cellular calls.
The analogy would be if the government were requiring everybody in the
construction industry who is building homes or apartments to install bugs
in the walls of our residences to facilitate government spying. That is
exactly what the government is doing with these new technologies.
All of these privacy invasions that I have laid out reflect the lack of
comprehensive privacy protection in our legal instruments and doctrines,
starting with the Constitution. Moreover, our legal system does not even
provide systematic privacy protection in a piecemeal fashion, securing
the full range of privacy rights individually, if not as part of a broader
guarantee.
After all, that famous Brandeis pronouncement with which I started
was written in a dissent,32 not a majority opinion. Although that particular dissenting opinion was subsequently turned into the law of the
land on the specific privacy issue at stake,33 the Court's constitutional
privacy doctrines, on the whole, have been quite disappointing.
I am sure my fellow speakers will discuss some of the disappointing
cases that the ACLU, unfortunately, has lost-wholly or partially-in the

31. 47 U.S.C. §§ 1001-1010 (1998).
32. See Olmstead v. United States, 277 U.S. 438, 478 (1928) (Brandeis, J., dissenting).
33. See Katz v. United States, 389 U.S. 347 (1967) (holding that electronic surveillance of conversations, such as through bugging or wiretapping, is "search" or "seizure" subject to Fourth Amendment constraints).
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Supreme Court in this area: Casey,34 Bowers,35 and Cruzan.3 6 By the
way, I have to say in defense of my organization, that whenever we lose
a case in the Supreme Court, it is never because of bad lawyering; it is
always because of bad judging! I hope that goes without saying, but I
just want to make it absolutely clear!
The Court definitely has not accepted Justice Brennan's grand, clear
vision of the constitutional right of privacy, set out in Eisenstadt v.
Baird:37 "If the right of privacy means anything, it is the right of the individual ...to be free from unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear
or beget a child. 38
Even when we move beyond the area of the implied constitutional
right to privacy, or substantive due process, and look at the specific types
of privacy rights that the Constitution explicitly protects under the Fourth
and Fifth Amendments, the Court's decisions have also been terribly disappointing. About fifteen years ago, Georgetown Law Professor Silas
Wasserstrom wrote an article in the American Criminal Law Review
called The Incredible Shrinking Fourth Amendment,39 and since then, as
(mis)interpreted by the Supreme Court, the Fourth Amendment has continued to shrink even further.
Of course, when we turn to the many invasions of privacy by nongovernmental actors, the Constitution is completely unavailing. Here we
have a patchwork of common law doctrines and statutes protecting

34. Planned Parenthood v. Casey, 505 U.S. 833 (1992) (reaffirming the "central"
holding of Roe v. Wade and recognizing a woman's constitutional right to choose an
abortion but narrowing the scope of this right).
35. Bowers v. Hardwick, 478 U.S. 186 (1986) (reversing the lower court's holding
that the constitutional right of privacy barred a state from criminalizing consensual sodomy between adults in their own bedrooms).
36. Cruzan v. Missouri Dep't of Health, 497 U.S. 261 (1990) (holding that the
government can forcibly provide nutrition and hydration to a patient in a permanent
vegetative state, even if the patient, while still competent, had expressed her choice not to
be subjected to such forcible treatment, unless this expression could be proved by "clear
and convincing" evidence).
37. 405 U.S. 438 (1972).
38. Id. at 453.
39. Silas J. Wasserstrom, The Incredible Shrinking Fourth Amendment, 21 AM.
CPiM. L. REv. 257 (1984).
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against only a few types of private sector privacy invasions. Even those
protections that do exist are riddled with loopholes and exceptions and
are not effectively enforced.
Moreover, there are no statutes at all to secure large, important facets
of privacy against non-governmental violations-for example, data privacy. That's because the statutes tend to be adopted piecemeal, in response to particular well-publicized invasions of privacy. For example,
we have more privacy in this country for our video rental records than
we do for our medical records. Why? Because during the hearings on
Judge Robert Bork's nomination to the Supreme Court, it came to light
that it was very easy to get his family's video rental records and expose
them publicly. Of course, that was an egregious invasion of privacy. In
response, the ACLU, among others, lobbied for the Video Rental Protection Act.4U which was promptly enacted. In contrast, no similar law has
yet been adopted with respect to medical records, since there has not
been a comparable, widely publicized privacy breach in this area that has
galvanized corrective measures.
Far from passing a law to secure privacy protection for our medical
records, the Clinton Administration, to the contrary, recently proposed
regulations that would decrease privacy protection for this vital data,
giving 1unfettered access to law enforcement and national security offi4
cials.

Most people are shocked to learn that their medical records are not
legally sheltered from government and private snooping, just as they are
shocked to learn about other ways in which their privacy is under attack
and underprotected legally. That public shock and alarm is the silver
lining to the cloud of some recent, highly publicized invasions of privacy-for example, the "outing" of Naval Senior Chief Petty Officer
Tim McVeigh, when America Online revealed his e-mail name and profile to naval officials, Ken Starr's wiring of Linda Tripp to record her
telephone conversations with Monica Lewinsky, the interception of sensitive cell phone conversations among House Republican leaders, and the
hounding of Princess Di by the paparazzi. All of these privacy invasions
have become occasions for raising public awareness and concern about
40.

18 U.S.C.A. § 2710 (1998).

41.

See, e.g., Robert Pear, Plan Would Broaden Access of Police to Medical Rec-

ords, N.Y. TIMEs, Sept. 10, 1997, at Al (describing the Clinton Administration's proposal to exempt law enforcement agencies from safeguards designed to limit access to
medical records).
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privacy. And such public concern is an essential precondition for passing measures that will increase privacy protection.
So this is a perfect segue to the final topic I will address-strategies
for action and for law reform. I think it's important to end on this type of
positive note.
The first essential strategy, as I have already indicated, is public education about the importance of privacy and the lack of legal protection
for it. A former Harvard Law School professor, Zechariah Chafee, made
this observation about the First Amendment. He said, in the long run, in
this country people will have as much freedom of speech as they want.4 2
That observation is certainly true for every right, not only freedom of
speech. It is particularly true for privacy rights though, because of the
concept of "reasonable expectations" of privacy, which the Supreme
Court first set out as the benchmark for determining which privacy rights
would be protected under the Fourth Amendment.43 But that concept
subsequently has been woven into a number of the other privacy areas
that I have addressed. If the public does not demand privacy or expect
privacy in particular contexts, then the public is not going to have such
privacy. Therefore, those of us who are privacy buffs have to ratchet up
public concern on this issue.
Seeking to spur public concern about our embattled privacy that
could generate legislative protection, two years ago the ACLU launched
a national campaign called the "T-BYRD" campaign-an acronym for
"Take Back Your Data." 44 The purpose of this campaign is to inform
Americans that they do not have privacy with respect to important personal information, such as medical records. In theory, we maintain, such
data should be private, but there is no legal tool we can now use to actually protect many types of personal data, from medical records to email
communications.

42.

See ZECHARIAH CHAFEE, JR., FREE SPEECH IN THE UNITED STATES 500 (4th
ed.

1948).
43. See Katz v. United States, 389 U.S. 347, 360 (1967) (Harlan, J., concurring).
44. See American Civil Liberties Union, Take Back Your Data (visited Apr. 12,
1999) <http://www.aclu.orglactionltbyd.html>. In March 1999, shortly before this piece
went to press, the ACLU unveiled its newest privacy campaign, titled Defend Your Data:
What They DO Know CAN Hurt You. This campaign is located at <http://www.aclu.org/
privacy>.
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A second strategy for increasing protection of privacy rights is to
rely on state courts and state constitutions. They have been a wonderful
source of protection for constitutional privacy in the areas of reproductive freedom and lesbian and gay rights. A number of state constitutions,
in contrast with the U.S. Constitution, contain express privacy guarantees. Moreover, even in some states whose constitutions contain no such
express guarantee, state courts have found a broader implied privacy
right than the U.S. Supreme Court has enforced under the U.S. Constitution. Invoking their power to construe their own constitutions and traditions as guaranteeing greater individual rights than those recognized by
the U.S. Supreme Court under the U.S. Constitution, a number of state
courts have reached conclusions at odds with, for example, Bowers45 and
law provides more protection for
Casey,46 ruling that state constitutional
4
47
reproductive and sexual autonomy. 8
Other strategies that have secured at least some protection for some
privacy rights include: passing state constitutional amendments, as has
happened concerning medical marijuana and physician-assisted suicide;
passing state statutes, as has happened concerning certain employee privacy rights, such as limiting suspicionless urinalysis drug testing; and
passing federal statutes, as has happened concerning credit records, video
rental records, and other specific types of data. Many privacy-protective
bills are pending in the current Congress, and the ACLU has been working on a federal statute that would provide more comprehensive privacy
protection.
Let me end with a constructive strategy that is relatively novel for
American civil libertarians but increasingly essential as we approach the
twenty-first century: using international norms and forums.
The European Union recently adopted a law that strongly protects
the citizens of its fifteen member nations from computer-age invasions of
49
privacy-precisely the kind of law that is lacking in the United States.
The new EU law gives individuals broad rights to know and control how

45. Bowers v. Hardwick, 478 U.S. 186 (1986).
46. Planned Parenthood v. Casey, 505 U.S. 833 (1992).
47. See, e.g., American Academy of Pediatrics v. Lungren, 940 P.2d 797 (Cal.
1997).
48. See, e.g., Commonwealth v. Wasson, 842 S.W.2d 487 (Ky. 1992).
49. See Council Directive 97/66 of 15 December 1997 Concerning the Processing
of Personal Data and the Protection of Privacy in the Telecommunications Sector, 1998
O.J. (L 24).
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information about them is being used. It also allows governments to
block exports of personal information to third countries that do not provide "adequate" protection. So this is a real incentive for privacyprotecting law reform initiatives in the United States.
So far, our government has responded only by pushing the business
sector to draw up codes of conduct-i.e., industry "self-regulation"
rather than government regulation-to secure individual privacy. Industry sources say that government officials have urged them to draw up
codes that are bolstered by consumer notices, effective enforcement, and
outside audits. While such measures would be an improvement over the
American status quo, where even such business-imposed, "selfregulatory" privacy protections are now lacking, they may not be enough
to satisfy the EU. Jacques Santer, President of the European Commission, the EU's Executive, has expressly said that industry codes will not
be enough to satisfy the EU law: "There is a need for sanctions, and individuals must have guaranteed access to their personal data and a means
of redress if their rights are violated." 50
The United States recently became a party to the International Covenant on Civil and Political Rights. Article 17 of that Covenant provides
not only an express guarantee of personal privacy but also an affirmative
obligation on the government's part to protect against violations of that
privacy by the private sector, as well as by the government itself. It provides: "1. No one shall be subjected to arbitrary or unlawful interference with his privacy, family, home or correspondence .... 2. Everyone
has the right to the protection of the law against such interference or attacks. 5 1
So there are plenty of tools for all of you bright young lawyers and
activists in the audience here to work with to ensure that the reality of
privacy in the future will match the grand vision of that right articulated
both by Justice Brennan and by Justice Brandeis.
I would like to conclude by quoting from Justice Brennan's powerful
dissent in a constitutional privacy case, the 1990 Cruzan52 "right to die"
50.

Suzanne Perry, DataPrivacy Law Threatens to Upset EU s Relations With US

(visited Apr. 12, 1999) <http:llwww2.inc.co.zalArchives/l1998/9803/lOIpri.html>.
51. International Covenant on Civil and Political Rights, opened for signature
Dec. 19, 1966, art. 17, 6 I.L.M. 368, 373 (1967).
52. Cruzan v. Missouri Dep't of Health, 497 U.S. 261 (1990).
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case, in which the ACLU represented the Cruzan family. Consistent
5 3 and as is characteristic of
with Justice Brennan's opinion in Eisenstadt,
all his work, his Cruzan opinion reflected a unified, comprehensive, coherent vision-carrying forward in the Brandeisian spirit:
[L]aw, equity and justice must not.., quail.., in the face of
modern technological marvels presenting questions hitherto
unthought of. ... [T]he bodies and preferences and memories of [individuals] do not escheat to the State; nor does our
Constitution permit . . . any government to commandeer
them. 54
NAN HUNTER
Thank you, Nadine. Jed.
JED RUBENFELD

Good afternoon. It is a great pleasure and honor to have been invited
to address you here in this room where I sat as a student so many times.
I will get right to the point. I will discuss privacy today not in the Fourth
Amendment context but rather in the context defined by cases like Roe v.
Wade.55 Because I am talking about this famously unenumerated right, I
cannot resist addressing briefly the debate that you heard earlier this
morning.
You were treated to a very interesting debate. What you heard was
the self-deconstruction of the right and the foundational weakness of the
left. If you are on the right, you are always pulled in two directions.
First, you have your libertarian leaning; second, you have your antiactivist leaning. Professor McConnell spoke very eloquently for the antiactivist strand of the right, and Mr. Pilon spoke very eloquently for the
libertarian strand.
These two strands, however, are completely irreconcilable. The libertarian strand basically says, yes, the Fourteenth Amendment 56 did enact
Mr. Herbert Spencer's social status. But if so, then we should have a

53. Eisenstadt v. Baird, 405 U.S. 438 (1972).
54. See Cruzan,497 U.S. at 328 (internal quotation marks and citations omitted).
55. 410U.S. 113 (1973).
56.

U.S. CONST. amend. XIV.
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constitutional jurisprudence that is about as activist as we could imagine.
This internal pulling apart within right-wing constitutional jurisprudence
is plainly visible in, for example, Justice Scalia's opinions, which proclaim an anti-activist methodology but then become quite activist with
respect to affirmative action and takings law.
But the position of the left is often no better. In response to antiactivist objections of the sort made by Professor McConnell, the left
tends to say that the methodologies that were supposed to restrain (textualism, originalism, etc.) do not provide restraint. The bottom line is that
judges must base their decisions on their own personal vision of what is
right and wrong. Thus, in response to right-wing activism of the sort
exemplified by Mr. Pilon's remarks and by some of Justice Scalia's
opinions, the position adopted by the left-and you heard Judge Reinhardt say this loud and clear-is, "Well look, they are going to be doing
it, so we have got to do it too." 57
There is just one problem with this Reinhardtian position. It is
wholly lacking in a theory. It lacks any constitutional methodology to
distinguish between mere articulations of personal vision of right and
wrong and constitutional law. Of course, you could deny that there exists any such distinction. You can look at our Supreme Court's opinions,
and you can say it is all bullshit. But I do not think we want to say that.
Because if you say that law is only a mask for ideology-if that's all
you're saying--you get a kind of anti-intellectualism, which I'm sure you
detected with Judge Reinhardt. What you also get is an injustice to
American constitutionalism, which is after all the attempt over time of a
nation to live under its own self-given foundational commitments. To
take American constitutionalism seriously means that judges cannot simply decide for the nation what they personally think is right and wrong.
So we need a methodology. We need a constitutional theory. Of
course judges, especially constitutional judges, have to render decisions
based on normative judgment and, in the end, have to call upon a vision
of justice. But, at the same time, we have a constitutional methodology
within which that process takes place.
How do we cut this knot? Let's begin with the right of privacy. It is
just not the case that the right of privacy can be dismissed straight away

57. See supra Brennan'sApproach to Reading and Interpretingthe Constitution.
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as an unenumerated right, as an instance of judges going outside the text.
Because, as Mr. Pilon pointed out, the Ninth Amendment 58 and the
Fourteenth Amendment provide textual warrant for judges to hold that
there are unenumerated rights, I do not say they compel that result. The
point is simply that there is a perfectly good textual reading of those provisions that say there are unenumerated rights.
So, unenumerated constitutional rights have a textual warrant. What
you need, then, is a theory of unenumerated constitutional rights. It is
not just enough to say that judges can just make up whatever rights they
want and declare them to be constitutional. With the need for such a
theory in mind, let's turn to the right of privacy case law.
Often we do not think of Justice Brennan as one of the leading figures in the articulation of the right of privacy. Justice Douglas wrote
6 Justice Blackmun wrote Roe v. Wade. 6 1 But Justice Brennan
W
Griswold;
wrote the crucial passage that is at the epicenter of modem privacy doctrine when he wrote in Eisenstadt v. Bard,62 "If the right of privacy
means anything, it is the right of the individual, married or single, to be
free from unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a
child. , 6 3
4 dealt with the distribution of contraceptives to unmarEisenstadt0
65
ried people, and the reason why this sentence is so profound is that the
Griswold66 right of privacy involved married people and privacy in the
marital bedroom. 67 In one stroke of the pen, Justice Brennan converted
the Griswold68 right of privacy, which still sounded to many ears to be
either marital sanctity or informational (Fourth Amendment) privacy,
into a right of fundamental decisional autonomy. Justice Brennan's profound passage marks the beginning of the doctrine out of which Roe v.
58.
59.
60.
61.
62.
63.
64.
65.

U.S. CoNsT. amend. IX.
U.S. CONST. amend. XIV.
See Griswold v. Connecticut, 381 U.S. 479,480 (1965).
410 U.S. 113, 116 (1973).
405 U.S. 438, 440 (1972).
Id. at 453.
See id. at 438.
See id. at 440.

66. See Griswold v. Connecticut, 381 U.S. 479 (1965).
67.
68.

See id. at 480.
See id. at 479.
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Wade 69 would evolve.
But let's examine that passage. It has Justice Brennan's certainty,
but it also has a profound uncertainty, because its argument takes the
form, "If the right to privacy means anything, it means this." And that is
just not much of an argument. How do we know that if privacy means
anything, it means this? On the basis of what? On the basis of the selfevidence of the proposition?
There is one thing that was true in 1972. If the right of privacy then
meant anything, and it was not clear that it did, it did not necessarily
mean what Justice Brennan was about to say it meant. Privacy meant
marriages and bedrooms, if it meant anything. What had to be true about
the right to privacy, according to Justice Brennan, only became true after
he said it was true.
Let us now look at the end of the passage. "[I]t is the right of the individual, married or single, to be free from unwarranted governmental
intrusion into matters so fundamentally affecting a person as the decision
whether to bear or beget a child." 70 What this sentence came to mean
was that with respect to matters central to a person's "self-definition," as
Justice Blackmun would later say, 7 1 or the fundamental attributions of his
or her "personhood," as the Justices in Casey came to say,72 the state
could not intrude. This is a principle, as I said a moment ago, of decisional autonomy, and from this reformulation of privacy's principle
sprang the great case of Roe v. Wade.
But the idea that you can understand privacy doctrine by reference to
this personhood or self-definition concept is an example of the kind of
foundational weakness I described above. The idea that privacy guarantees to individuals the right to take actions necessary to their personal
identity or self-definition is an idea that cannot be generalized. It fails to
provide any coherent theory for privacy. Smoking may be essential to
somebody's self-definition. Being a prostitute might be fundamental to
somebody else's self-definition. Rape might be essential to someone
else's identity. These are all things that are prohibited or at least prohibitable.
69.
70.
71.
72.

410 U.S. 113, 116 (1973).
See Eisenstadt,405 U.S. at 453.
See Roe, 410 U.S. at 152.
See Planned Parenthood v. Casey, 505 U.S. 833, 848 (1992).
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In fact, every single action regulated or proscribed by government is
going to be claimed by somebody out there as essential to his or her own
definition or personhood. There just cannot be a fundamental right of
self-definition because then virtually every law would be unconstitutional.
How then are we to understand what the right of privacy is about?
Do we just throw up our hands, relying on judges' personal visions of
morality, forgetting methodology? There is another way of understanding Roe v. Wade. If we begin to think about this other understanding, we
might find a far better way to hook up the right of privacy with constitutional theory and with democratic theory.
Laws that ban abortion force women to have children. This is an affirmative consequence of the law. Such a law actually forces a person
into the occupation of being a mother. This is almost unknown to our
law. We do not have any other laws that single you out and dictate what
your occupation is going to be.
If privacy is understood as a right of self-definition, then whenever
the government forbids you from taking a particular occupation, your
constitutional right is potentially impinged, because pursuing that occupation might be fundamental to your self-definition. But there are plenty
of laws that prohibit occupations, either to all or to some. Burglary and
prostitution, for example, are occupations that are prohibited. Bar exams
have the result of forbidding the practice of law to those that fail. But
imagine a law that dictates what occupation you are going to have. This
would be almost unknown to our system. Yet that is what the laws that
ban abortion do. We may not think of motherhood as an occupation but
that has more to do with our long traditions of not respecting and not
recognizing just how much work there is, and how much of a person's
life is taken up, in motherhood.
Does a woman define herself in a central way by having an abortion?
I don't think so. Not unless, in fact, you adhere to an older view of
womanhood so that the decision to have an abortion would be a fundamentally self-defining decision. On this view, a woman who has an
abortion defines herself as unwomanly, unmotherly, as some kind of an
unnatural creature. I do not think a woman defines herself in some essential way by having an abortion at a particular time. But if a woman is
forced to have a child that she does not want to have, her life is occupied
and taken over. It is directed along a future path in a way that nearly no
law in our system ever doesto a person.
Why is it that government ought not to have the power to take over
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people's lives? Because a government that can dictate your occupation
is a totalitarian government. Totalitarianism is anti-democratic. And
that is true even if a majority passes the totalitarian law. So the true
principle of privacy, we might say, is an anti-totalitarian principle, and
the necessity of such a principle to a democratic polity is ultimately what
justifies privacy doctrine.
Do not be misled when someone says the right to privacy is unenumerated, activist, or extra-textual. There is textual warrant in the Constitution for unenumerated rights. But do not be misled by antiintellectualism either. Judges cannot justifiably say what our unenumerated rights are without a theory. If we think through the legacy that Justice Brennan has given us, we can do much better than that.
NAN HUNTER
Thank you. I think we should continue on and have some interaction.
AUDIENCE MEMBER ONE

Where do we find implied, "fundamental" constitutional rights such
as privacy, and how do we go about defining them? Isn't the amorphous,
unenumerated privacy right a double-edged sword, especially concerning
lesbians and gay men? Yes, there is a "good kind" of privacy, which
respects individual sexual orientation and intimacies. But there is also a
"bad kind" of privacy, which forces gays and lesbians into the closet and
makes them hide their sexual identities-for example in the U.S. military. Also, one of the justifications raised for Colorado's Amendment 2
was to protect the asserted privacy rights of employers, landlords, and
others not to have to deal with gay people. So, how can we define a fundamental privacy right in a way that is helpful and not counterproductive?
NADINE STROSSEN
This is obviously something we could discuss for many hours. I'll
respond by providing a practical perspective, reflecting the ACLU's actual litigation efforts. Having said that, though, I first want to thank my
fellow panelists for the important academic, theoretical perspectives they
provided. In so doing, they illustrated one additional effective strategy
for securing these rights that I did not have time to address in my open-
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ing remarks-the development of persuasive, coherent theory. After all,
the whole area of privacy rights got its kickoff in our legal system from
an article in the Harvard Law Review authored by Louis Brandeis and
Samuel Warren. 73
Turning to the provocative question now, I think both of my fellow
panelists made clear how we have to distinguish the "good kind" of privacy that we are talking about from the "bad kind" of privacy that was
asserted as a justification for Amendment 2.7 4
In the trenches, the ACLU has been able to bring and win a number
of these cases on the basis of a right that everybody agrees is fundamental-freedom of speech.
As I indicated earlier, we are simultaneously defending privacy in
the sense of if you want to be in the closet, if you want to be engaging in
undisclosed intimacies in the bedroom, that should be your choice. But
if you don't want to maintain silence about your sexual orientation or
relationships, that should also be your choice, and that is where freedom
of speech comes in.
In Able, 75 along with the Lambda Legal Defense Fund, we challenged the military's exclusionary "Don't Ask, Don't Tell" policy concerning lesbian and gay service members, and we have won so far.'6 The
case is going to be argued in the Second Circuit again on April 2. 7 Our
challenge to that policy prevailed in the lower court on the basis of privacy as autonomy or self-determination-not secrecy-which means I
choose whether I'm going to "tell" or not, and I choose what I'm going
to do with my body or not.
We have also won this challenge on an independently sufficient
ground: that the policy violates freedom of speech by punishing lesbian
and gay service members for communicating about their sexual orientation. Of course, freedom of speech includes the freedom not to speak;
the core right, as with privacy, is individual freedom of choice, including
73. See Samuel D. Warren & Louis D. Brandeis, The Right to Privacy, 4 HARV. L.
REv. 193 (1890).
74. See Romer v. Evans, 517 U.S. 620, 623 (1996).
75. Able v. United States, 968 F. Supp. 850 (E.D.N.Y. 1997), rev'd, 155 F.3d 628
(2d Cir. 1998).
76. See id.
77. After this presentation, the Second Circuit reversed the lower court's decision.
See Able v. United States, 155 F.3d 628 (2d Cir. 1998). The ACLU and Lambda did not
seek Supreme Court review.
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about which aspects of one's personal life to reveal.
Likewise, I think that many of the other examples that Bill mentioned are cases that we can win and, in some instances, have won on
free speech grounds.
JED RUBENFELD

Do not assume that traditions are the place to look when articulating
constitutional rights. They might be a relevant place to look, in some
cases, but there are constitutional rights whose point is to call traditions
into question too.
Now, as to the question of when an unenumerated right should be
deemed a fundamental constitutional right, here is my answer. A right is
fundamental if the entire project of constitutional democracy would be
threatened without it. Take for example, judicial review. Although not
in the Constitution, judicial review is, since Marbury v. Madison,78 a
fundamental right of every American citizen. We have the right to go
into court and get a court to decide whether the state has violated our
constitutional rights. Why is judicial review a legitimate unenumerated
constitutional right? Because the whole project of constitutional democracy would be gone without it.
AUDIENCE MEMBER TWO

I'm now doing research on some contemporary threats to privacy, including in the online world, with marketers and others who secretly
gather and assemble vast amounts of personal information about individuals. I'm also interested in the connections between and among various theories and aspects of privacy that Professor Strossen addressed.
For example, consider a case like Kolender v. Lawson,79 which involved
police stopping and questioning an African-American man just because
he was walking in a neighborhood "where he didn't belong." That's another type of privacy violation too, isn't it? So, what theory about the
nature or scope of the constitutional privacy right can encompass all of
these different facets of privacy?

78.
79.

1 Cranch 137 (1803).
461 U.S. 352 (1983).

NEW YORK LAW SCHOOL LAWREVIEW

[Vol. 43

NADINE STROSSEN

I would really like to learn more about your research. It sounds very
interesting.
And Kolender v. Lawson,80 of course, was another ACLU case that
showed the intricate interconnection among all of the many theories and
dimensions of privacy.
In terms of a coherent theory or vision of constitutional privacy, I
like Justice Harlan's statement in Poe v. Ullman,8' notwithstanding that
he took pains to note exceptions to how he would apply it-excluding
not only lesbian and gay sexual acts, but also a whole host of other private choices and actions that I and my ACLU colleagues think should be
protected. 82 So even those who state a coherent, comprehensive constitutional theory may not apply it as consistently or fully as we think it
should be applied. Harlan's opinion invoked a very powerful, visual
metaphor-a continuum of privacy rights of which particular points happen to be expressly marked out in the Constitution. He explained that
those specific examples are not isolated, though, but rather are linked up
with each other, as well as additional specific rights, as part of a broader
pattern. He conveys to me the visual image of "connecting the dots" as
in old children's games. This vision of privacy would, I think, apply to
all the rights that we are talking about as far as government is concerned.
A major challenge that no amount of constitutional theory can possi-

80. Id.
81. 367 U.S. 497, 542-43 (1961) (Harlan, J., dissenting):
Due process has not been reduced to any formula .... [T]hrough the
course of this Court's decisions [due process] has represented the
balance which our Nation, built upon... respect for the liberty of the
individual, has struck between that liberty and the demands of organized society.... The balance ... is ... struck by... having regard to ... the traditions from which [this country] developed as well
as the traditions from which it broke. That tradition is a living thing.

The full scope of the liberty guaranteed by the Due Process Clause..
. is a rational continuum which.., includes a freedom from all substantial arbitrary impositions and purposeless restraints....

Id.
82. Id. at 552-53.
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bly solve has to do with the many private sector invasions of privacy,
which the question also mentioned. Bill Gates can invade privacy as effectively as Bill Clinton. Here we have to look to different theories and
sources of legal protection. We have to deal not only with the traditional
vehicles for protecting non-constitutional legal rights-federal statutes,
state statutes, and perhaps the development of common law torts-but
also we have to move further afield.
In this context, I want to acknowledge another person in academia
who has made significant contributions to activism and advocacy in this
general area: Lawrence Lessig of Harvard Law School. Larry recognized early on that when it comes to cyber liberties, including free
speech and privacy, perhaps the devil is going to be in the computer code
and how it's constructed. It will have absolutely nothing to do with government but everything to do with industry. In other words, in the increasingly important realm of cyberspace, our freedoms, including privacy, will depend not on government laws or official83 policies but rather
on private sector engineering and business decisions.
There are also other areas where we have to be sure that technology
and policies governing it are being developed in ways that will be respectful of privacy.
AUDIENCE MEMBER THREE

Professor Strossen spoke of situations where First Amendment rights
were overlapping or consistent with privacy rights. But what about
situations where these rights are at odds with each other? For example,
when the media reveal private information about someone? How do we
balance these competing constitutional concerns?
NADiNE STROSSEN
Obviously, I and my ACLU colleagues are very concerned about
freedom of speech and freedom of the press, and there are instances
where they are at least in tension-if not in direct conflict-with privacy
rights.

83. See, e.g., Lawrence Lessig, The Constitution of Code: Limitationson ChoiceBased Critiques of Cyberspace Regulation, 5 CATH. U. COMM. L. CONSPECTUS 181

(1997).
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I'm sure you are familiar with one doctrine that the Supreme Court
has developed to accommodate both First Amendment and privacy
rights, and I think it is completely sensible, just, and consistent with both
free speech and privacy principles: that when you are talking about a
public person, particularly somebody who has run for public office or
otherwise deliberately sought the limelight, then that person has a reduced privacy interest. Correspondingly, we members of the public have
Amendment right of access to information about that type
a greater First
84
of person.
I see the recent impetus in law reform and legal development in this
area, perversely, as going in exactly the opposite direction-both from
this current doctrine and from where we should be increasing privacy
protection. Specifically, there are now many efforts to enhance privacy
protection for celebrities and public figures, while at the same time
nothing is being done to enhance privacy rights for ordinary citizens who
have not sought the limelight, and who therefore have a greater privacy
interest with a reduced press interest in them.
In the wake of the death of Princess Diana last year, Representative
Sonny Bono proposed some new federal legislation, which has now been
taken up by Senator Dianne Feinstein, to create special privacy rights,
specifically against the press, and only for the benefit of public figures.
This proposed legislation expressly makes an exception for the one kind
of privacy invasion where we should have the greatest concern-when
the invasion is committed by law enforcement officials, not by members
of the media. This is ironic, since the Constitution expressly constrains
law enforcement officials from invading privacy through the Fourth
Amendment but, in contrast, expressly protects the press in its effortsincluding those that may invade privacy-through the First Amendment.
To add to the irony here, Bono proposed that legislation at exactly
the same time that the Clinton Health and Human Services Department
was proposing regulations, bizarrely called "privacy" regulations, that
would allow law enforcement and national security officials to obtain
access to all of our medical records. 85 In short, it seems the law is being
pushed in exactly the wrong direction in terms of differential degrees of
privacy for different categories of individuals.

84. See generally ERWIN CHEMERINSKY, CONSTITUTIONAL LAW: PRINCIPLES AND
PoLICIES 850-60 (1997).
85. See supra note 41.
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NAN HUNTER

I would like to thank our panelists for their fascinating presentations.

